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Eastern  District  of  Pennsylvania,  to  wit: 

BE  IT  REMEMBERED,  thai  on  the  twenty-third  day  of  December,  in  tJie  fortyte- 
venth  year  of  the  independence  of  the  United  States  of  ylmetica,  Jl,  D.  1 822, 
[SEAL.]      Abraham  Small,  of  the  taid  Diitrict,  hath  deponted  in  this  office  the 
IHtle  of  a  booh,  tfte  riffht  whereof  he  claims  as  JProprietor,  in  the  -words 
foUoxoingftowit: 

A  Pnetioal  Treatise  of  Poven.  Bj  Edward  Burtenshaw  Sagden,  Eiq.  of  Lincoln V 
Inn,  Barrister  at  Law.  First  Amencao,  from  tlie  Third  London  Edition ;  wiUi 
Kotes  and  References  to  Ameriean  Decisiona.   ISy  Edward  D.  lograham,  Esq. 

In  Conformity  to  the  ^ct  of  the  Congress  of  the  United  States,  intitided,  **  An  Act  for 
tile  K/icouragement  of  Learning,  by  secwing  the  Copies  of  J^faps,  Charts,  and  Books,  to 
the  Authors  and  Proprietors  oj  such  Copies,  during  the  Times  therein  metUioneiL** — And 
also  to  the  Act,  entitled,  "  An  Act  supplementary  to  An  Act,  entitled,  **  .in  Act  for  tfte 
^u^nragement  of  Learning,  by  seainttg  the  Copies  of  Maps,  Charts,  and  Boohs,  to  the 
Authors  and  Proprietors  of  such  Copies  during  the  THmes  therein  mentioned**  awl  extend- 
ing the  Beu^ts  thereof  to  t/ie  Arts  of  designing,  engraving,  and  etching  histoiical  and 
other  Prints." 

I).  CALDWELL, 
Clerk  of  tlie  Eastern  District  of  Pennsylvania 


TO 

THE  RIGHT  HONOURABLE 

JOHN  LORD  ELDON, 

LORD  HIGH  CHANCELLOR, 
&C.  &c.  &c. 


MY  LORD, 

It  was  with  great  diffidence  that  1  ven- 
tured  to  ask  your  Lordship's  leave  to  prefix  your  name 
to  this  work.  The  extent  of  your  Lordship's  constitu- 
tional  and  legal  knowledge,  if  it  has  ever  been  equal- 
ed, has  certainly  never  been  surpassed:  and  I  natu- 
rally paused  before  I  ventured  to  solicit  the  high  sane- 
tion,  which  your  Lordship's  permission  to  affix  your 
name,  must  give  to  any  treatise  on  English  Law.  I 
felt  the  presumption  of  addressing  such  a  request  to  a 
Judge,  who  has  so  often  excited  the  admiration  of  the 
Bar,  by  a  display,  without  effi3rt,  of  an  extent  of  know- 
ledge in  every  branch  of  Jurisprudence,  which  the  life 

tof  man  appeal's  to  be  insufficient  to  acquire. 
If  these  considerations  deterred  me  from  making 
the  application,  I  was  encouraged  to  it  by  that  judicial 
ndi  'ness  and  gravity,  that  urbanity  and  attention  to 
the  youngest  counsel  in  the  Court — the  true  marks 
ff a  great  mind — ^which  operate  so  powerfully  to  make 


iv 


DEDICATION. 


your  Lordship  beloved  by  the  Bar,  and  soften  the 
splendour  which  profound  knowledge,  high  character 
and  dignity,  shed  around  you.  Your  Lordship  has 
added  to  the  obligations,  which  I  owe  to  you,  by  the 
kind  manner  in  which  you  have  granted  my  request. 


I  have  the  honour  to  be, 
MY  LORD, 

With  great  respect. 
Your  Lordship's  very  obedient, 
and  much  obliged  Servant, 

EDWARD  B.  SUGDEJ^. 


Lincoln's-Inn, 
:18th  January,  1821. 


ADVERTISEMENT 

TO  THE 

THIRD  LONDON  EDITION. 


CoKsiDEBABLE  Additions  have  been  made  to 
the  Work,  and  all  the  cases  which  have  occurred 
since  the  publication  of  the  last  Edition,  many  of 
which  are  not  reported,  have  been  inserted  in  the 
present  Edition. 

Lincoln's-Inn, 
\Sih  Jmtiary,  1821. 


TO  THE  FIRST  EDITION. 


The  subject  of  the  following  work  embraces  a  very  large  portion  of 
the  law  of  real  property.  It  is  a  subject  which  demands  and  must  at- 
tract the  Convejancer's  peculiar  attention:  the  connection  and  syme- 
try  of  its  parts,  while  they  excite  the  admiration  of  the  Student,  will 
amply  repay  the  labour  which  the  study  of  it  requires. 

As  a  work  upon  Powers  has  already  been  written,  which  has  arrived 
to  a  second  edition,  it  may  be  expected  that  some  reasons  should  be 
given  for  presenting  the  profession  with  a  new  one.  It  may  be  thought 
to  be  a  sufficient  reason  that  Mr.  Powell's  Essay  embraces  but  a  par- 
tial view  of  the  subject.  But  had  that  been  the  only  objection  to  the 
performance,  his  deficiencies  might  have  been  supplied  without  re- 
treading his  steps.  The  execution,  however,  of  what  Mr,  Powell  did 
attempt  is  not  such  as  to  invite  to  a  study  of  the  subject,  or  to  render 
his  work  practically  useful.  It  is  common  to  meet  with  statements  of 
facts,  occupying  many  pages,  which  serve  only  to  confound  the  atten- 
tion, when  the  precise  point  decided  might  have  been  expressed  in  the 
same  number  of  lines.  The  errors  in  law,  as  well  as  in  the  statement 
of  facts,  arc  very  numerous,  and  in  few  instances,  is  much  labour  of 
research  exhibited.  The  author  of  the  present  volume,  however, 
wishes  it  never  to  be  forgotten,  that  as  far  as  Mr.  Powell  did  treat  of 
ilie  learning,  he  was  the  Jirst  who  attempted  it. 

The  writer  deprecates  too  severe  an  examination  of  his  work  from 
the  preceding  observations.  It  is  more  easy  to  criticise  the  works  of 
others,  than  to  write  abetter  on  the  same  subject  His  pretensions  to 
notice  are,  that  it  has  been  his  endeavour  to  exhaust  this  branch  of  the 
law :  an  independent  and  original  view  has  been  taken  of  every  part  of 
it;  the  report  of  every  case  has  been  anxiously  consulted ;  and  much 
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UOMHU;  has  been  bestowed  in  examining  reported  cases  ^th  the  Regis- 
ter's books,  and  searching  for  cases  not  in  print.  The  writer  has  also 
at^ni^ted  to  treat  of  this  abstruse  and  intricate  learning  in  a  familiar 
and  firaetical  way,  to  avoid  burdensome  statements  of  cases,  and  to  in- 
troduce the  points  decided  with  as  much  brevity  as  appeared  to  be  con- 
sistent with  accuracy  and  perspicuity.  In  no  instance  has  he  shrunk 
;  from  the  consideration  of  the  difficulties  which  presented  themselves, 
although,  following  Bacon's  example,  he  has  directed  his  endeavours 
rather  to  open  the  law  upon  doubts,  than  doubts  upon  the  law.  How 
far  he  has  succeeded  in  this  arduous  attempt,  it  is  for  the  Profession  of 
'  which  he  is  a  member  to  decide.  He  has  in  common  with  others  to 
plead  as  an  excuse  for  any  inaccuracies  in  so  long  a  work,  that  it  was 
written  in  moments  snatched  from  the  labours  of  his  profession,  with 
few  opportunities  of  taking  a  continued  and  connected  view  of  the 
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TREATISE 

OP 

POWERS. 


CHAPTER  I. 

9f  the  Nature  of  Powers  btfore  and  einee  the  Statute  of  Uses;  and  of 
the  Suspension,  Extinguishment^  and  Merger  of  Powers^  deriving 
their  Effect  from  the  Statute. 

Section  L 

Powers  are  either  common-law  authorities ;  de- 
clarations or  directions  operating  only  on  the  con- 
sdence  of  the  persons  in  whom  the  legal  interest  is 
vested ;  or  declarations  or  directions  deriving  their 
effect  from  the  statute  of  uses.  A  power  ^ven  by  a 
vrill  to  A  to  sell  an  estate  (I),  and  a  power  given  by  an 
act  of  parliament  to  sell  estates,  as  in  the  instance  of 
the  land-tax  redemption  acts,  are  both  common-law- 
aidfaorities.  The  estate  passes  by  force  of  the  vrill,  or 
parliament,  and  the  person  who  executes  the 
erely  nominates  the  party  to  take  the  estate, 
of  attorney  iis  also  a  common-law  authority ; 

(I)  This  ii  doabted  where  a  seisin  is  nised  to  feed  the  devise.  The 
dactrioe  cannot  be  considered,  till  the  student  is  made  acquainted  with 
iiliTeoftiiis  seisin, 
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OF  POWERS  BEFORE 


but  the  estate  is  not  in  this,  as  in  the  other  cases,  actu- 
ally transferred  by  tlie  instrument  creating  the  power. 
It  is  a  mere  authority  to  execute  a  conveyance  in  the 
place  of  the  principal;  and  the  estate,  therefore,  must 
be  cqnveyed  by  the  attorney,  with  the  same  solemni- 
ties as  would  have  been  requisite  upon  a  transfer  ex- 
ecuted by  the  principal  himself.  A  power  to  dispose 
of  an  estate,  or  sum  of  money,  of  which  the  legal  in- 
terest  is  vested  in  another,  is  a  power  of  the  second 
sort.  The  legal  interest  is  not  divested  by  the  execu- 
tion of  the  power,  but  equity  will  compel  the  person 
seised  of  it  to  clothe  the  estate  created  with  the  legal 
right. 

To  understand  correctly  the  nature  of  powers  de- 
riving their  effect  from  the  statute  of  uses,  which  it  is 
the  principal  object  of  these  sheets  to  elucidate,  we 
must  consider,  1st,  The  nature  of  trusts  before  the  sta- 
tute of  uses  ;  and,  «dly,  The  effect  of  the  statute(fl). 

The  simplicity  of  the  common  law  was  admirably 
adapted  to  times  when  transfers  of  property  were  not 
frequent.  It  was  essential  to  the  validity  of  such  trans- 
fers, that  corporal  possession  of  the  land  should  be 
delivered  to  the  purchaser  in  the  presence  of  bis 
neighbours;  thus,  every  one's  title  was  publicly 
known,  and  secret  and  fraudulent  transfers  of  pro- 
perty never  could  take  place.  This  mode  of  trans- 
fer was  termed  a  feoffment^  with  livery  of  seisin,  a 
conveyance  which  is  stUl  frequently  used.  And  the 
like  strictness  required,  that  estates  thus  notoriously 
transferred  should  not  be  defeated  by  the  mere  exe- 
cution of  a  deed ;  and,  therefore,  a  power  of  revoca- 
tion  annexed  to  a  feoffment  was  void  in  its  very  cre- 

(a)  See  tke  Introduction  to  Gilbert  OR  Uses. 
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atioD.  A  condition,  it  is  true,  might  at  all  times  have 
been  added  to  a  feoffment ;  but  die  strict  rule  of  the 
common  law  did  not  permit  the  breach  of  such  con- 
dition to  be  taken  advantage  of  by  any  but  the  feoffor 
or  his  heirs — principally  with  a  view  to  prevent  main- 
tenance. These  rules  opposed  an  effectual  barrier 
to  such  modifications  of  estates  as  prevail  at  this  day. 

When  to  this  rigour  we  add,  that,  except  in  some 
few  places,  by  force  of  a  custom,  lands  could  not  be 
devised,  we  shall  not  be  surprised  that  the  wants  of 
succeeding  times  should  invent  a  mode  to  defeat  the 
exces^ve  rigour,  and  subvert  the  simplicity  of  the 
common  law.  This  was  effected  by  the  introduction 
of  uses.  It  is  not  within  the  plan  of  this  work  to  con- 
sider the  precise  time  when,  or  by  whom,  uses  were 
iotroduced.   The  nature  of  them  only  requires  our 
attention.   A  use,  then,  was  a  mere  confidence  in  a 
person  to  whom  an  estate  was  conveyed,  without 
Gonnderation,  to  dispose  of  it  as  the  person  by  whom 
it  was  conveyed  should  direct.    The  estate  was  re- 
gularly transferred  to  a  friend,  upon  trusts  designated 
at  the  time ;  or  upon  such  trusts  as  should  be  after- 
wards appointed  by  the  real  owner.   But  still  the 
person  to  whom  the  estate  was  conveyed  was,  to  all 
intents  and  purposes,  owner  of  the  estate  at  law.  It 
is  <ri)served  in  Ghudleigh's  case,  that  he  who  hath  an 
use,  hath  not  jus  neque  in  re  neque  ad  rern^  but  only 
a  confidence  and  trust,  for  which  he  had  no  remedy 
by  \he  common  law:  and  Seijeant  Frovriclc,  after- 
wards Chief  Justice  of  the  Common  Pleas,  remarked, 
in  the  rdgn  of  Henry  the  7th,  that  by  the  course  of 
the  common  law  cestui  que  use  had  no  more  to  do  with 
the  land  than  the  merest  stranger  in  the  world.  To 
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prevent,  in  some  measure,  the  consequences  of  this 
doctrine,  it  became  usual  to  have  several  joint 
feoffees ;  so  that,  on  the  death  of  any,  the  estate  might 
survive  to  the  others,  and  not  be  subject  to  the  dower 
of  the  deceased's  wife,  2^c.  And  it  also  became  cus- 
tomary for  the  owner  himself  to  be  one  of  the  feoffees; 
nor  did  any  inconvenience  result  from  this  practice ; 
for  the  judges  held,  that  although  the  use  was  in  part 
suspended,  yet  it  might  be  disposed  of  in  the  same 
manner  as  if  the  entire  legal  estate  was  vested  in 
others.  This  mode  of  conveyance  became  indeed 
80  common,  that  in  the  statute  of  uses,  to  which  our 
attention  will  presently  be  called,  an  express  provi- 
sion was  inserted  to  meet  this  case. 

Equity,  after  some  time,  and  by  degrees,  assumed 
the  jurisdiction  which  it  now  exercises,  in  enforcing 
tlie  performance  of  trusts  and  contracts ;  The  person 
who  had  conveyed  his  estate,  or  the  cestui  que  use^  as 
he  was  then  termed,  answered  almost  precisely  to  the 
cestui  que  trust  of  the  present  day.  After  uses  were 
established,  and  not  noticed  by  the  courts  of  law  who 
acknowledged  the  legal  tenant  only,  the  complication 
of  modern  settlements  was  soon  introduced.  Thus 
POWERS  arose ;  for  although  it  was  repugnant  to  a 
feoffment  at  common  law,  that  a  power  should  be  re- 
served  to  revoke  it,  yet  there  was  no  such  repug- 
nancy as  to  trusts,  which  were  simple  declarations,  or 
directions  to  the  person  seised  of  the  legal  estate,  in 
what  manner,  and  to  whom  he  should  convey  the 
estate.  And,  for  the  same  reason,  the  owner  might 
direct  the  trustee  to  convey  as  a  stranger  should  ap- 
point, although  a  power  of  entry  for  a  condition  bro- 
ken could  not  be  reserved  to  a  stranger  on  a  common- 
law  conveyance. 


THE  STATUTE  OF  USES. 


5 


Equity,  however,  only  lent  its  aid  wiiere  there  was 
a  valuable  or  good  consideration.  The  first  arose  upon 
a  real  contract,  and  was  termed  a  bargain  and  sale.  It 
was,  in  fact,  originally  a  mere  contract  by  A  to  sell 
his  estate  to     althougli  in  process  of  time  it  became 
a  mode  of  settlement,  and  equity  did  not  inquire  into 
the  amount  of  the  consideration  ;  the  second  was  also 
a  mere  contract  or  agreement,  by  a  husband,  parent, 
or  icinsman,  to  settle  his  estieite  upon  his  wife,  children, 
or  relations,  lliis  was  styled  a  covenant  to  stand  seised 
—Honey,  rent,  or  services  incident  to  tenure,  were 
saffident  to  suatun  the  former :  the  consideration  of 
marrii^  and  natural  love  and  affection  to  a  legitimate 
child,  brother,  nephew,  or  cousin,  the  latter.   In  or- 
der  to  comprehend  the  doctrines  which  we  shall  here- 
after have  occasion  to  discuss,  it  will  here  be  neces- 
sary to  observe,  that  a  consideration  was  only  re- 
quired where  the  inheritance  remained  in  the  con- 
traeting  party.  Now  a  covenant  to  stand  seised,  or  a 
bargain  and  sale,  did  not  transfer  the  possession  to 
the  covenantee  or  bargainee :  it  was  a  mere  contract, 
and  was,  therefore,  termed  a  conveyance,  not  ope- 
rating by  .transmutation  of  possession ;  the  party  with 
whom  the  contract  was  made  could  only  obtain  relief 
in  eqtnty^  and  equity  following  the  rule  of  the  civil 
law  would  not  .enforce  a  mere  nudum  pactum.  But, 
where  a  cimveyance  did  operate  by  transmutation  of 
possession,,  as  a  fine,  recovery,  feoffment,  or  release, 
wludi  vest  the  legal  estate  in  the  conusee,  recoveror, 
feoffee,  or  releasee,  and  uses  were  declared  on  such 
a  conveyance,  equity  did  not  inquire  into  the  consi- 
deration :  the  real  owner  having  divested  himself  of 
the  legjBl  estate,  it  was  not  necessary  to  resort  to 
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equity  as  against  him ;  and  the  person  in  whom  it 
was  vested  being  a  mere  naked  trustee,  was  bound 
in  conscience  to  execute  the  directions  of  the  donor. 
This  is  clearly  laid  down  by  St.  German,  who  says, 
that  when  an  use  is  in  esse^  he  that  hath  the  use  may, 
of  his  mere  motion,  give  it  away  if  he  will,  without 
recompense,  as  he  might  the  land  if  he  had  it  in  pos- 
session.  But  he  took  it  for  a  ground,  that  he  could 
not  so  begin  an  use  without  livery  of  seisin,  or  upon 
a  recompense  or  ground ;  and  the  doctrine  is  referred 
to  its  true  principles. 

This  important  distinction  applies  closely  to  the 
usual  conveyance  by  lease  and  release.  Where  the 
lease  for  a  year  is  intended  to  operate  under  the  sta- 
tute, a  valuable  consideration  is,  according  to  the 
above  rule,  absolutely  necessary ;  but  if  valuable,  it 
need  not  be  pecuniary — a  pepper-corn  rent  is  sufB- 
dent.  The  release  operates  at  common  law ;  and  as 
the  common  law  never  requires  a  consideration  upon 
a  solemn  conveyance  by  deed^  none  need  be  given, 
although  it  is  usual  to  express  that  a  nominal  conside- 
ration, as  105.  was  paid ;  nor  is  a  consideration  ne- 
cessary, although  uses  are  declared  by  the  release, 
for  they  fall  within  the  above  principle.  This  dis- 
tinction, which  was  never  denied,  was  expressly  taken 
in  the  case  of  Pawlyn  v.  Hardy(6},  where  it  was  de- 
termined, that  if  he  in  reversion  release  to  the  tenant 
in  possession,  all  his  estate,  right,  title,  2$c.  there  need 
no  consideration  to  be  mentioned  or  proved,  it  is 
good  without ;  otherwise,  if  by  grant,  2^c. 


(6)  Mich.  36  Car.  II.  B.  R.  MS. 
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Section  11. 

OV  THB  STATUTE  OF  USES. 

Manifold  frauds  were  the  consequence  of  the  in- 
f roductioD  of  uses ;  heirs  were  unjustly  disinherited ; 
the  King  lost  his  profits  of  the  lands  of  attainted  per- 
sons, aliens  born,  and  felons ;  lords  lost  their  wards, 
marriages,  reliefe,  heriots,  escheats,  aids;  married 
men  lost  their  tenancies  by  the  curtesy,  and  women 
their  dower;  purchasers  were  defrauded;  no  one 
knew  against  whom  to  bring  his  action,  and  manifest 
pejjuries  were  committed.   Several  statutes  were 
passed  to  remedy  these  grievances,  particularly  a 
statute  in  the  reign  of  Richard  the  Third(c},  whereby 
it  was  enacted,  that  all  estates,  £fc.  created  by  cestui 
que  use^  should  be  good  as  against  his  feoffees.  Modes 
were  soon  invented  of  evading  these  acts.   At  last, 
it  was  thought  that  all  these  wrongs  would  be  avoided 
by,  as  it  is  usually  termed  in  conveyances,  transferring 
uses  into  possession,  or,  perhaps,  to  speak  more  cor- 
recfly,  by  transferring  or  turning  uses  into  possessions. 
With  this  view,  the  statute  of  S7  H.  Vill.  c.  10.  com- 
monly called  the  Statute  of  Uses,  was  passed,  which 
enacted,  that  where  any  person  or  persons  stood  or 
were  seised,  or  at  any  time  thereafter,  should  happen 
to  be  seised  of  and  in  any  honours,  or  other  heredita- 
ments, to  the  use,  confidence,  or  trust  of  any  other 
person  or  persons,  or  of  any  body  politic,  by  any  man- 
ner of  means  whatsoever  it  should  be ;  that,  in  every 


(c)  1  R.  S.C.  1. 
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sucb  case,  all  such  person  and  persons  and  bodies  po- 
litic,  that  bad,  or  thereafter  should  have  any  such  use, 
confidence,  or  trust  in  fee  simple,  fee  tail,  for  term  of 
life,  or  for  years  or  otherwise,  or  any  use,  confidence, 
or  trust,  in  remainder  or  reverter,  should  from  thence- 
forth stand  and  be  seised,  deemed  and  adjudged  in  law- 
fill  seisin,  estate,  and  possession  of  and  in  the  same 
honours  and  hereditaments,  with  their  appurtenances, 
to  all  intents,  constructions,  and  purposes  in  the  law, 
of  and  in  such  like  estates,  as  they  had  or  should  have 
in  use,  trust,  or  confidence,  of  or  in  the  same ;  and 
that  the  estate,  title,  right,  and  possession,  that  was  in 
such  person  or  persons,  that  were,  or  thereafter 
should  be  seised  of  any  lands,  tenements,  or  heredita- 
ments, to  the  use,  confidence,  or  trust  of  any  such  per- 
son or  persons,  or  of  any  body  politic,  should  be  from 
thenceforth  clearly  deemed  and  adjudged  to  be  in  him 
or  them  that  had  or  should  have  such  use,  confidence 
or  trust,  after  such  quality,  manner,  form,  and  condi- 
tion, as  they  had  before  in  or  to  the  use,  confidence, 
or  trust,  that  was  in  them. 

The  statute  then  provides  for  the  case  of  several 
persons  being  jointly  seised  to  the  use  of  any  of  them. 
And  contains  two  savings,  1st,  To  all  persons  (other 
than  those  person  or  persons  which  were  seised,  or 
thereafter  should  be  seised  of  any  lands,  tenements, 
or  hereditaments,  to  any  use,  confidence,  or  trust)  all 
such  right,  title,  entry,  interest,  possession,  rents,  and 
action,  as  they  had,  or  might  have  had,  before  the 
making  of  the  act ;  And  Sd,  To  all  persons  seised  to 
any  use  all  such  former  rights  as  they  had  to  their  own 
proper  use^  in  or  to  any  manors  or  hereditaments, 
whereof  they  should  be  seised,  to  any  other  use. 
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It  has  been  quaintly  said,  that  uses  were  by  this 
act,  with  an  indissoluble  knot,  coupled  and  married 
to  the  land,  which,  of  all  the  elements,  is  the  most 
ponderous  and  immovable. 

Whether  the  Legislature  did,  or  did  not,  intend  to 
crush  uses,  it  is  not  material  for  us  to  inquire((f),  as 
it  was  soon  settled  that  uses  might  still,  as  formerly, 
be  raised,  upon  which  however  the  statute  would  in- 
stantly operate ;  but  neither  the  Legislature  nor  the 
Judges  admitted  uses  with  all  the  latitude  of  construe* 
tion  with  which  they  were  adopted  before  the  statute 
of  uses:  Previously  to  the  statute,  a  mere  contract 
unenroUed  by  A  to  sell  his  estate  to  B  was  sufficient, 
without  words  of  inheritance,  to  pass  the  equitable 
fee  to  the  .vendee,  but  the  Legislature,  by  an  act  passed 
immediately  after  the  statute  of  uses(e),  required^ 
that  to  transfer  the  legal  estate  by  force  of  that  act, 
such  contract  should  be  by  deed  enrolled.   And  the 
Judges  resolved  that  words  of  inheritance  were  abso- 
lutel][  necessary  to  pass  the  fee  at  law.   And,  at  this 
day,  it  is  clear  that  a  mere  contract  to  sell  for  a  va- 
luable consideration  paid,  importing  a  future  convey, 
afice,  would  not  raise  a  use  in  the  purchaser,  so  as 
to  attract  the  statute,  although  by  deed  duly  enrolled, 
and  containing  words  of  inheritance ;  but  still  it  would, 
in  the  view  of  modem  equity,  convert  the  vendor  into 
a  mere  trustee  for  the  purchaser,  and  entitle  him  to 
caU  for  a  regular  conveyance. 

To  the  raising  of  a  use  which  the  statute  will  turn 
info  apossession,  it  is  necessary  that  there  should  be, 

^(ri)  See  B.  (1)  to  Oilb.  on  Useg,  p.  139. 

(l)  flf  H.  Vni.  c.  16.  Note,  this  act  did  not  extend  to  covenants  to 
itei  MiMd,  and  only  to  estates  of  freehold,  or  inheritance. 
■W 
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1st,  one  person  seised  to  the  use  of  another,  in  esse  y 
and  sdly,  a  use  in  esse,  but- whether  it  is  limited  in 
possession,  remainder,  or  reversion,  is  immaterial. 
Thus,  where  a  man,  for  a  valuable  consideration, 
contracts  to  sell  an  estate  to  another  in  fee,  which 
contract  is  properly  enrolled,  or,  as  we  now  term  it, 
conveys  his  estate  by  bargain  and  sale  enrolled,  equity 
instantly  fastens  on  the  conscience  of  the  vendor,  and 
holds  him  to  be  a  trustee  for,  or  to  be  seised  to,  the 
use  of  the  vendee  or  bargainee :  here  then  the  re- 
quisites  concur :  there  is  a  person  seised  to  the  use 
of  another,  to  whom  a  use  in  possession  is  limited ; 
immediately,  therefore,  on  the  enrolment  of  the  deed 
(f)^  the  legal  estate,  by  force  of  the  statute  of  uses, 
vests  in  the  bargainee  as  effectually  as  it  would  have 
done  at  common  law  by  a  feoffment,  accompanied 
vrtth  livery  of  seisin  or  corporal  delivery.  Had  it  not 
been  for  the  statute  of  enrolments  the  legal  estate  would 
have  vested  in  him  upon  the  execution  of  the  deed. 

By  an  unaccountable  construction  of  the  courts  of 
law  it  was  held  that  a  use  could  not  be  limited  on  a 
use,  that  18,  that  the  statute  would  operate  on  the  first 
declaration  of  trust  only ;  thus,  if  by  a  bargain  and 
sale  the  use  is  limited  to  A  and  it  is  then  declared  that 
he  shall  stand  seised  in  trust,  or  to  the  use  of  the 
statute  will  vest  the  legal  estate  in  ^,  and  the  law  will 
not  advert  to  the  trust  declared  in  favour  of  B{g). 

The  Court  of  Chancery  soon  seized  upon  this  nar- 
row construction  as  a  pretext  to  revive  uses  under  the 
name  of  trusts ;  and  accordingly  it  was  determined, 
that  B  was  in  consdence  a  trustee  for  C  and  should 

(f)  See  n.  (4)  to  Gilb.  on  Use^,  p.  208. 
Is)  Seeii.(l)ib.p.S47. 
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be  compelled  to  convey  the  estate  to  him.  This  equi- 
table branch  of  jurisdiction  was  extended  by  the  reso- 
lution of  the  courts  of  law,  that  neither  copyhold  nor 
leasehold  estates  could  be  conveyed  to  uses  upon 
which  the  statute  would  operate.  A  term  of  years 
may  of  course  be  created  out  of  a  freehold  estate  by 
way  of  use,  but  when  it  is  once  a  subsisting  interest 
it  cannot  be  conveyed  to  uses.  Therefore  if  it  weite 
assigned  to  j9  to  the  use  of  the  legal  interest  would 
remain  in  A  who,  however,  would  in  equity  be  deem- 
ed a  mere  trustee  for  B(h). 

{K)  The  discuMioii  in  the  first  edition,  on  the  Stat  of  Richard  III. 
will  be  found  in  n.  (2)  to  Gilb.  on  Uses,  p.  67. 


Section  III. 
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PowBRs  before  the  statute  of  uses  were,  as  we  have 
seen,  mere  directions  to  the  trustee  of  the  legal  estate 
how  to  convey  the  estate ;  in  truth,  they  were  figure 
uses  to  be  designated  by  the  person  to  whom  the  power 
was  given :  these,  when  they  arose,  equity  compelled 
the  trustee  to  observe;  and  when  conveyances  under  the 
statute  of  uses  became  established,  it  was  still  usual  to 
reserve  or  limit  such  powers,  as  the  exigencies  of  the 
one  required :  thus,  powers  to  lease,  to  sell,  or  ex- 
diange,  to  jointure,  to  charge  with  portions  for  young- 
er cinldren,  or  to  revoke  the  settlement  itself,  soon  be- 
came usual.  In  the  reign  of  ElizabcSth,  however,  it  was 
iBsisted,  that  a  man  having  once  limited  the  fee-simple 
kk  fmOf  could  not  reserve  a  power  by  a  future  act  to 
defeat  flie  uses,  and  to  raise  new  ones  by  force  of  the 
■Be  assurance  j  for  as  the  statute  extinguished  the  use 
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in  the  possession,  it  coulil  no  more  be  determined,  and 
new  estates  created,  without  a  new  livery,  than  an  estate 
in  possession.  But  to  this  it  was  answered,  that  uses 
were  not  to  be  compared  to  the  land  itself,  being  mere 
accidents  inherent  to  the  possession,  and  built  thereon 
by  civil  equity ;  and  that  the  statute  only  imbued  the 
possession  with  the  quality,  form,  and  condition  of  the 
use,  but  did  not  effect  any  alteration  in  the  mode  of 
limiting  and  raising  present  and  future  uses,  which  re- 
mained as  before(i).  And  accordingly  Man  wood  laid 
it  down  in  Brent's  case,  that  although  the  possession 
was  executed  to  the  use,  yet  the  property  and  quality, 
as  abstracted  from  the  possession,  should  not  be 
drowned  in  the  pos8e8sion(Ar). 

Powers  after  the  statute  still  remained  as  mere  rights 
of  designation  which  bound  the  conscience  of  the 
trustee,  and  the  estates  to  .be  created  by  force  of  them 
were  still  clearly  Jiiture  or  contingent  uses.  But  when 
a  power  was  executed,  as  the  person  in  whose  favour 
the  appointment  was  made  became  invested  with  the 
use,  he  instantly  gained  the  legal  estate  by  force  of 
the  statute.  Now,  to  attract  the  legal  estate  under 
the  statute,  it  is  necessary  that  there  should  be  a  use 
in  esse;  whereas  the  uses  to  be  raised  under  powers 
are  not  in  esse^  or  defined,  but  until  ascertained  and 
limited  under  the  power  are  merely  tantamount  to 
future  or  contingent  uses.  What  operation  the  statute 
had  upon  contingent  uses  has  been  the  subject  of 

(i)  Apon.  Mo.  608.  The  arguments  in  this  case  arc  deserving  of  the 
Student's  attentive  perusal.  Mr.  Powell  has  made  a  considerable  part 
of  them  serve  as  an  introduction  to  his  work  on  Powers,  although  the 
case  is  not  referred  to. 

\k)  See  2  Leo.  16. 
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moch  judicial  controversy,  and  demands  our  particular 
attention. 

Perhaps  no  question  ever  occurj'ed  on  which  the 
Judges  were  so  divided  in  opinion  ;  some  held  that 
the  estate  vested  in  the  first  cestui  que  use^  but  subject 
to  the  contingent  uses  which  should  be  executed  out 
of  Ms  seisin  as  they  arose  ;  but  this  was  soon  over- 
ruled, and  it  was  determined,  that  a  use  could  not 
arise  out  of  a  use.    It  is  observable,  that  most  of  the 
Judges  who  espoused  the  first  opinion,  also  held  that 
the  contingent  uses  bound  the  land,  and  could  not  be 
barred  by  any  act  whatever;  others  held  that  the 
seisin  to  serve  them  was,  to  use  their  own  expres- 
sions, in  nubibus^  in  mare,  in  terras  or.  in  custodia 
;  they  also  seem  to  have  been  of  opinion,  that 
contingent  uses  could  not  be  barred.   Again,  some 
thought  that  the  trustees  were  merely  pipes,  through 
whom  the  estate  was  conveyed  to  the  uses  as  they 
arose,  while  others  thought  that  so  much  of  the  in- 
heritance as  was  limited  to  the  contingent  uses  re- 
roained  actually  vested  in  the  feoffees  till  the  uses 
arose    But  according  to  some  of  the  books,  the  ma* 
jority  of  the  Judges  held,  that  there  remained  not  an 
actual  estate,  but  a  possibility  of  seisin,  or  a  scintilla 
juris  in  the  feoffees  or  releasees  to  uses  to  serve  the 
contingent  uses  as  they  arose.   And  this  is  expressed 
to  be  the  law  in  the  modern  works  written  upon  uses. 

Before  the  statute  of  uses  the  feoffees  to  uses  were 
abaotntely  seised  of  the  legal  estate,  and,  therefore,  if 
CMlm  fue  use  levied  a  fine,  or  executed  a  feofi^ment, 
Ae  entiy  of  the  feoffees  was  requisite,  because  the 
^wnqg  was  done  to  them ;  and  if  such  feoffees  were 
#mM1  before  the  statute,  no  use  could  be  executed 
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after  the  statute,  except  by  their  entry ;  for  the  statute 
only  executed  those  uses  to  which  any  person  was 
seised^  which  they  .who  were  disseised  of  course  could 
not  be.  Thus,  where  Robert  Delamere  made  a 
feoffment  before  the  statute  to  several  persons  in  fee, 
to  the  use  of  himself  and  his  wife  in  special  tail,  re- 
mainder to  himself  in  tail  general,  remainder  to  the 
use  of  Simon  Delamere  his  brother,  in  fee :  Robert 
Delamere  before  the  statute  enfeoffed  another  in  fee^ 
who  also  before  the  statute  enfeoffed  another  in  fee, 
and  he  made  a  feoffment  in  fee  over  to  Simon  Dela- 
mere after  the  statute,  who  again  enfeoffed  another. 
After  the  death  of  Robert  Delamere,  and  the  first 
feoffees,  the  heir  of  the  survivor  of  such  feoffees  en- 
tered to  revive  the  use  to  the  wife  of  Robert  Dela- 
mere, and  the  entry  was  adjudged  to  be  lawful(;). 

This  case,  at  first  view,  does  not  appear  to  be  re- 
levant to  the  point  in  discussion,  but  it  certainly  bad 
considerable  influence  over  future  decisions;  and 
cases  where  a  dear  seisin  existed  were  confounded 
with  this  case  in  which  the  statute  could  have  no  ope- 
ration till  a  seisin  was  regained  by  entry.  The  doc- 
trine of  scirUiUa  juris  was  first  started  in  Brent's 
case,  which  arose  six  years  after  Delamere's  case 
(m).  A  feoffment  was  made  by  Robert  Brent  after 
the  statute  to  divers  persons ;  to  the  use  of  himself, 
and  Dorothy  bis  wife,  for  their  lives ;  reminder  to 
the  use  of  himself  and  of  any  after-taken  wife,  for 
their  lives;  remainder  to  B  in  fee.  Afterwards  B 
with  the  feoffees,  by  consent  of  the  feoflfor,  joined  in 

!l)  Delamere  v.  Sermon,  Plow.  346,  10  Elizabeth. 
m)  Dyer,  340  a.  2  Leon.  14.  Dall.  112. 
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a  feofiVnent  to  new  feoflTees,  to  the  use  of  the  feoffor, 
and  Dorothy  his  wife,  for  their  lives,  remainder  to  A 
in  tail,  remainder  to  the  feoffor  himself;  and  he 
levied  a  fine  with  proclamations  to  the  same  uses. 
The  wife  died,  the  husband  took  ft  second  wife,  and 
died.   The  second  wife,  by  the  assent  of  the  first 
feofiees,  after  five  years  had  passed  sin9e  the  fine, 
entered  to  raise  tlie  use  to  her  under  the  first  feoff- 
ment.   The  cause  was  compromised :  but  the  case 
is  very  important,  because  it  shows  the  difficulties 
under  which  the  Judges  laboured  with  respect  to  the 
construction  of  contingent  uses.    This  case  was  first 
heard  in  the  King's  Bench,  and  in  the  next  year  it 
came  on  in  the  Common  Pleas,  when  Mounson  held 
that  the  wife  might  enter  of  her  own  authority,  and 
that  she  was  well  entitled.    His  opinion  appears  to 
have  been,  that  future  uses  could  not  be  barred.  And 
Manwood  ai^ed  strongly  in  favour  of  uses,  and  held, 
that  the  wife  was  capable  of  the  use  according  to  the 
vnll  and  direction  of  the  donor.   He  seems  to  have 
thought  that  until  the  future  uses  were  executed,  the 
feofiees  had  a  fee  simple  determinable,  or  that  the 
estate  in  the  mean  time  resulted  to  the  feoffor.  Har- 
per, who  was  thoroughly  acquainted  with  the  reasons 
and  intent  of  the  makers  of  the  act,  said,  that  they 
intended  to  pen  the  statute  so  precisely,  that  nothing 
should  be  left  in  the  feoffees,  but  that  .the  whole  es- 
tate should  be  executed  by  tlie  statute,  so  as  the  said 
statnte  did  utterly  take  out  all  from  the  feoffees :  and 
lie  agraed  vnth  Mounson  and  Manwood.   Dyer,  Chief 
fotice,  said,  that  it  was  to  be  granted  that  the  statute 
M  divest  all  out  of  the  feoffees,  yet  it  doth  not  di- 
ICM  it  before  that  the  use  be  vested  in  ceshd  que  use ; 
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the  vesting  of  the  use  ought  to  precede  the  execution 
of  the  possession  to  it.  And  he  was  of  opinion,  that 
this  future  use  limited  to  the  second  wife  did  remain 
in  the  feoffees  at  first,  but  that  they  had  destroyed  it 
by  their  feoffment.  He,  as  well  as  Manwood,  held, 
that  the  feoffees  had  a  fee  simple  determinable  until 
the  future  use  arose.  He  expressly  said,  that  the  in- 
terest  which  the  feoffees  had  in  the  interim,  until  the 
execution  of  all  the  uses,  was  a  fee  simple  determina- 
ble^ for  the  whole  interest  was  not  divested  or  driven 
out  of  the  feoffees  until  the  whole  trust  were  accom- 
plished, that  is,  until  all  the  uses  limited  upon  the 
feoffment  were  executed,  and  had  their  full  perfec- 
tion. 

.  This  is  according  to  Leonard's,  which  is  by  far  the 
best  report  of  the  case.  According  to  Dyer's  own 
report,  Manwood  and  he  held  that  it  was  necessary 
for  the  feoffees  to  enter  to  revive  the  use ;  and  al- 
though by  the  words  of  the  statute  the  freehold  of 
the  land  and  the  fee  simple  also  of  the  feoffees  are 
vested  in  iheceduis  queuse^  yet,  as  it  is  expressed,  adhuc 
remand  qucedam  scintilla  juris  et  tUulij  quasi  medium 
quid^  inter  utrosque  status^  scUicet  iUa  possibilttas  fvturi 
usus  emergentis^  et  sic  interesse  et  titulus  et  non  tantum 
(I)  mula  auctoritas  seu  potestas  remanet.  Ultimately, 

(I)  In  2  Sid.  99,  the  words  non  iam  are,  in  citing  this  passage,  sub- 
stituted for  non  tantum;  but  they  appear  to  make  nonsense  of  tiie  sen- 
tence. The  word,  in  Dyer,  is  abbreviated  thus :  tm.  which  appears  to 
be  the  proper  abbreviation  for  tantum^  and  is  decidedly  so  used  by  Dyer 
himself  in  another  case.  The  question  was,  whether  a  rent  created 
after  the  statute  of  uses  was  executed  by  the  statute;  and  Dyer  re- 
ports, that  it  was  contended  that  the  clause  in  the  statute  which  com- 
mences, and  where  also  divers  persons  stand  and  be  seised  of  and  in» 
&c"  provider  remedy,  **  fm.  p.  rets,  in  wt  in  use,  tempore  confeciionis 
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Monoson  and  Harper  were  in  favour  of  the  second 
wife's  cLaim,  and  Bf anwood  and  Dyer  against  it ;  and 
(hereupon  the  matter  was  adjourned  into  the  Exche- 
quer Chamber,  where  the  parties  came  to  a  compro* 

Leonard's  reports  were  always  in  high  estimation, 
aod  from  them  it  clearly  appears  that  Dyer  was  of 
opinion,  that  a  sufficient  portion  of  the  fee-simple  to 
serve  the  contingent  uses  remained  actually  vested 
in  the  feoffees ;  and  perhaps  he  meant  the  same  thing 
by  this  doctrine  of  scintilla  juris^  for  he  defines  it  to 
be  an  interest  and  title,  and  not  merely  a  naked  au- 
thority or  power.  At  all  events  this  opinion  was  not 
sanctioned  by  at  least  two  of  the  Judges. 

In  the  next  year  Manning  and  Andrew's  case(n) 
was  heard,  which  was  a  case  nearly  similar  to  Dela- 
mere's  case. 

Geoffries,  Justice,  was  of  opinion,  that  as  to  con- 
tingent uses,  a  sufficient  estate  was  left  in  the  feoffees, 
and  they  ought  to  enter.  But  Southcote,  Justice,  held 
that  nothing  remained  in  the  feoffees  to  serve  contin- 
gent uses,  and  that  therefore  they  could  not  enter. 
Wray,  Chief  Justice,  was  of  the  same  opinion;  he 
ftought  that  the  whole  estate  was  settled  in  the  cestui 
que  use,  yet  subject  to  such  contingent  use,  and  he 
should  render  the  same  upon  the  contingency.  The 

jitatuA^Hnon  pro  tempore  futuro.^^  In  this  passage  unquestionably  iih, 
stands  far  tantmn.  It  is  very  important  that  Ae  true  reading  of  the 
pamge  in  the  text  should  be  determined. 

(I)  There  were  several  other  questions  in  the  case,  upon  which  the 
Judges  were  divided — ^the  validity  of  the  limitation  itself,  the  effect 
rfthc  Hvcry,  which  was  by  attorney,  &c. 

(n)  1  Leo. 
G 
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best  con str action  of  the  statute,  he  said,  was,  that  it 
draws  the  whole  estate  of  the  land,  and  also  the  con- 
lidence  out  of  the  feoffees,  and  reposeth  it  upon  the 
lands,  the  which,  by  the  operation  of  the  statute,  shall 
render  the  use  to  every  person  in  his  time,  according 
to  the  limitation  of  the  parties ;  and  also,  if  any  in- 
interest  doth  remain  in  the  feoffees,  then  if  they  con- 
vey to  any  person  upon  consideration  who  hath  not 
notice  of  the  use,  the  use  shall  never  rise,  which  is 
utterly  against  the  meaning  of  the  parties ;  and,  there- 
fore to  construe  the  statute  to  leave  nothing  in  the 
feoffees,  will  prevent  all  such  mischiefs.  And  it  is  true 
at  the  common  law  the  entry  of  the  feoffees  was  re- 
quisite,  because  the  wrong  was  done  unto  them  by 
reason  of  the  possession  which  they  then  had ;  but 
now  by  the  statute  all  is  drawn  out  of  them,  and  then 
there  is  no  reason  that  they  meddle  with  the  lands 
wherein  they  have  now.  nothing  to  do  j  and  the  scope 
of  the  statute  is  utterly  to  disable  the  feoffees  to  do 
any  thing  in  prejudice  of  the  uses  limited,  so  as  the 
feoffees  are  not  to  any  purpose,  but  as  a  pipe  to  con- 
vey the  lands  to  others ;  so  they  cannot  by  their  re- 
lease or  confirmation,  £^c.  bind  the  uses  which  are  to 
grow  and  arise  by  the  limitation  knit  unto  the  feoff- 
ment made  unto  them. 

This  case  is  very  important.  It  appears  clearly 
that  the  doctrine  of  scintilla  juris  was  not  then  re- 
ceived as  law ;  and,  indeed,  that  no  fixed  or  settled 
notions  were  formed  respecting  the  operation  of  the 
statute  on  contingent  uses ;  Geoffries  thought  with 
Manwood  and  Dyer,  (according  to  Leonard's  report 
of  Brent's  case,)  that  a  sufficient  actual  estate  remained 
in  the  feoffees  to  support  the  uses,  while  Southcote  and 
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Wray  were  of  opinion  that  the  feoffees  were  by  tlie 
statute  made  mere  conduit-pipes,  and  were  divested 
of  all  estate. 

About  thirteen  years  after  Manning  and  Andrew's 
case  the  famous  case  arose  which  is  constantly  re- 
ferred to  as  having  decided  the  doctrine  of  scintilla 
juris(n).    I  allude  to  Ghudleigh's  case : 

ISr  Richard  Ghudleigh  conveyed  an  estate  to  the 
use  of  trustees,  and  their  heirs,  during  the  life  of  his 
son  Christopher,  remainder  to  the  use  of  the  sons  of 
Christopher  successively  in  tail,  remainders  over. 
The  feoffees  afterwards  enfeoffed  Christopher  of  the 
lands  before  be  bad  a  son.  For  the  extinction  of  the 
use,  the  case  was  argued  by  analogy  to  cases  before 
the  statute,^  where  the  feoffees  had  the  fee-simple. 
A^nst  the  land  being  bound  by  the  use,  it  was  said 
to  be  absurd  that  confidence  can  be  reposed  in  land, 
which  wants  sense,  and,  against  its  being  in  ttie  cus- 
tody of  the  law,  it  was  insisted,  that  it  would  be  absurd 
for  the  law,  which  by  its  definition  is  sanctio  sancti^ 
jubens  honesla^  and  prohibens  contraria^  to  be  the  con- 
servator or  preserver  of  a  thing  impious  and  fraudulent^ 
wrfddi  an  use  is. 

The  Judges  who  delivered  their  opinions  were, 
P6pham,  Chief  Justice  of  England ;  Anderson,  Chief 
losdce  of  Common  Pleas ;  Periani,  Chief  Baron ;  Jus- 
tice Clench,  Baron  Clark,  Justice  Gawdy,  Justice 
'Wifanesley,  Justice  Fenner,  Justice  Beamond,  Justice 
Owen,  and  Baron  Ewens(I).  They  delivered  their 
apiniooi  seriatim^  which  occupied  six  days. 

«49llip.l20. 

19  tt.  k  ciiservable,  that  not  one  of  the  several  Judges  who  had  al- 
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Periam  and  Walmesley  argued  that  the  use  was  not 
destroyed.  They  held,  that  it  would  be  against  the 
meaning  and  letter  of  the  statute  to  say  any  estate,  or 
right,  or  scintilla  juris,  should  remain  in  the  feoffees 
after  the  statute  of  27  Hen,  VHI. :  for  it  appears  by 
the  preamble  that  the  makers  of  the  act  intended  to 
eradicate  the  whole  estate  of  the  feoffees ;  and  by  the 
letter  of  the  body  of  the  act  the  whole  estate,  right, 
tide  and  possession,  is  in  the  cestui  que  use.  The 
Chief  Baron  said,  that  Dyer's  scintilla  juris  was  like 
Sir  Thomas  More's  Eutopia;  nor  did  Walmesley  treat 
it  with  more  respect.  They  insisted  that  the  seisin 
which  the  feoffees  had  at  the  beginning  by  the  feoff- 
ment, would  be  sufficient  within  the  act  to  serve  all 
the  uses,  as  well  future,  when  they  come  in  esse,  as 
present,  for  there  needs  not  many  seisins,  nor  a  con- 
tinued seisin,  but  a  seisin  at  any  time,  so  a  seisin  at 
one  time  would  suffice ;  for  the  statute  says,  seised 
at  any  time,  and  it  would  be  hard,  when  the  statute 
requires  but  one  seisin  at  one  time  only,  that  many 
seisins,  and  at  several  times  against  the  intent  and 
letter  of  the  act,  should  be  required. 

But  then  Walmesley  insisted,  that  the  future  use 
not  having  been  in  esse,  could  not  be  suspended ;  no- 
thing remained  in  the  feoffees,  therefore  they  could 
not  affect  it ;  the  persons  taking  under  the  same  sei- 
sin could  not  affect  it,  as  it  did  not  derive  its  essence 
from  their  estate,  but  from  the  original  seisin ;  and 
Periam  agreed  with  him,  and  held  that  these  uses  were 
in  nubibus,  and^in  the  preservation  of  the  law :  and  he 

ready  had  occasion  to  consider  this  point,  was  then  on  the  bench.  They 
were  Dyer,  Manwood,  Harper,  and  Mounson ;  Wray,  Southcote,  and 
Geoffries. 
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insisted  that  the  statute  did  not  require  the  cestui  que 
use  to  be  in  esse.  They  agreed  that  uses  and  estates 
ought  to  be  governed  by  the  same  rules,  but  they 
were  in  favour  of  the  uses,  because  not  having  been 
in  esse  tliey  thought  that  they  could  not  be  suspended. 

On  the  other  hand,  the  remaining  nine  Judges,  or  at 
least  eight  of  them,  agreed   that  the  feoffment  made 
by  the  feoffees,  who  had  an  estate  fm^  Itfe  by  limitation 
of  the  use^  divested  all  the  estates  and  the  future  uses 
also for  as  Gawdy,  who  was  one  of  those  Judges, 
observed,  these  uses  ought  to  be  subject  to  the  rule 
of  law,  wluch  in  this  respect  is,  that  he  in  the  re- 
mainder must  take  the  land  when  the  particular  estate 
determines,  or  else  the  remainder  shdl  be  void ;  and 
there  is  no  difference  when  the  estate  of  the  tenant 
for  life  determines  by  his  death,  and  when  it  deter- 
imnes  in  ri^t  by  his  forfeiture,  for  in  both  cases  en- 
try is  given  to  him  in  the  next  remainder,  and  then, 
if  he  cannot  take  the  land  when  the  particular  estate 
determines  the  remainder  is  void. 

And  they  held,  that  the  statute  could  not  execute 
any  uses  that  were  not  in  esse  ;  and,  afler  arguing  that 
the  statute  did  not  divest  the  feoffees  of  the  estate,  it 
was  held  by  the  two  Chief  Justices,  and  Fcnner,  Bea- 
mond,  Owen,  and  Ewens,  that  the  feoffees^  since  the 
Uatute^  had  a  possibility  to  serve  the  future  use  when  it 
came  in  esse;  and  that  in  the  mean  time  all  the  uses  in 
me  shall  be  vested;  and  when  the  future  use  comes  in 
esMi^  then  the  feoffees  (if  the  possession  be  n(A  disturbed 
hf  Aueisin  or  other  means)  shall  have  sufficient  estate 
tnd  smsin  to  serve  the  future  use  when  it  comes  in  esse^ 
t»be  executed  by  force  of  the  statute,  and  that  seisin  and 
ttfcutian  by  force  of  the  statute  ought  to  concur  at  one 
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and  the  same  time.  And  they  held^  that  if  the  posses- 
sion was  disturbed  by  disseisin  or  otherwise^  the  feoffees 
would  have  power  to  enter  to  revive  the  future  uses^ 
according  to  the  trust  reposed  in  them^  unless  they  did 
by  any  act  bar  thjemselves  of  their  entry.  But  the  re- 
solution of  the  eight  Judges  was  merely  that  contin- 
gent  uses  might  be  destroyed  or  discontinued  before 
they  came  in  esse^  by  all  such  means  as  uses  might 
have  been  discontinued  or  destroyed  by  the  common 
law;  but  Periam  and  Walmesley  did  not  agree  to  this. 

It  appears  (o)  that  Gawdy  was  for  placing  contingent 
uses  on  exactly  the  same  footing  as  contingent  remain- 
ders; and  Clench  entirely  agreed  with  him.  Gawdy 's 
opinion  is  worthy  of  observation;  he  conceived  that 
the  use  was  executed  by  the  intent,  but  not  by  the  let- 
ter of  the  statute,  for  the  purpose  was  to  remove  all 
the  estate  from  the  feoffee,  and  to  put  it  in  cestui  que 
use  wholly,  (to  wit)  in  possession  to  the  uses  which 
Were  in  esse^  and  in  abeyance  as  to  the  uses  which 
were  to  come,  and  contingent;  and  now  by  the  same 
statute  the  contingency  of  the  possession  shall  go  in 
lieu  of  the  contingent  use ;  and  now  an  use  limited  to 
one  for  life,  with  remainder  over  to  the  heirs  of  the 
body  of  /•  S.  shall  be  in  the  same  manner  as  if  land 
at  this  day  had  been  letten  to  one  for  life,  with  re- 
mainder over  to  the  heirs  of  the  body  of  /.  S.;  for 
the  quality  which  he  had  in  the  use,  the  same  (by  the 
very  letter  of  the  statute)  he  shall  now  have  in  the  pos- 
session  and  estate  of  the  land,  and  the  statute  is  not  to 
undo  any  use,  but  to  transfer  an  estate  in  the  land  to 
the  use.  But  then  he  agreed,  that  by  the  feoffment 
the  contingent  use  was  utterly  destroyed,  in  the  same 

(o)  Poph.  ro.  1  Rep.  135  a. 
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manner  as  where  a  lease  is  made  for  life,  the  remain- 
der to  the  heirs  of  the  body  of/.  S.;  if  the  tenant  for 
LTe  dies,  or  commits  a  forfeiture,  and  determines  his 
estate  in  the  life  of  /•  S.  his  heir  shall  never  have  the 
land  by  remainder,  because  he  was  not  in  esse  as  an 
heir  at  the  time  when  the  estate  ended.  As  to  the 
principal  doctrine,  it  is  merely  said  in  Popham's  own 
argument,  ^  And  nota^  that  by  a  disseisin,  the  contin- 
gent use  may  be  disturbed  of  his  execution ;  but  there, 
by  the  regresse  of  the  feoffee,  or  his  heirs,  when  the 
conUngent  happens,  it  may  be  revived  to  be  executed. 
But  by  the  release  of  the  feoffee,  or  his  heirs,  the  con- 
tingent in  such  a  case,  by  Popham^''  (observe),  "  is 
barred  of  all  possibility  at  any  time  to  be  executed.'' 
And  according  to  his  own  report,  he  said  plainly,  that 
if  the  exposition  made  on  the  other  side  shall  take 
place,  it  will  bring  in  with  it  so  many  mischiefs  and 
incooviendes  to  the  universal  disquiet  of  the  realm, 
that  it  Tvill  cast  the  whole  commonwealth  into  a  sea 
rf  troubles^  and  endanger  it  with  utter  confusion  and 
drowning !! 

Coke's  report  has  hitherto  been  referred  to,  because 
that  is  the  authority  always  quoted  in  favour  of  the 
scintilla ;  but  Lord  Chief  Justice  Anderson's  report 
of  this  case  is  indisputably  the  best(j9),  and  from  that 
it  appears  clearly,  first,  That  the  Judges  were  of  opi- 
nion, that  not  a  mere  scintilla  remained  in  the  feofiees, 
b«it  a  sufSdent  estate  to  support  the  uses ;  and  they 
argued  by  analogy  to  the  statute  of  Richard  the  Third, 
which  enaliled  cestuis  que  i/^^  to  grant  their  estates  as 

^t  Aad  309.   See  an  abstract  of  a  translation  of  the  report  in 
fliffal^  Gilb.  on  Uses^  App.  p.  521. 
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if  they  were  seised  of  the  freehold  ;  and  upon  that 
statute  it  was  holden,  that  where  a  man  was  seised  to 
the  use  of  one  for  life,  the  remainder  to  another  in 
tail,  the  grant  of  the  tenant  for  life  did  not  affect  the 
estate  of  which  the  feoffees  were  seised  to  the  use  of 
the  tenant  in  tail ;  and,  secondly,  that  they  went  upon 
fhe  intention  of  the  statute  to  extirpate  uses,  and  the 
mischief  which  would  ensue  from  supposing  them. 
Tliey  showed  that  the  statute  of  Richard  the  Third 
only  took  as  much  out  of  the  feoffees  as  was  granted 
away  by  the  cestuis  que  use.  And  they  said  that  this 
statute  and  the  statute  of  uses  were  one  in  effect; 
and  that  there  was  no  reason  to  make  any  difference 
as  to  the  purpose  of  extirpating  or  extinguishing  the  es- 
tate of  the  feoffees  more  upon  the  statute  of  %7  H.  8, 
than  the  statute  of  Richard  9.  And  they  held,  that  if 
a  feoffment  at  this  day  be  made  to  the  use  of  one  for 
years,  and  afterwards  to  the  use  of  another  in  tail,  and 
afterwards  to  the  use  of  the  right  heirs  of  the  tenant 
for  years,  the  lease  for  years  ends,  the  tenant  in  tail 
levies  a  fine,  with  proclamations,  the  lessee  (living 
the  feoffees)  after  the  estate-tail  is  ended  recovers  the 
land,  the  fee  is  in  them  and  no  other ;  and  if  after- 
wards the  lessee  for  years  die,  leaving  an  heir,  he  now 
(by  the  death  of  the  tenant,  and  by  the  statute)  is 
seised  of  the  land  in  fee,  and  thus  it  is  in  all  these 
contingent  uses  when  they  come  in  esse^  and  an  estate 
is  left  in  the  feoffees  by  which  they  may  enter. 

When  Chudleigh's  case  is  attentively  considered, 
our  surprise  cannot  fail  to  be  excited  at  it's  ever  having 
been  considered  as  a  decisive  authority  for  the  doctrine 
in  question.  The  opinion  of  the  six  Judges  on  this 
point,  as  stated  by  Coke,  was  merely  an  obiter  dictum ; 
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and  there  even  appears  to  be  reason  to  doubt  whether 
aoj  such  opinion  was  ever  delivered  (I).   In  Lord 
Chief  Justice  Popbam's  report  of  the  same  case,  this 
opinion  is  given  as  coming  from  himself  only.  And 
Lord  Chief  Justice  Anderson,  who  is  made  by  Coke 
to  coDCur  in  this  opinion,  reports  no  such  matter  in 
fais  book,  but  states  the  opinion  of  the  Judges  very 
differently.    Finch,  in  ai^ng  the  case  of  Heyns  and 
ViUar8(9),  said,  that  it  is  reported  by  the  Lord  An- 
derson in  his  private  reports,  that  the  Lord  Coke  (at 
that  time  Attorney-General)  has  greatly  abused  bim 
and  others  of  the  Judges  in  reporting  such  judgments 
and  resolutions  in  SheUey  and  Cfnidleigh's  case  as  they 
never  delivered.  Anderson's  severe  censure  of  Coke'^ 
report  of  Sbelle/s  case  is  in  print,  and  well  known, 
but  I  have  not  met  with  the  observation  alluded  to  on 
Chudleigh's  case.  It  is  observable,  that  Finch  speaks 
of  the  private  reports  of  Anderson,  and  he  must  have 
seen  the  manuscripts  of  them,  for  his  argument  was 
detivered  in  1658,  and  the  first  edition  of  Anderson 
was  not  published  till  61  years  after.  The  fact,  there- 
fore, cannot  be  doubted,  although  the  censure  is  not 
io  print,    finch  also  referred  to  Popbam's  reports,  p« 
88,  where  it  appears,  that  the  opinion  respecting  the 
schitiUa  juris  was  delivered  by  Popham  onJy ;  for  the 

(I)  Let  not  our  just  admiration  of  Sir  Edward  Coke's  profound  le- 
gAVtming  carry  us  too  far.  His  system  of  turning  every  judgment 
iDt»  a  itriiig  of  general  propositions  or  resolutions,  has  certainly  a 
ifQaing  appearance,  but  it  is  a  system  of  all  others  the  least 
calculildito  transmit  a  faithful  report.  Is  it  not  to  be  feared,  that  the 
lilt  of  aitam's  own  sentiments  may  involuntarily  lead  him  to  pervert 
fttipniniof  others,  in  order  to  support  his  own  ? 

H 
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obseiTations  of  the  other  Judges,  as  reported  by 
Popham,  appear  to  the  writer  to  be  strongly  in  favour 
of  the  construction  for  which  he  contends. 

We  may,  therefore,  safely  conclude  that  this  opi- 
nion was  merely  an  obiter  dictum  of  Lord  Chief  Justice 
Popham's.  Indeed,  had  the  whole  Court  delivered 
this  opinion  it  would  not  at  this  day  be  entitled  to 
much  attention.  All  the  settlements  in  the  kingdom 
are  made  by  way  of  use,  which  is  there  styled  imjw- 
ous;  and  Coke  calls  the  case  Chudleigh's  case, 
"  commordy  called  the  case  (f  perpetuities.''  No  settled 
notions  then  existed  as  to  the  time  within  which  con- 
tingent  uses  might  be  raised ;  and  it  is  evident,  from 
the  very  name  of  the  case,  that  the  Judges  were 
alarmed  lest  they  should  introduce  perpetuities.  Ac- 
cordingly, it  was  said  in  Kent  v.  Harpool,  1  Ventr. 
806,  that  the  great  reason  in  Chudleigh's  case,  and 
other  cases  wherein  contingent  remainders  have  been 
held  to  be  destroyed,  was  for  the  preventing  perpetui- 
ties, which  would  have  been  let  in  if  contingent  re- 
mainders had  been  preserved. 

PoUexfen,  in  his  able  argument  in  Hales  and  Ris- 
ley(r),  against  the  necessity  of  the  feoffees  entering 
to  vest  contingent  uses,  says.  That  at  the  time  Chud- 
leigh's  case  was  adjudged  it  was  not  taken  for  law ; 
that  the  destruction  of  the  particular  estate  by  feoff, 
ment  or  conveyance,  before  the  contingent  remainder 
came  in  esse,  was  a  destruction  of  the  contingent  re- 
mainder. And  that  though  this  was  so  adjudged  in 
Archer's  Case  (Co.  66),  and  though  that  case  was  re- 
ported before  Chudleigh's  case,  yet  that  it  appeared 
that  Chudleigh's  case  was  first  adjudged.  Pollexfen 

(r)  Pollex.389. 
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was  right  as  to  the  time  the  cases  were  adjudged. 
Cfaudleigh's  case  was  decided  in  the  87th,  and  Ar- 
Cher's  id  the  88th  of  Elizabeth,  but  the  last  case  began 
in  Trinity  term  in  the  36th  of  Elizabeth ;  and  theopi- 
nioD  of  the  Judges  was,  that  the  contingent  remainder 
was  destroyed  by  the  destruction  of  a  particular  es- 
tate.    Hie  decision  in  Ghudleigh's  case,  certainly, 
however,  settled  this  doctrine,  and  was  determined  an 
Hiat  point  simply  ;  and  that  decision  has  always  been 
adhered  Xq{s).   In  Archer's  case  it  was  said  that  this 
point  was  so  agreed  by  Popham,  C.  J.  and  divers  jus- 
tices in  the  argument  of  the  case  between  Dillon  and 
Freio  (Chudleigh's  case),  and  denied  by  none.    It  is 
a  mistake  to  consider  Archer's  case  as  establishing 
the  rule  as  to  a  contingent  remainder.   It  merely  re- 
stored the  rule  which  had  been  impeached,  for  in 
Chudleigb's  case  the  Chief  Justice  denied  the  opinion 
of  Gascoigne  in  7  H.  4,  who  thought  that  contingent 
remsonders  should  not  be  defeated  by  the  feoffrnent  of 
the  tenant  for  life.   The  argument  upon  the  statute 
was  merely  to  show  that  contingent  uses  were  not 
protected  against  the  effect  of  the  feoffment.  The 
points  dedded,  were,  first,  that  the  contingent  uses 
were  destroyed  by  the  feoffment  of  the  tenants  for 
life,  by  analogy  to  the  rule  of  law ;  it  was  necessary 
todedde  this  point,  in  order  to  raise  the  second  ques- 
tkm ;  and,  secondly,  that  they  were  not  saved  by  the 
letter  or  equity  of  the  statute.   Coke  observes,  that 
^  the  qioestion  in  this  case  was  no  other  but  whether 
die  OHinigent  uses  before  their  existence,  by  the  said 
^1*nifWt  of  the  feofiees,  were  destroyed  and  subvert- 

(t)  See  BiggotT.  Smyth,  Cro.  Car.  102. 
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ed  SO  that  they  should  never  arise  out  of  the  estate  of 
the  feoffees  after  the  birth  of  the  issues."  This  of  it- 
self  shows  that  the  question  was  whether  the  contin- 
gent uses  were  destroyed  by  the  destruction  of  the 
particular  estate,  for  it  is  manifest  that  the  reporter 
refers  to  the  estate  pur  auter  vie  in  the  feoffees  ;  and 
it  cannot  be  objected  to  this  interpretation,  that  the 
uses  could  not  rise  out  of  the  estate  per  auter  vie,  be- 
cause the  expression  merely  means  that  they  take 
their  rise  from  that  as  their  root  or  dependence.  Many 
of  the  Judges,  however,  at  first  held  that  the  estate 
vested  in  the  first  cestui  que  use,  subject  to  the  con- 
tingent uses  which  should  be  executed  out  of  his  es- 
tate as  they  arose,  although  a  less  estate  in  interest 
was  given  to  him. 

Coke,  after  reporting  the  arguments  of  the  two 
Judges  who  argued  in  favour  of  the  use,  says,  "  and 
on  the  other  side  it  was  argued  by  the  remaining  nine 
Judges*  to  the  contrary."  And  it  was  agreed  by  them 
all  that  the  feoffment  made  by  the  said  feoffees,  who 
had  an  estate  for  life  by  limitation  of  the  use^  divested  all 
the  estates,  and  the  future  uses  also.  Gawdy,  particu- 
larly observed,  that  the  rule  of  .law  was,  that  he  in  the 
remainder  must  take  the  land  when  the  particular  es- 
tate  determines,  or  else  the  remainder  shall  be  void ; 
and  in  this  case,  forasmuch  as  by  the  feoff'ment  of  the 
tenants  for  life  their  estate  was  determined,  and  title 
of  entry,  and  then,  those  in  the  future  remainder  were 
not  in  esse  to  take  it,  for  this  reason  their  remainders 
were  barred.  Of  the  same  opinion  was  Popham, 
Chief  Justice  ;  Baron  Clarke  and  Owen.  The  Chief 
Justice  denied  the  opinion  of  Gascoigne  in  7  H.  4, 
who  thought  that  such  remainder  should  not  be  de- 
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feated  by  the  feoffment  of  the  tenant  for  life.  And 
Coke^  at  the  end,  says,  1st,  It  was  adjudged  in  this 
ose,  that  where  there  is  a  tenant  for  life,  the  remain- 
der in  tul,  the  reversion  in  fee,  and  the  tenant  for  life 
eofeoifi  him  in  the  reversion  in  fee,  it  is  a  forfeiture 
of  his  estate,  and  shall  divest  the  estate-tail  in  re- 
mainder. 

This  shows  that  the  Judges  held  a  feoffment  to  have 
&e  same  operation  over  contingent  uses  as  over  con- 
tingent remainders.   Indeed,  as  it  appears  that  Po- 
pham  only  made  the  observation  upoh  the  scintiUa 
juris,  the  decision  cannot  be  accounted  for  on  any 
other  ground.   We  should  never  have  heard  of  this 
fiction  had  it  then  been  settled,  as  I  apprehend  it 
now  is,  ist.  That  where  such  a  construction  can  be 
put  upon  a  limitation  that  it  may  take  effect  by  way 
of  remainder,  it  shall  never  take  place  as  a  springing 
use  (and  it  even  seems  to  be  law,  that  where  a  limi- 
tation was  intended  to  take  effect  as  a  remainder,  and 
cannot,  it  shall  not  be  supported  as  a  springing  use). 
Sdly,  That  a  contingent  use,  or  remainder,  must  take 
effect,  if  at  all,  eo  instanti  that  the  preceding  estate 
ceases ;  and  3dly,  That  springing  uses  must  be  so  limit- 
ed as  to  take  effect,  if  at  all,  within  the  period  of  a  life 
or  lives  in  being,  and  twenty-one  years  afterwards 
and  a  few  months,  allowing  for  gestation.   It  is  not 
settled  that  the  twenty-one  years  and  a  few  months 
can  be  taken  independently  of  the  birth  and  infancy 
of  the  cestui  que  useit).   These  rules  leave  no  dan- 
ger  to  be  apprehended  from  conveyance  to  uses,  and 

(/)  Thi«  point  will  ghortl  j  come  before  the  King'g  Bench  in  Beard  v^Jf"^ 
Westcott ;  see  Gilb.  on  Uses,  270,  n. ;  the  Lord  Chancellor  having  di-  ^4 
reeled  the  case,  which  was  dedded  by  the  Common  Pleas,  to  be  argued  9  ^  , 
in  the  King's  Bench.  M,^^        m  /  ^ 
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they  must  now  be  supported  as  the  common  assu- 
rance of  the  realm. 

Hitherto  we  must  admit  that  this  doctrine  of  sciri" 
HUa  Juris  was  not  settled. 

The  case  of  Wegg  and  Villers,  which  first  came  on 
in  S4  Gar.  I,  is  very  important  on  this  point,  not,  in- 
deed, in  regard  to  the  judgment,  but  by  reason  of  the 
ilicto  of  the  Judges. 

Sir  Edward  Coke  covenanted  to  stand  seised  to  the 
use  of  himself  for  life,  remainder  to  the  use  of  his  wife 
for  life,  remainder  to  the  use  of  his  daughter  for  life, 
remainder  to  the  use  of  her  first  and  other  sons  suc- 
cessively, in  tail,  reversion  to  the  use  of  his  own  right 
heirs,  and  afiierwards  he  granted  the  reversion  without 
consideration,  and  the  former  settlement  was  recited 
in'  the  deed,  and  then  he  made  a  feoflTment  of  the 
lands,  and  the  daughter  had  issue  a  son.  Sir  Edward 
died,  the  wife  entered,  then  the  daughter  died,  and 
then  the  wife,  and  it  was  resolved  that  the  grant  did 
not  prevent  the  contingent  uses  from  arising,  because 
it  was  without  consideration,  and  the  first  uses  were 
recited  in  the  grant ;  so  the  grantee  had  notice,  and 
therefore  took  the  lands  subject  to  the  grantor's  co- 
venant to  stand  seised,  and  the  feofiVnent  did  not  de- 
stroy the  contingent  estate,  because  the  right  of  re- 
mainder for  life  in  the  daughter,  upon  which  she  might 
have  entered,  for  the  forfeiture  supported  it ;  for  the 
feoffinent  of  Sir  Edward  was  a  forfeiture  of  his  es- 
tate for  life,  and  of  the  estate  of  his  wife  in  remidnder 
during  the  coverture,  so  that  the  daughter  might  have 
^  entered  for  the  forfeiture  during  the  coverture,  and 
j*this  right  of  entry  was  sufficient  to  support  the  con- 
^tingent  remainder  to  the  sons  without  question;  and 
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when  Sir  Edward  died,  and  his  wife  entered,  that  re- 
duced her  estate  for  life,  and  the  estate  of  her  daugh- 
ter for  life,  and  so  the  contingent  use  was  reduced 
also,  and  vested  by  force  of  the  statute  of  uses  in  the 
first  9on  of  the  daughter.  But  it  was  holden  by  Glyn, 
Chief  Justice,  that  if  in  this  case  the  feofiinent  had 
been  made  before  any  grant  of  the  reversion,  the  con* 
tingent  use  would  have  been  destroyed  notwithstand- 
ingthe  right  of  entry  in  the  daughter(u). 

Lord  Chief  Justice  Roll  states,  that  in  the  debate  of 
ttns  case,  he  and  his  brothers,  Nicholas  and  Aske,  came 
to  five  resolatioDS : 

istj  That  the  estate  of  a  tenant  for  life  in  remainder, 
mider  a  feoffment^  would  support  contingent  uses  by 
reason  of  his  right  of  entry  i^nst  the  feoffment  of 
the  immediate  tenant  for  life. 

tdly.  That  the  entry  of  such  remainder-man,  whe- 
ther in  the  life-time,  or  after  the  decease,  of  the  first 
tenint  for  life,  would  reduce  the  remainders. 

Sdly,  That  if  such  an  entry  was  not  made,  the  con- 
tnigent  catui  que  use  coming  in  esse  could  not  enter ; 
*^but,  in  this  case,  the  first  feoffees  may  enter  to  re- 
vive this  contingent  use,  and  then,  by  their  entry  the 
eontif^nt  use  shall  be  settled  and  executed  in  the 
persons  entitled  to  it  by  the  statute  of  uses ;  for  there 
is  a  scintilla  juris  in  the  feoffees  to  enter  in  such  cases 
of  necessity  to  revive  contingent  uses,  because  other- 
wise &e  confingent  use  will  be  destroyed." 
4Mj^  That  when  a  feoffment  is  made  to  certain 

(h)  2  Ra  Ab.  796,  pi.  11 ;  £  Sid.  64.  98,  129,  157,  nom.  Heyns  r. 
Mm. 
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uses  with  remainder  over  in  contingency,  and  no  es- 
tate left  in  the  feoffees,  and  then  the  feoffees  enter  on 
the  land,  and  disseise  the  tenant  in  possession,  and 
make  a  feoffment  in  fee,  this  does  not  destroy  the 
contingent  use,  if  the  tenant  in  possession^  or  any  one 
in  remainder,  in  whom  an  estate  certain  was  settled 
before  the  feoffment,  re-enters,  for  his  entry  shall  re- 
duce all  the  contingent  remainders,  and  make  them 
capable  of  execution  by  the  statute  of  uses  ;  because 
the  feoffees  are,  as  it  were,  conduits  to  convey  the 
estates,  and  have  not  any  power  left  in  them  to  de- 
stroy contingent  uses. 

And,  lastly.  That  when  a  feoffment  is  made  to  cer- 
tain uses,  with  divers  remainders  over  in  contingency, 
and  no  estate  left  in  the  feoflTees ;  yet  if  the  estates  in 
esse  are  divested  before  the  events  happen,  and  then 
the  contingencies  happen  during  the  divestment,  and 
then  the  estate  in  esse  determine  before  any  re-entry; 
if  the  feoffees  release  all  their  right  in  the  land,  or 
make  a  feoffment  of  the  land,  or  bar  their  entry  by 
any  other  means,  in  that  case  the  contingent  use  can 
never  be  revived  so  as  to  be  executed  by  the  statute  of 
uses,  because  the  feoffees  who  had  scintilla  juris  in 
them,  in  case  of  necessity  to  revive  the  contingent 
uses,  have  barred  their  entry  to  revive  the  contingent 
uses,  and  no  other  can  enter  to  revive  them  so  that 
they  cannot  be  executed  by  the  statute. 

When  the  same  case  came  before  the  King's  Bench, 
Newdigate,  Justice,  thought,  that  rather  than  a  con- 
tingent use  should  be  destroyed,  the  covenantees  might 
\  employ  their  scintiUa  juris  to  preserve  them.  And 
Glyn,  Chief  Justice,  held,  that  the  uses  were  executed 
by  the  covenant,  but  the  contingent  uses  were  not;  and 
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where  it  is  said  by  some  that  the  estate  that  feeds  them 
is  in  nubibus^  and  of  others  in  terra^  and  by  some 
other  in  custodia  legiSj  until  the  contingency  happen ; 
yet  be  held,  that  they  are  preserved  by  9l  scintilla  juris^ 
wMch  terra  was  first  invented  by  my  Lord  Dyer. 

Now  these  resolutions,  which  are  all  that  are  in  the 
books  on  this  point  that  can  be  considered  as  of  any 
authority,  were  probably  founded  on  Chudleigli's  case, 
as  reported,  by  Coke,  and  at  most  were  mere  dicta^ 
not  in  any  wise  necessary  to  the  decision  of  the  court. 
The  two  last  resolutions  it  is  impossible  to  reconcile. 
It  \s  first  holden,  that  a  tenant  for  life  may  re-enter 
and  revest  the  scintilla  in  the  feoffees  against  their  own 
feofiinent  "  because  the  feoffees  are,  as  it  were,  con- 
duits to  convey  the  estates,  and  have  not  any  power 
left  in  them  to  destroy  contingent  uses     and,  second- 
ly, that  if  the  estates  in  esse  are  divested,  the  feoffees 
may  then,  by  release,  ijc.  destroy  their  right  of  entry, 
and  so  for  ever  destroy  the  rising  of  the  contingent 
uses ;  that  is,  "  although  they  have  not  any  power 
left  in  them  to  destroy  contingent  uses,"  yet  when 
their  entry  only  will,  according  to  this  doctrine,  revest 
the  uses,  then  they  may  effectually  overthrow  the 
settlement.    What  is  the  distinction  between  theiv 
feoffment  before  their  supposed  right  of  entry  requires 
to  be  exercised,  and  their  feoffment  at  or  after  that 
time  ?  What  is  this  "  scintilla  juris  et  tituli     If  it  be  an 
actual  interest,  it  cannot  be  revested  in  the  feoffees 
against  their  own  feoffment.   If  it  be  not,  why  should 
it  not  be  considered  in  the  same  light  as  a  collateral 
pAweri  which  the  donee  cannot  destroy  ? 
-  Wqsg  and  Villers's  case  arose  upon  a  covenant  to 
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stand  seised.  So  did  Perrot's  case(2/),  which  was  de* 
cided  on  a  point  of  pleading,  or,  at  least,  it  was  not  de- 
cided upon  the  doctrine  under  consideration(2;).  It 
is  observable,  that  in  this  case.  Moor  treated  it  as  a 
doubtful  point,  whether  at  that  day  a  future  use  was  a 
real  interest,  or  that  a  seisin  was  requisite  at  the  in- 
stant of  its  rising  as  it  was  before  the  statute  of  uses. 
In  Wood  V.  Reignold(^),  and  Bould  and  Winston(2;), 
the  question  was,  how  far  uses  under  a  covenant  to 
stand  seised  could  be  destroyed,  or  how  far  they  could 
be  bound  by  a  lease  granted  by  the  covenantor  before 
the  arising  of  the  use.  The  point  underwent  great 
consideration.  But,  in  the  first  case,  no  judgment  wa» 
given ;  in  the  second,  the  reporters  differ  as  to* the 
judgment. 

Sir  Thomas  Palmer's  case(fl),  likewise,  was  a  cove- 
nant to  stand  seised  to  the  use  of  himself  for  life, 
remainder  to  Thomas  Palmer,  his  nephew,  for  life, 
remainder  to  the  first  and  other  sons  of  Thomas  Pal- 
mer in  tail,  remainder  to  the  right  heirs  of  himself. 
He  was  attainted  and  executed  before  the  birth  of  any 
son  of  Thomas ;  and  it  was  resolved  by  Flemming, 
Chief  Justice ;  Coke,  Chief  Justice ;  and  Tanfield, 
Chief  Baron ;  that  by  the  attainder  before  the  birth 
of  the  son,  any  after-born  sou  was  barred,  and  the 
crown  had  the  fee-simple,  discliarged  of  all  the  re- 
mainders limited  to  the  sons  unborn.  But  note,  the 
reporter  adds,  that  for  sundry  vehement  presumptions 
of  forgery  of  the  deed  of  covenants  it  was  censured 

(u)  Mo.  368  'r  36  and  37  Eliz-  {z)  Cro.  Jac.  168,  Noy,  122 ;  4 

(x)  See  2  Ro.  Abr.  795.  pi.  8»  Jac.  and  see  Barton's  case.  Mo.  742. 

(y)  Cro.  Eliz.  764, 854  ;  41  and  (a)  9  Jac.  Mo.  815.  See  Fearne, 

42  Eliz.  426- 


OF  SCINTILLA  JURIS.  35 

and  damned.    And  three  years  afterwards  the  sole 
question  in  a  case  was,  whether  an  use  arising  by  co- 
venants  to  the  right  heirs  of  a  daughter  yet  alive, 
should  so  far  transfer  the  remainder  in  abeyance,  tfiat 
it  should  not  be  as  a  reversion  still  in  the  covenantor, 
whereof  livery  should  be  sued  after  his  death,  because 
there  was  no  person  in  being  (which  is  the  word  of 
Ae  statute  of  uses)  in  whom  the  land  may  vest(6)  j 
and  the  decision  in  Hales  v.  R]sley(c)  seems  to  be  in 
favour  of  contingent  uses  under  covenants  to  stand 
sdsedCD.   Indeed,  the  author  of  the  celebrated  trea* 
flae  of  eq[inty(d)  refers  to  this  case,  as  having  settled, 
in  opposition  to  the  former  authorities,  that  to  the 
nising  of  the  fiiture  uses  after  the  statute  the  regress 
of  the  feoflfees  is  not  requisite,  and  that  they  have  no 
power  to  bar  those  future  uses,  for  the  statute  has 
taken  and  transferred  all  the  estate  out  of  them,  and 
they  are  as  mere  instruments.   So  that  contingent 
uses  do  now,  like  other  contingent  remainders,  depend 
upon  the  particular  estate. 

We  have  now  gone  through  all  the  cases  on  this 
nitgect  The  positions  which  they  are  generally 
thought  to  establish  are, — l.  That  a  scintilla  juris 
lemains  in  the  feoffees,  releasees,  or  conusees  to  uses, 
to  support  and  feed  the  contingent  uses  as  they  arise ; 
— t.  That  if  a  contingent  use  be  divested,  an  actual 
entry  must  be  made  to  revest  it,  although  a  right  of 
entry  is  sufficient  to  support  a  contingent  remainder  at 
oommoQ  law ;  and  3.  That  by  force  of  this  scintilla 

C^BUM^  case.  Hob.  74.  {d)  Book  ii.  chap.  6.  8.  2, 

(€)FdL5fi9. 

^  Tbe  Pirofession  has  great  reason  to  lament  that  Pollexfen  did  not 
|HHm  a  Bote  of  the  judgments  of  the  court  a9  well  as  of  his  own  ar- 
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the  feoffees,  ijc.  may  enter  to  revest  the  contingent 
uses,  and  by  a  parity  of  reason  may,  by  release,  feoff- 
ment,  ^c.  destroy  tiieir  scintilla ;  and  so  prevent  the 
uses  from  arising. 

We  have  seen  that  this  doctrine  has  never  received 
a  judicial  decision.    There  is  not  a  single  case  in  the 
books  in  which  it  was  necessary  to  decide  the  point. 
The  authorities  have,  indeed,  been  generally  treated 
as  decisive  of  the  doctrine,  but  independently  of  there 
being  no  decision  on  the  point,  it  will  appear  from  the 
foregoing  cases,  that  the  following  eight  Judges,  viz. 
Wray,  Chief  Justice ;  Periam,  Chief  Baron  ;  and  Moun- 
son.  Harper,  Southcote,  Walmesley,  Gawdy,  and 
Clench,  although  they  differed  in  some  respects,  were 
all  of  opinion  that  no  right  or  interest  was  left  in  the 
feoffees.    Lord  Hardwicke,  in  one  of  the  ablest  judg- 
ments ever  delivered,  said,  that  in  order  to  determine 
Chudleigh's  case  the  Judges  entered  into  very  re- 
lined  and  speculative  reasonings,  some  of  which  (he 
said  he  spoke  it  with  reverence)  were  not  very  easy 
to  comprehend(e) ;  and  Lord  Chief  Justice  Willes,  in 
delivering  judgment  in  Farkhurst  r.  Smith(X^,  treated 
this  doctrine  of  scintilla  as  a  great  stretch  in  the  court, 
and  a  commendable  astutia  to  invent  a  method  to  pre- 
vent the  statute  of  uses  working  a  wrong,  and  over- 
turning the  intent  of  the  parties.    Therefore,  had  he 
seen  that  this  invention  itself  overturned  the  intent  of 
the  parties,  it  is  evident  that  he  would  have  discoun- 
tenanced this  great  stretchy  and  not  have  considered  it 
a  commendable  astutia.   There  are  only  two  or  three 
more  Judges  on  the  other  side  of  the  question,  if  we 

(e)  Garth  v.  Cotton,  1  Dick.  183 ;  and  see  Hard.  417 
(/)  WUles,  341. 


OF  SCINTILLA  JURIS.  30 

tion  in  Wegg  and  ViUers,  that  if  the  releasees  were  to 
disseise  the  tenant  for  life,  and  make  a  feoffment,  his 
entry  would  revest  the  scintilla^  and  so  support  the 
uses.  We  should  be  told  more  precisely  the  nature 
of  this  seisin.  It  is  dearly  descendible  we  learn,  but 
is  it  graotable  and  devisable  ?  Will  it  escheat  ?  These 
and  many  more  questions  must  be  solved  if  this  fic- 
tion is  to  be  supported. 

But  if  limitations  to  uses  can  consistently  with  the 
statute  be  construed  in  like  manner  as  limitations  at 
common  law,  no  mischief  wUl  ensue.   The  law  will 
then  be  uniform  and  simple.   A  use  limited  to  A  for 
Mfe,  remainder  to  trustees  to  preserve ;  remainder  td 
liis  first  and  other  unborn  sons  in  tail,  would  stand  in 
the  same  condition  as  a  feofiment  at  common  law  to 
the  same  uses ;  the  use  to  A  would  be  vested,  and  the 
uses  to  the  sons  would  be  contingent  remainders,  or 
uses  depending  on  the  particular  estate,  and  in  case 
of  a  feoffment,  £^c.  by  the  tenant  for  life,  would  be 
siqiported  by  the  right  of  entry  in  the  trustees.  If 
there  were  any  powers  in  the  deed  the  estates  to  be 
treated  under  them  would,  in  like  manner,  be  pre- 
served. The  releasees  to  uses,  as  such,  could  neither 
destroy  nor  support  the  contingent  uses;  and  now 
Aat  uses  are  in  most  cases  subject  to  the  same  rules 
ss  contingent  remainders,  such  a  power  is  wholly  uu- 
ttcessarj. 

Lord  Chief  Justice  Wray's  construction  of  the  sta- 
tute is  the  best,  viz.  that  it  draws  the  whole  estate  of 
tfae  land,  and  also  the  confidence,  out  of  the  feofiees; 
the  wfaKb,  bj  the  operation  of  the  statute,  shall  ren- 
Anr  die  use  to  every  person  in  his  time  according  to 
%(!  fimutation  of  the  parties,  or,  in  other  words,  the 
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true  construction  is  this,  that  upon  a  conveyance  td 
uses  operating  by  transmutation  of  possession,  imme- 
diately after  the  first  estate  is  executed,  the  releasees 
to  uses  are  divested  of  their  virhole  estate ;  the  estates 
limited  previously  to  the  contingent  uses  take  effect 
as  legal  estates ;  the  contingent  uses  take  effect  as 
they  arise,  by  force  of,  and  relation  to,  the  seisin  of 
the  releasees  under  the  deed ;  and  any  vested  re* 
mainders  over  take  effect  according  to  the  deed,  sub- 
ject to  open  and  let  in  the  contingent  uses.  This,  if 
established,  would  at  once  overthrow  the  fiction  of 
scintiUa  juris^  and  with  it  the  necessity  of  an  actual 
entry  to  revive  contingent  uses ;  and  would  in  every 
other  respect  place  contingent  uses  on  the  footing  of 
contingent  remainders,  which  Gawdy  thought  was  the 
real  intent  of  the  act. 

To  ascertain  whether  this  was  the  intention  pf  the 
legislature,  it  will  be  necessary  to  keep  in  view  the 
provisions  of  the  statute,  which  are — i.  That  the  cestui 
que  me  shall  be  deemed  in  the  possession  of  the  land 
for  the  like  estate  that  he  had  in  the  use  ; — ft.  That 
the  estate  of  the  feoffee,  ijc.  to  uses,  shall  be  deemed 
to  be  in  cestui  que  use ;  and,  3,  After  providing  for 
the  case  of  joint  feoffees  to  the  use  of  one  of  them, 
there  are  two  savings,  the  v  one  of  the  rights  of  all 
persons  "  other  than  those  persons  which  be  seised, 
or  hereafter  shall  be  seised  of  any  lands,  ijc.  to  any 
use,  confidence,  or  trust;"  and  the  other  of  the 
estates  of  the  feoffees  to  the  uses  in  their  own  right. 

Mr.  Fearne,  who  combats  this  doctrine  of  scintilla 
juris^  so  far  as  it  is  supposed  to  render  an  actual  entry 
necessary  to  revest  contingent  uses  divested,  argues 
from  the  words  of  the  act,  which  are,  that  where  any 
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person  is  seised  to  the  use  of  otliers,  such  other  per- 
sons  shall  be  deemed  and  adjudged  in  lawful  estate 
aod  possession,  i^c.  to  all  intents,  constructions,  and 
purposes  in  the  law,  of  and  in  such  like  estates  as 
they  had  in  the  use,  ^c.  But  perhaps  this  is  not  the 
strongest  ground  that  can  be  taken,  as  the  majority  of 
the  Judges  in  Chudleigh's  case  held  decidedly,  that 
by  force  of  these  words  contingent  uses  were  not 
executed  by  the  statute,  inasmuch  as  it  is  required 
that  there  should  be  a  person  entitled  to  the  use  be- 
fore the  statute  can  operate ;  and  they  said  it  was 
clear  that  none  can  stand  seised  to  the  use  of  him 
who  is  not,  neither  can  he  who  is  not  in  rerum  na- 
iura  hsLve  any  use.  It  is  not,  however,  necessary  for 
UBto  contend  against  this  opinion. 

liord  Chancellor  Bacon,  in  his  reading  on  the  sta- 
^  of  uses,  which  was  delivered  a  few  years  after 
the  decision  in  Chudleigh's  case,  admits  that  the  sta- 
tute did  not  intend  to  execute  contingent  uses(i} ;  but 
nevertheless  holds,  that  the  word  clearly,"  in  the 
daiise,  that  the  estate  of  the  person  seised  to  the  use 
shall  be  vested  in  the  cestui  que  tise^  seemed  properly 
and  directly  to  meet  with  the  conceit  of  scintilla  juris 
(I),  as  well  as  the  words  in  the  preamble  of  extirpat- 

(i)p.42. 

(I)  In  this  passage  the  word  conceit  is  evidently  used  in  a  sense  ojf 
conbmpi,  and  from  this  it  may  be  inferred,  that  Bacon  did  not  consider 
the  doctrine  as  decided.   He  would  never  have  treated  that  as  a  conceit 
wUch  all  iie  Judges  had  decided  to  be  the  law  of  the  land.    He  him- 
idf  was  Coansel  in  Chudleigh's  case,  and  he  had  no  reason  to  be  out 
rfflipyer^ith  the  decision,  as  his  client  the  Defendant  had  a  verdict. 
•.l^flMlrfee  •pens  his  discourse  with  a  declaration,  that  by  Chudleigh's 
i-cilli^  iltate  was  reduced  to  a  true  and  sound  exposition ;  and  that 
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ing  and  extinguishing  such  feoffments,  so  that  their 
estate  is  clearly  extinct(A:).  And,  speaking  of  the  sav- 
ings,  he  observes(/),  that  "  the  first  and  second  cases 
are  not  penned  with  an  ac  si^  but  absolute ;  that  cestui 
que  use  shall  be  adjudged  in  estate  and  possession, 
which  is  a  judgment  of  parhament,  stronger  than  any 
line,  to  bind  all  rights ;  nay,  he  observes,  the  first 
clause  hath  further  words,  namely,  in  lawful  estate 
and  possession,  which  maketh  it  stronger  than  any  in 
the  second  clause.  For  if  the  words  only  had  stood 
upon  the  second  clause,  namely,  that  the  estate  of  the 
feoffee  should  be  in  cestui  que  use^  then  perhaps  the 
gift  should  have  been  special,  and  so  the  saving  super- 
fluous :  and  this  note  is  material  in  regard  of  the  great 
question,  whether  the  feoffees  may  make  any  regress  j 
which  opinion,  I  mean  that  no  regress  is  left  unto  them, 
is  principally  to  be  argued  out  of  the  savings,  as  shall 
be  now  declared :  for  the  savings  are  two  in  number : 
the  first  saveth  all  strangers  rights,  with  an  exception 
of  the  feoffees  ;  the  second  is  a  saving  out  of  the  ex- 
ception of  the  first  saving,  namely,  of  the  feoffees,  in 
cases  where  they  claim  to  their  own  proper  use.  It 
had  been  easy  in  the  first  saving  out  of  the  statute, 
ether  than  such  persons  as  are  seised^  or  hereafter  shall 
he  seised  to  any  use^  to  have  added  to  these  words, 
executed  by  this  statute  ;  or  in  the  second  saving  to 
have  added  unto  the  words,  claiming  to  their  proper 
use^  these  words,  or  to  the  use  of  any  other^  not  exe- 

W  p.  4r.  (/)  p.  50. 

he  was  induced  to  consider  the  statute  with  a  view  to  correct  the  many 
doubts  and  perplexed  questions  which  had  since  arisen,  as,  he  observes, 
it  cometh  to  pass  always  upon  the  first  reforming  of  inveterate  errors* 
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mded  by  this  statute:  but  the  regress  of  the  feoffee  is 
shut  out  between  the  two  savings  ;  for  it  is  the  right 
of  a  pereon  claimiDg  to  an  use,  and  not  unto  his 
own  proper  use;  but  it  is  to  be  added,  that  the  first 
saving  is  not  to  be  understood  as  the  letter  implieth, 
that  feoflees  to  use  shall  be  barred  of  their  regress, 
in  case  that  it  be  of  another  feoffment  than  that 
whereupon  the  statute  hath  wrought,  but  upon  the 
same  feoffment ;  as,  if  the  feoffee  to  an  use  before 
the  statute  had  been  disseised,  and  the  disseisor  had 
made  a  feoffment  in  fee  to  /.  D.  his  use,  and  then 
the  statute  came:  this  executeth  the  use  of  the  se- 
cond feoffment ;  but  the  first  feoffees  may  make  a 
regress,  and  they  yet  claim  to  an  use,  but  not  by  that 
feoffment  upon  which  the  statute  hath  wrought." 

It  is  clear,  therefore,  that  Lord  Chancellor  Bacon, 
who  has  written  so  profoundly  on  uses,  thought,  that 
althoagh  contingent  uses  were  not  executed  by  the 
statute^  yet  there  was  no  scintUla  in  the  releasees, 
and  they  could  not  enter. 

Let  us  suppose  a  feoffment  before  the  statute  to  A 
iiid  his  heirs,  to  the  use  of  B  for  life,  remainder  to 
his  first  and  other  unborn  sons  in  tail,  remainder  to 
C  in  fee.  Now  here  Jl  retained  the  entire  fee  simple^ 
and  executed  the  uses  as  they  arose  ;  if  we  put  the 
case  afier  the  statute,  we  should  at  first,  perhaps,  be 
iiM£n^  to  hold,  as  many  of  the  Judges  did,  1st.  That 
the  estate  for  life  was  absolutely  vested  in  B;  and, 
Sdlj,  That  a  sufficient  estate  remained  in  A  to  serve 
tfie  contingent  uses,  which  would  have  superseded 
p»  necessity  of  limitations  to  preserve  contingent 
;  but  then  C's  remainder  is  a  serious  obstacle  to 
toutruGtion,  because  that  is  vested  in  him  by 
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force  of  the  statute ;  and  it  would  be  difficult  for  A 
to  retain  a  sufficient  estate  consistently  with  the  vest- 
ed  remainder  in  C;  besides,  the  words  of  the  statute 
were  satisfied  by  the  possession  vested  in  B  for  life, 
remainder  to  C  in  fee,  and  those  estates  exhausted 
the  entire  seisin  of  the  feoffee. 

But  as  on  the  one  hand  the  legislature  never  in- 
tended 'to  destroy  contingent  uses,  and  on  the  other, 
the  Judges  determined  that  an  estate  in  contingency 
was  no  estate  till  the  contingency  happened,  it  was 
necessary  to  support  them  by  holding  that  the  estates 
would  open  so  as  to  let  them  in  as  they  came  in 
esse.  Where,  however,  is  the  necessity  for  any  scin- 
tilla  juris  in  the  feoffees  ?  As  we  are  compelled  to 
hold  that  the  estate  is  executed  in*  the  remainder, 
man,  so  as  to  exhaust  the  seisin  of  the  feoffees  until 
the  raising  of  the  use,  what  is  there  in  the  act  which 
should  enforce  us  to  say  that  the  estates  shall  not 
open,  and  at  once  let  in  the  contingent  uses  as  they 
come  in  essef  The  intention  of  the  act  was  to  divest 
the  feoffee  of  every  thing :  he  was  seised  to  the  use 
of  the  unborn  cestui  que  use,  and  when  they  come 
in  esse  the  words  of  the  statute  are  satisfied:  the 
common  law  is,  in  a  great  measure,  restored,  which, 
it  is  on  all  hands  agreed  was  tiie  intehtion  of  the 
act ;  ahd  a  fiction  is  got  rid  of,  to  the  miscliievous 
consequences  of  which  we  never  advert ;  for  no  in- 
quiry is  ever  made  to  meet  the  difficulties  which 
arise  from  this  doctrine.  No  one,  for  instance,  -tak- 
ing  an  estate  under  the  execution  of  a  power,  thinks 
of  asking  whether  the  releasee  to  uses  has  died  with- 
out an  heir.  It  behoves  lis,  therefore,  not  on  slight 
grounds  to  sanction  that  which  would  introduce  sucb 
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serious  consequences,  and  to  the  effect  of  which  we 
never  practically  attend(m). 

No  case  ever  occurred  in  practice  in  which  the 
point  fsdrly  arose.  It  is  indeed  said(ii),  that  the  de- 
struction of  this  scintilla  juris  occasioned  one  of  the 
objections  to  the  title  in  Wheate  v.  Hall(o).  But  this 
obfection  was  certainly  not  put  on  the  right  ground, 
for  the  releasee  to  the  uses,  whose  conveyance  is  sup- 
posed to  have  destroyed  the  scintilla  juris  was  also 
donee  of  the  pawer^  and  trustee  to  preserve  the  con- 
tingent uses.  The  real  question  therefore  was,  whe- 
ther his  conveyance  did  not  release  or  extinguish  the 
power^  and  not  whether  it  destroyed  the  supposed 
scintilla. 

(in)  See  n.  f  10)  to  6ilb.on  Uses,    (n)  Sand,  on  Uses,  vol.  1,  p.  164. 
p.  296.  (0)  17  Ves.  Jun.  80. 


Section  IV. 

OF  THE  SEVERAL  KI>'DS  OK  POWERS  DERIVING  TIIKIR  EFFECT  FROM  THE 
STAtUTE  OF  USES. 

Haytog  thus  attempted  to  explain  the  nature  of 
powers  deriving  their  effect  from  the  statute  of  uses, 
it  remains  only,  in  this  chapter,  1st,  To  class  the  seve- 
ral kinds  of  powers  upon  wliich  the  statute  at  this  day 
operates,  and  lastly,  to  show  in  what  manner  they 
nttf  be  suspended,  extinguished,  or  merged. 

Vowers  are  either  given  to  a  person  who  has  an  es- 
tate  finuted  to  him  by  the  deed  creating  the  power, 
or  who  had  an  estate  in  the  land  at  the  time  of  the 
ezecobon  of  the  deed ;  or  to  a  stranger  to  whom  no 
Mate  is  given^  but  the  power  is  to  be  exercised  for 
iil  Vwn  b^deiit,  or  to  t  taiere  stranger  to  whom  no  es« 
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tate  IS  given,  and  the  power  is  for  the  benefit  of  others. 
The  two  first  may  be  distinguished  into  two  kinds, 
ist,  Appendant  or  appurtenant ;  sd,  Collateral,  or  in 
gross.  The  third,  it  should  seem,  is  a  power  in  gross. 
The  latter  are  termed  powers  simply  collateraL(i) 

1.  1.  Powers  appendant  or  appurtenant  are  so  term- 
ed because  they  strictly  depend  upon  the  estate  li- 
mited to  the  person  to  whom  they  are  given.  Thus, 
when  an  estate  for  life  is  limited  to  a  man,  with  a 
power  to  grant  leases  in  possession,  a  lease  granted 
under  the  power  may  operate  wholly  out  of  the  life- 
estate  of  the  party  executing  it,  and  must^  in  every 
case,  have  its  operation  out  of  his  estate  during  his 
life.  And  this,  as  well  as  every  other  power  which 
enables  the  party  to  create  an  estate  which  will  at- 
tach  on  an  interest  actually  vested  in  himself,  is  a 
power  appendant  or  appurtenant. 

».  Powers  collateral,  or  in  gross,  are  powers  ^ven 
to  a  person  who  had  an  interest  in  the  estate  at  the 
execution  of  the  deed  creating  the  power,  or  to  whom 
an  estate  is  given  by  the  deed,  but  which  enable  him 
to  create  such  estates  only  as  will  not  attach  on  the 
interest  limited  to  him.  Of  necessity,  therefore,  where 
a  man  seised  ii^  fee  settles  his  estate  on  others,  re- 
serving to  himself  only  a  particular  power,  the  power 
is  collateral,  or  in  gross.  A  power  to  a  tenant  for 
life,  to  appoint  the  estate  after  his  death  amongst  his 
children(a),  a  power  to  jointure  a  wife  after  his  death, 
a  power  to  raise  a  term  of  years  to  commence  from 
his  death,  for  securing  younger  childrens  portions, 
are  all  powers  collateral,  or  in  gross  j  the  estates  to 

(a)  Vide  vtfra. 

(1)  [See  Bergen  ei  oIy.  Bennett,  I  Games'  Ca.  !§•  Jackson  v.  JDaven 
jiorr,  18  Johns.  Rep.  300  «ejr.] 
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be  created  by  them  cannot  in  any  event  affect  the  life- 
estate  of  the  donee,  and  are,  therefore,  correctly 
termed  collateral,  or  in  gross  ;  nevertheless  they  are 
considered  as  emoluments  annexed  in  privity  to  his 
estate,  or  as  a  part  of  his  old  dominion :  and  it  even 
seems  that  a  power  to  a  perfect  stranger  who  has  no 
estate  Umited  to  him,  to  charge  the  es^Xt  for  his  own 
benefit^  would  be  deemed  a  power  in  grqss(d). 

A  power  may,  with  reference  to  the  different  estates 
in  the  land  over  which  it  rides,  have  dilSerent  as« 
pects ;  it  may,  in  regard  to  one,  be  a  power  append- 
ant ;  in  respect  to  the  other,  a  power  in  gross.  ITius, 
where  an  estate  is  settled  to  A,  for  life,  remainder  to  fl, 
in  tail,  remainder  to  in  fee,  and  A  has  a  power  to 
jointure  bis  wife  after  his  death,  this  power  is  collate- 
ral, or  in  gross,  as  to  the  estate  for  life,  but  appendant 
or  appurtenant  as  to  the  remainder  in  fee.  It  may 
affect  the  latter,  but  can  never  attach  on  the  former. 

11.  A  power  simply  collateral  is  defined  by  Sir 
Matthew  Hale  to  be  a  power  given  to  a  party  who  has 
not,  nor  ever  had,  any  estate  in  the  land.  As,  where 
wich  power  is  given  to  a  stranger(c).  This  definition, 
however,  is  not  correct.  It  is  certainly  clear,  that  if  a 
man  seised  in  fee  reserve  a  power  of  revocation  to 
himself,  such  power  is  a  power  in  gross,  and  part  of 
his  old  dominion ;  but  although  he  might  formerly 
have  been  owner  of  the  estate,  the  power  will  be 
WRjUy  collateral,  unless  his  interest  existed  at  the 
time  of  tbe  execution  of  the  deed,  so  that  by  the  re- 
TOCsfioD  be  would  acquire  an  estate.  Again,  it  should 
liceili  fliat  a  power  to  a  perfect  stranger  to  charge  the 
iwtitt  for  his  own  benefit  would  not  be  deemed  a 
J0lfi9fW/amply  collateral.  A  power  of  this  nature  may 

(ly  1st  flee  Hutchinson  v.  Hammond,  infra,  [p.  50.]   (c)  Hard.  415. 
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therefore  be  thus  defined :  A  power  to  a  person  not 
having  any  interest  in  the  land,  and  to  whom  no  estate 
is  given,  to  dispose  of,  or  charge  the  estate  in  favour 
of  some  other  person.  We  have  seen,  that  before 
the  statute  of  uses  cestui  que  use  might  direct  his  trus- 
tees  to  convey  as  a  stranger  should  appoint.  When 
the  statute  came,  it  of  course  operated  on  the  decla- 
ration, or  direction  made  by  the  stranger ;  and  this 
was  termed  a  power  simply  collateral.  Perhaps  the 
best  instance  that  can  be  given  of  it,  is  a  power  to  a 
stranger  to  revoke  a  setdement,  and  appoint  new  uses 
to  other  persons  designated  in  the  deed.  The  usual 
example  given  of  this  power  is  a  power  from  cestui 
que  use  before  the  statute  to  his  feoffees  to  sell  the 
estate,  but  this  does  not  give  an  accurate  idea  of  such 
a  power  since  the  statute.  This  example  is  taken 
from  a  case  heard  in  the  reign  of  Henry  the  Seventh, 
when  land,  unless  by  force  of  a  custom,  could  not 
be  devised  except  by  way  of  use.  The  Judges,  there- 
fore,  considered  the  will  as  affecting  only  the  equita- 
ble  right  which  they  thought  might  be  disposed  of  by 
the  feoffees,  even  after  they  had  departed  with  the 
legal  estate.  Since  the  statute,  such  a  power  would 
be  a  simple  declaration  of  trust  upon  which  the  sta- 
tute would  not  operate,  and  for  a  breach  of  which 
equity  only  could  relieve. 

This  classification  of  powers  is  important  only  with 
reference  to  the  ability  of  the  donee  to  suspend,  extin- 
guish, or  merge  the  power.  And  although  a  scienti- 
fic arrangement  of  the  work  would  appear  to  require 
that  this  subject  should  be  considered  at  the  close  of 
the  volume,  yet  we  shall  find,  on  a  closer  examina- 
tion, that  we  could  not  well  proceed  till  this  learning 
was  discussed. 
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Section  V. 


or  TH£  MODES  BT  WHICH  POWERS  MAT  BE  SUSPENDED,  EXTINGUISHED, 

AND  MERGED. 

We  roust,  therefore,  now  consider  the  various  modes 
by  which  powers  roay  be  suspended,  extinguished, 
and  merged.   And,  first,  we  roay  quickly  dispose  of 
powers  nmply  collateral,  for  the  donee  thereof  can- 
not  by  any  act  whatever  suspend  or  extinguish  his 
power(a)(I).  Thus,  it  was  resolved  in  Digges's  case, 
that  he  who  hath  a  power  to  revoke  estates,  and  has 
no  estate  hiroself  in  the  land,  cannot  by  fine,  feofi- 
ment,  or  release,  extinguish  this  power,  because  it  is 
but  an  authority,  and  no  interest,  as,  if  2i  devise  be,  that 
a  man  shall  sell  certain  land,  and  the  person  autho- 
rized levies  a  fine,  or  executes  a  feoffment,  or  re- 
leases all  his  right,  yet  he  may  afterwards  sell  the 
^BBdib).   And  the  law  is  the  same  as  to  powers  cre- 
ated by  way  of  use.  Nor  can  such  powers  be  barred  or 
extinguished  by  the  act  of  any  other  person.  There- 
fore,  where  a  stranger  had  a  power  to  raise  a  term  of 
years  for  securing  a  sum  of  money,  although,  the  free^ 
holder  levied  a  fine,  and  five  years  passed  without 
any  dairo,  Lord  Hardwicke  held  that  the  power  was 


(9)  15  B.  7.  fol.  11.  b. ;  1  Rep.  {b)  Mo. ;  and  see  acc.  Co.  Litt. 
i  ni,  174  ;  Mo.  605.  a.  265  b. 


•  a  case  always  referred  to  on  this  subject   As  every  one 
jear-books  at  hand,  a  literal  translation  of  the  case  is  iit*^ 
ia  tte  Appendix,  No.  I. 
If 
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Still  subsisting,  and  might  accordingly  be  exerc)sed(c). 
In  the  case  of  Hutcheson  v.  Hammond((/),  where  a 
testatrix  gave  a  fund  to  for  life^  and  after  his  de- 
cease to  his  daughter,  and  willed,  that  if  she  should 
marry  without  her  father's  consent,  then  he  should 
have  a  power  to  appoint  the  fund  to  whom  he  pleased; 
it  was  not  necessary  to  decide  the  point ;  but  Mr. 
Justice  Buller  ssdd,  that  he  was  clear  the  power  could 
not  be  released,  for  which  he  cited  Co.  litt.  »66  b ; 
Brownlow,  210.  The  first  reference  is  to  the  case 
before  mentioned,  of  a  power  to  executors  to  sell, 
and  I  havQ  not  been  able  to  find  any  thing  in  Browa* 
low  on  this  question.  But  it  should  seem  that  the 
learned  Judge's  opinion  cannot  be  supported ;  for  as 
the  power  was  for  the  father's  own  benefit,  it  ough^ 
perhaps,  to  have  been  deemed  a  power  in  gross,  which 
therefore,  as  we  shall  hereafter  see,  he  might  re- 
lease ;  and  although  the  power  was  merely  equitable, 
yet  in  these  cases  equity  must  follow  the  law. 

As  to  powers  annexed  to  the  land,  we  may  consider, 
secondly.  What  acts  will  suspend  these  powers ;  third- 
ly, What  acts  will  destroy  powers  appendant,  but  not 
powers  in  gross ;  and  so,  fourthly,  e  converse;  fifthly, 
we  may  treat  of  the  cases  common  to  both  these 
powers  ;  and,  lastly,  we  may  consider  in  what  cases 
these  powers  are  merged. 

11.  Secondly,  then.  As  to  the  suspension  of  powers 
appendant,  and  in  gross.  WUh  respect  to  the  former ; 

If  a  tenant  for  life,  with  a  power  of  revocation,  grant 
a  lease,  rent-charge,  ^c.  to  take  effect  out  of  his  interest, 


(c)  Willis  V.  Shorral,  1  Atk.  474.      (rf)  3  Bro.  C.  C.  128. 
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natural  equity  requires  that  he  should  not  be  permit- 
ted to  defeat  this  interest(^). 

In  Snape  v.  Turton,  a  tenant  for  life,  with  genera) 
power  of  revocation,  first  made  a  lease  for  a  month, 
and  then,  reciting  his  power,  granted  the  reversion  to 
another  in  fee,  to  whom  the  lessee  attorned.  And  it 
was  determined  that  the  lease  for  a  year  suspended 
the  power^  but  only  as  to  the  lease,  and  should  be 
good  for  the  reversion  in  fee  in  presenti.  The  deci- 
sion,  however,  was,  that  the  lease  and  release  was 
one  assurance,  and  a  good  revocation(X).  In  a  later 
case(jr),  Snape  v.  Turton  was  cited  as  an  authority, 
tiiat  a  lease  for  years  suspends  the  power  of  revoca- 
tion during  the  terni^  but,  it  is  added,  that  none  would 
venture  on  this. 

In  a  case  in  Moor(A),  a  man  covenanted  to  stand 
seised  to  the  use  of  himself  for  life,  with  remainders 
over,  with  a  general  power  of  revocation.  He  then 
made  a  lease  for  years  to  a  stranger,  and  afterwards, 
during  the  term,  he  revoked.  The  question  was, 
whether  he  could  revoke,  or  whether  he  had  sus- 
peoded  his  power  of  revocation  by  his  lease  during 
Ae  term.  Coke,  Chief  Justice,  held  that  he  might 
revoke  all  except  the  term  ;  and  that  if  one  make  a 
eoDveyance,  with  power  to  make  leases,  and  with 
power  of  revocation,  if  he  make  a  lease,  he  may  re- 
voke  for  the  residue.  But  the  doubt  here  was,  where 
lie  Ind  not  power  to  make  leases,  and  yet  made  a 
lease.  And  at  last  the  court  were  divided  in  opinion. 

(«)  EinL  415,  Attorney-Gene-  {g)  Lord  Mordaunt  v.  the  Earl 

ttf  «b  flndTU,  Bunb.  9S ;  Good-  of  Peterborough,  3  Keb.  305. 

«.  fiUar,  DoQgl.  477.  (A)  Yelland  v.  Ficlis,  788,  S.  C. 

0)Cto.  Car.  472;  1  Jo.  392;  nom.  Yeoland  v.  Fettis,  1  Ro. 

tli,  Aftr.  865,  pL  2.  1  Cha.  Bep.  Abr.  (K)  pi.  3. 
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According  to  Roll,  they  agreed  that  he  could  not  re- 
voke during  the  lease,  and  it  was  doubted,  whether 
he  could  revoke  even  after  the  lease. 

In  a  prior  case(i)  there  is  an  admirable  argument 
against  the  suspension  of  the  power.  It  was  argued 
by  analogy  to  the  case  of  a  lease  by  one  joint-tenant, 
whicH  will  not  ijnpede  the  jus  accrescendi,  to  a  lease 
by  tenant  for  life,  who  might  still  surrender,  and  to 
the  case  of  a  lessee  for  life,  with  a  condition  to  have 
a  fee,  where  a  lease  for  years  would  not  suspend  the 
power  to  increase  the  estate  by  the  condition.  It  was 
aHowed  that  the  lease  ought  not  to  be  defeated  ;  but 
it  was  insisted  that  the  doctrine  of  absolute  suspension 
would  be  highly  mischievous,  when  all  men  of  landed 
property  having  made  leases  would  be  disabled  to 
revoke,  or  to  make  jointures,  or  advance  their  issue 
with  the  rents  and  reversions. 

At  this  day^  it  is  quite  clear  that  a  lease  for  years 
granted  out  of  the  interest  of  the  donee  of  the  power 
cannot  be  defeated  by  a  subsequent  exercise  of  the 
power,  for  the  power  is,  quoad  that^  suspended.  The 
question  then  is,  what  is  the  operation  of  a  suspension? 
Does  it  merely  postpone  the  estates  created  by  the 
power,  or  docs  it,  according  to  the  above  opinion  in 
Roll,  actually  suspend  the  very  right  of  executing  the 
power  ?  It  seems  clear  that  it  only  postpones  the 
vesting  in  possession  of  the  estates,  and  that  a  power 
may  be  exercised  although  it  be  suspended.  This 
seems  to  have  been  taken  for  granted  in  the  case  of 
Goodright  v.  Cator(A:),  where  tenant  for  life,  with  a 
general  power  of  revocation,  first  granted  a  lease  out 
of  his  interest,  and  then  revoked  during  the  term. 

{%)  Anon   Mo.  612;  and  see      (i)  DoiigL4r7. 
Bidlock  V.  Thorn/^  Mo.  615. 
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And  it  was  determined,  that  the  power  was  well  exe- 
cuted, sutagect  to  the  lease.    And  the  word  suspen- 
sion" seems  to  have  been  used  in  the  same  sense  in 
Snape  v.  Turton.    This  also  was  the  opinion  of  my 
Lord  Chief  Justice  Coke.  Indeed,  the  point  has  been 
90  long  considered  as  settled  in  practice  that  it  would 
DOW  be  too  late  to  subvert  it,  were  it  even  contrary  to 
law,  for  commums  error  facit  jus.   But  if  we  recur 
to  first  principles  we  shall  not  hesitate  to  pronounce 
the  point  free  from  doubt.    Consider  the  case  before 
the  statute  of  uses:  A,  legal  tenant  for  life,  and  equi- 
table tenant  in  fee  in  remainder,  first  grants  a  legal 
lease  to  J9,  and  then,  during  the  term^  conveys  his 
Me  interest,  and  directs  his  trustee  to  convey  the  in- 
heritance to  C.   Of  the  legality  of  this  no  doubt  can 
be  entertained.   The  case  stands  thus  since  the  sta- 
tute: the  legal  tenant  for  life  and  donee  of  the  power ^ 
which  comes  in  place  of  the  equitable  fee  before  the 
statute,  first  grants  a  lease  to     and  then  appoints  to 
Cin  fee.  It  is  very  right  to  hold  that  he  shall  not  de- 
feat  bis  own  grant ;  but  what  is  there,  subject  to  that, 
to  prevent  the  immediate  operation  of  the  statute  of 
uses,  when  before  the  act  the  trustee  would  be  clearly 
seised  to  the  use  of  the  appointee  from  the  very  ex- 
ecution of  the  deed,  and  the  statute  expressly  extends 
to  remainders.   On  the  one  hand,  this  doctrine  can- 
Bot  be  productive  of  any  inconvenience,  whereas  a 
contrary  determination  might,  in  some  cases,  actually 
opente  as  an  extinguishment  of  the  power. 
^  A  to  powers  in  gross^  they  are  independent  of  the 
^  Mlaie  of  the  donee,  and  would  not  therefore  be  sus- 

IftmM  by  the  grant  of  a  lease.  In  Edwards  v.  Slater(e), 
t  'A 

I  *  <e)  Hard.  410. 
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it  was  holden,  ibat  where  a  tenant  for  life  committed 
a  forfeiture  by  accepttng  a  feoffment,  and  then  exer- 
cised a  power  in  gross,  and  afterwards  a  remainder- 
man entered  and  reduced  the  estates,  the  power  was 
well  executed,  as  the  donee  had  a  right  to  make  it. 
And  on  the  same  principle  it  was  said,  that  if  the  te- 
nant for  life  had  been  disseised,  and  then  had  exer- 
cised his  power,  and  had  entered,  this  would  have 
reduced  the  right  to  an  actual  estate. 

These  observations  do  not  apply  to  leases  granted 
under  the  same,  or  any  other  power,  nor  to  leases 
for  life,  or  a  total  disposition  of  the  estate  for  life. 
The  former  will  be  a  subject  of  future  inquiry ;  and 
the  latter  we  are  now  to  consider  in  treating  thirdly 
of  the  extinguishment  of  powers  appendant. 

III.  We  have  seen  that  a  charge  on  the  estate  to 
which  the  power  is  appendant  suspends  the  power 
during  the  interest  granted ;  it  follows,  therefore,  on 
the  same  principle,  that  a  total  alienation  of  the 
estate  must  operate  as  an  extinguishment  of  the  pow- 
er.  Thus,  if  tenant  for  life,  with  a  power  to  grant 
leases  in  possession,  convey  away  his  life-estate,  the 
power  is  gone ;  it  is  no  longer  possible  for  the  donee 
to  execute  it,  inasmuch  as  it  would  be  derogatory  to 
his  own  grant(^).  Where  a  tenant  for  life  intends 
to  mortgage  or  sell  his  estate,  and  it  is  wished 
to  preserve  his  powers,  the  estate  is  only  demised 
for  a  long  term,  depending  on  the  life  of  the  te- 
nant for  life,  who  is  made  to  covenant  with  the  mort- 
gagee,  or  purchaser,  to  exercise  the  powers  as  he 

(m)  See  DoiigL  293.  And  see  ed  for  the  letter  P.  See  the  cut. 
Cooke  V.  BromehiU,  Noy,  66.  Note,  This  seems  to  huve  misled  Sir  Mat- 
the  letter  L^pearBtobemispri&t-  thew  Hale ;  see  Hard.  413. 
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dudl  direct.    So  where  he  joins  in  a  recoveiy  the  uni- 
vcfsal  practice  is  to  convey  only  during  the  joint  lives 
of  himself  and  the  tenant  to  the  precipe.    And  it  is 
also  customary  in  these  cases,  to  insert  an  express  de. 
daration  that  the  demise  or  conveyance  shall  not 
affect,  but,  on  the  contrary,  be  subservient  to,  the 
powers.   These  precautions  apply  to  powers  in  gross 
as  well  as  to  powers  appendant,  because  the  object  is 
to  leave  a  reversion  in  the  tenant  for  life(n) ;  and  as 
fte  grairtee  takes  &e  estate  sutject  to  the  power,  no 
fraud  is  committed  on  him,  and  the  power,  therefore, 
may,  it  should  seem,  be  executed  in  the  same  manner 
as  if  the  donee  had  not  parted  with  any  portion  of 
his  estate.   Sometimes  upon  a  recovery  the  estate  is 
conveyed  for  the  joint  lives  of  the  tenant  to  the  pre- 
dpe  and  the  tenant  for  life ;  and  a  clause  is  inserted 
bit  making  void  the  conveyance,  in  case  a  very  large 
sum  is  not  paid  within  a  given  time  to  the  tenant  for 
life :  the  money  of  course  is  not  paid,  and  then  the 
tenant  for  life  is  in  of  his  old  estate  to  which  the 
powers  are  annexed ;  nor  does  this  mode  affect  the 
validity  of  the  recovery,  it  being  sufficient  that  the 
tenant  to  the  precipe  had  the  freehold  at  the  time  of 
suffering  the  recovery. 

In  the  case  of  Roper  v.  Halifax(o)  there  was  a  set- 
tlement,  with  a  power  of  sale  in  the  trustees,  with  the 
ooosent  of  the  tenant  for  life,  A  recovery  was  suf- 
fered, in  which  the  tenant  in  tail  only  was  vouched, 
wludi  was  to  enure,  to  confirm  the  estates  previous 
to  the  estate  tail,  and  the  powers  annexed  to  them,  and 
nl^jiect  thereto,  to  the  joint  appointment  of  the  father, 
I..  .  . 

.  (r)  Vide of  an  argument  is  added  to  the  case 
'  (•)  G.  B.  T.  &  M.  Terms  I8I6.  in  the  Appendix,  in  fayour  of  the 
HiL  Afpeiidfx,  No.  2.  The  sketch    destruction  of  tjie  ppwer- 
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tenant  for  life,  and  son,  tenant  in  tail  under  the  set* 
tleinent.  The  deed  making  the  tenant  to  the  precipe 
contained  the  100,000/.  clause,  as  it  is  called ;  and  the 
estate  was  vested  in  the  tenant  to  the  precipe  for  the 
joint  lives  of  him  and  the  tenant  for  life  only.  The 
father  and  son  made  a  joint  appointment  (subject  to 
the  aforessdd  estates  and  powers),  to  new  uses ;  and 
the  trustees,  and  the  father  and  son,  conveyed  (subject 
as  aforessdd)  to  new  uses,  recapitulating  the  old  ones 
previously  to  the  estate-tail,  and  new  powers  of  sale, 
i^c.  were  given.  It  was  held,  that  the  power  of  sale 
under  the  original  settlement  was  not  destroyed  by 

*  the  recovery  or  by  the  new  settlement. 

Lord  Mansfield  held,  that  where  the  conveyance  by 
the  tenant  for  life  was  only  by  way  of  mortgage,  the 
power  was  not  destroyed,  as  it  would  be  contrary  to 
the  intention  of  all  the  parties  to  hold  that  the  power 
was  extinguished(jp).  But  in  the  case  of  Vincent  v. 
Enny8((|f),  it  was  held  by  Lord  Chancellor  King,  that 
a  power  to  a  tenant  for  life  to  grant  leases  was  de- 
stroyed by  a  mortgage  made  by  him,  and  a  tenant  for 
life  in  remainder  under  the  same  settlement ;  and  the 
same  point  was  decided  the  same  way  a  few  days  be- 
fore(r).  And  the  case  before  Lord  Mansfield  was 
certainly  decided  in  opposition  to  the  general  send- 
ments  of  the  Profession,  and  appears  to  have  been 
grounded  on  this  opinion,  that  a  mortgage  was,  even 
at  law^  a  mere  security  for  the  debt,  and  not  an  ac- 
tual  conveyance.  Thus,  shortly  afterwards,  he  held, 
that  a  mortgagee  to  whom  a  term  had  been  assigned 

•  could  not  be  sued  as  assignee  of  all  the  interest  of 
the  moilgagor  before  he  took  possession(^).   But  in 

(p)  Ren  V.  Bulkeley,  Dougl.  292.      (r)  Corker  v.  Ennys,  ib. 

{q)  3  Yin.  Abr.  43g,  pL  10.  {a)  Eaton  v.  Jaques,  Dongl.  445. 
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Stone  Evan(05  before  Lord  Kenyon,  his  lordship  ex- 
pressly  declared,  that  he  could  not  subscribe  to  the  doc- 
trine laid  down  in  Eaton  v.  Jaques,  and  would  over- 
rule it  without  hesitation(i/),  and  it  has  since  been  over- 
raled(Tc;).  The  cases  of  Ren  v.  Bulkeley,  and  Eaton 
V.  Jaques,  depend  so  strictly  on  the  same  principle 
that  it  is  impossible  to  ever-rule  one  without  shaking 
the  other.  We  may  therefore  consider  it  clear,  that  a 
conveyance  of  the  whole  life-estate,  although  by  way 
of  mortgage,  would  now  be  deemed  an  extinguish- 
ment of  a  power  appendant  or  appurtenant(2:). 

The  doctrine  of  the  extinguishment  of  powers  has, 
in  some  cases,  been  carried  to  a  great  length  in  prac- 
tice. In  a  recent  case  A  was  tenant  for  life,  under  a 
settlement,  with  remainders  over,  in  which  there  was 
a  power  of  sale  and  exchange  to  be  exercised  with  her 
consent,  and  the  usual  power  of  appointing  new  trus- 
tees with  her  consent.  On  her  second  marriage  she 
conveyed  all  her  estates,  by  lease  and  release,  to  trus- 
tees and  their  heirs,  to  the  use  of  trustees  for  500 
years,  upon  certain  trusts,  remainder  to  such  uses  as 
she  should  by  deed  or  will  appoint,  and  in  default  of 
appointment  to  the  use  of  trustees  in  fee,  for  her  se- 
parate use.  New  trustees  were  appointed  under  the 
power,  and  the  usual  deeds  executed.  It  was  objected, 
;  by  a  purchaser,  that  A's  power  to  consent  to  a  sale 
was  suspended  or  extinguished  by  her  conveyance  on 
her  aecond  marriage.   In  answer  to  this  objection  it 

(i)  WoodfidPs  L.  and  T.  113;      (te^)  Copeland  v.  Stephens,  1 
ilM  M  Merch.  14,  n.  b.  Barnw.  &  Aid.  593. 

Aad  Me  Mayor,  &c.  of  Car*      {x)  Long  v.  Rankin,  which  now 
9fk  tu  Mumt,  8  East,  487.  stands  for  judgment  in  Dom.  Proc 

inyoWes  tids  point 
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was  urged,  that  if  the  case  were  considered  as  it 
would  have  stood  before  the  statute  of  uses,  the  fee 
would  be  in  the  trustees,  in  trust  for  ^,  for  life,  with 
remainders  over,  with  a  power  to  sell  with  her  consent. 
Now  a  mere  conveyance  not  operating  by  wrong,  of 
her  life-estate  to  other  trustees,  in  trust  for  herself, 
could  not  possibly  disturb  her  power ;  it  would  in  no 
manner  affect  the  interest  to  be  defeated  by  the  exer- 
cise  of  the  power.    Why  should  not  the  trustee  con- 
vey according  to  his  trust,  by  her  direction,  as  well 
after  as  before  the  execution  of  such  a  conveyance  ? 
The  only  instance  in  which  a  power  like  the  present 
could  be  affected  before  the  statute,  by  a  simply  con- 
veyance of  the  interest,  was  where  the  rights  of  third 
persons  were  let  in  upon  the  estate.   If  the  tenant  for 
life  sold  the  estate  to  a  stranger,  and  an  intentioii 
should  be  collected  that  he  was  to  retain  the  estate 
discharged  from  the  power,  that  would  affect  the  con- 
science of  the  trustee,  and  be  a  bar  to  his  selling,  al- 
though with  the  consent  required  by  the  settlement 
The  case,  it  was  said,  in  no  respect  differed  since  the 
statute.    It  would  not  be  contended  that  the  mere 
transfer  of  the  life-estate  defeated  the  power  in  the 
trustees,  unless  by  preventing  A  from  consenting  to 
an  exercise  of  the  power.   There  was  not  any  rule 
of  law  which  prevented  A  from  consenting.  Her 
consent  would  not  affect  third  persons,  but  still,  mer^ 
ly  so  far  as  related  to  her  interest,  act  upon  her  life* 
estate  under  the  original  settlement.    It  was  consi- 
dered, therefore,  that  by  removing  the  term  of  600 
years  out  of  the  way  the  power  might  be  exercised 
with  effect.    But  in  order  to  obviate  all  difficulty,  it 
was  recommended  that  A  should  appoint  the  estate 
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to  berself  for  life.  She  would  then  be  in  of  her  old 
use,  and  might  well  execute  her  power.  It  would  be 
the  mere  case  of  a  conveyance  of  the  life-estate,  by 
an  innocent  conveyance,  to  a  releasee,  to  the  use  of 
herself  for  life.  The  use  she  would  take  under  the 
conveyance  would  in  no  respect  be  different  from  the 
use  which  was  before  vested  in  her.  If  no  use  had 
been  declared,  the  old  use  would  have  resulted  to  her, 
and  the  express  limitation  of  the  use  would  not  ren- 
der it  a  new  one. 

The  purchaser,  however,  chose  to  be  himself  at 
ftie  expense  of  an  act  of  parliament,  by  which — after 
reciting  that  doubts  had  arisen,  whether,  upon  the  ex- 
ecution of  the  setdement  on  the  second  marriage,  ^'s 
powers  of  consenting  to  a  sale,  and  to  the  appoint- 
ment of  new  trustees,  did  not  become  suspended  or 
extiBgidshed ;  and  in  case  such  powers  were  only  sus- 
pended, whether,  upon  the  execution  of  the  deeds 
appointing  new  trustees,  the  same  did  not  become 
absolutely  extinguished — ^the  powers  were  confirmed. 
Tibe  ofgections  were  not  considered  of  much  weight, 
ilthou^  the  act  was  suffered  to  pass.   It  would  cer- 
tainly be  desirable  in  such  cases  to  compel  the  par- 
ties to  first  try  the  point  at  law,  for  such  acts  of  par- 
hment,  although  passed  merely  to  obviate  doubts 
wliidi  may  not  be  well  founded,  are,  in  time,  quoted 
as  precedents,  and  relied  upon  as  showing  the  opinion 
of  tile  Judges  of  the  House(2:). 

Where  an  estate  is  limited  to  such  uses  as  A  shall 
i|ipoail,  and  in  default  of  and  until  appointment  to 
i  Ml  in  ibe,  the  power  is  clearly  appendant ;  and  by 
|t^fHney«nce  of  his  interest  would  be  destroyed.  This 
lyAit  is  very  important,  as  the  limitation  is  similar  in 

I  (x)  Vidc|>o»/.[n.] 
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effect  to  the  usual  limitation  to  bar  dower,  of  which 
we  shall  hereafter  have  occasion  to  speak.  In  Penn  v. 
Peacock(y),  an  estate  was  conveyed  to  a  trustee  in 
fee,  in  trust,  to  pay  the  rents  to  the  separate  use  of 
a  woman  for  life,  and,  after  her  decease,  in  trust,  for 
such  uses  as  she  should  by  will  appoint,  and  for  want 
of  appointment  to  her  own  right  heirs.  She  joined 
with  her  husband  in  conveying  the  estate  by  demise, 
with  a  fine,  to  a  mortgagee.  And  it  was  insisted  for 
her,  that  she  had  but  a  mere  naked  power  without 
any  interest,  and  could  not  be  barred  by  the  fine. 
Lord  Talboti  however,  held  that  it  was  a  power  cou- 
pled with  an  interest,  and  annexed  to  her  inheritance, 
and  so  destroyed  by  a  fine,  since  that  a  lease  and  re- 
lease,  or  any  other  conveyance,  will  carry  with  them 
all  powers  that  are  joined  to  the  estate. 

This  case  appears  clearly  to  answer  an  objection 
sometimes  taken,  that  where  the  power  only  author- 
izes a  disposition  by  wUl,  the  title  cannot  be  accepted; 
for  it  is  clear,  that  where  the  party  could  convey  the 
fee  if  the  power  were  void,  he  may  make  a  good 
title,  as  he  would  not  be  permitted  to  avoid  his  own 
grant  by  a  future  exercise  of  the  power(l).  But  where 
he  cannot  convey  the  fee  independently  of  the  power, 
the  objection  holds ;  as  if  he  was  tenant  for  life  of 
the  legal  estate,  remainder  to  such  uses  as  he  should 
appoint  by  wiUj  remainder  to  a  trustee  in  fee,  intrust 

(y)  For.  41. 

(I)  Kirkpatrick  v.  Capcl,  V,  C.  T.  T,  1819.  MS.  Bequest  to  trus- 
tees of  funds,  in  trust  for  ^,  for  life,  remainder  for  such  persons,  8tc 
as  he  should  appoint  by  will.  In  default  of  appointment,  in  trust  for 
his  executors  or  administrators.  It  was  held  tiiat  he  might  assign  the 
fund  absolutely. 
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for  his  right  beirs,  there  the  estate  for  life  and  remain- 
der cannot  coalesce,  but  his  right  heir  would  take  as 
a  purchaser,  and,  consequently,  the  destruction  of  the 
power  would  not  help  the  purchaser(z). 

It  is  to  be  observed,  that  as  to  the  destruction  of 
the  power  the  effect  is  the  same,  although  the  estate 
is  conveyed  by  operation  of  law.  Thus,  it  has  been 
determim^d,  that  where  a  man,  tenant  for  life,  mth 
Temainders  over,  and  the  ultimate  remainder  to  him* 
self,  in  fee,  with  a  power  of  revocation,  became  bank- 
rupt^ the  life- estate  and  remainder  in  fee  vested  in  the 
assignees,  and  his  power  of  revocation  was  gone(a). 

IV.  As  to  the  extinguishment  of  powers  collateral 
or  in  gross.  An  assignment  of  totum  statum  suum^ 
or  other  alteration  of  the  estate  for  life,  does  not  af- 
feet  such  a  power;  so  if  the  donee  be  tenant  for 
years,  and  survive  the  years,  still  he  may  exercise  his 
poweK^)?  because  the  power  does  not' fall  within  the 
com]^s  of  his  estate,  but  takes  effect  out  of  an  in- 
terestnot  vested  in  him. 

And  although  the  tenant  for  life  assume  to  pass  a 
fee,  yet  if  he  convey  by  an  innocent  conveyance,  as 
a  bargain  and  SBle(c\  covenant  to  stand  seiised,  or 
lease  and  release(rf),  the  power  will  not  be  destroyed, 
for  this  obvious  reason,  that  the  conveyances  enume- 
rated  pass  only  what  the  tenant  for  life  lawfully  may 

(2)  See  Parkcs  v.  White,  11  (c)  Edwards  v.  Slater,  Hardr. 

^es.  jiA.  209.  410 ;  Jenkins  v.  Kemis,  1  Ch.  Ca. 

(a)  Anon.  Lofft  71 ;  Doe  v.  103. 

Iritain,  ft  Barn,  and  Aid.  93 ;  see  (d)  Phitton's  case,  cited,  Hardr. 

Ikrpe  ff.  Goodhall,  17  Ves.  jun.  412;  Scrope  v.  Offley,  4  Bro.  P. 

tt|^480.  C.  237.   See  p.  241,  where  it  ap- 

t^)  Bmlie  r.  Blacket»  1  P.  pears,that  the  appointee  recovered 

Wm.  777.  in  ejectment 
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pass,  viz.  his  estate  for  life ;  so  if  the  donee  of  a  pow* 
er  in  gross  be  only  tenant  for  years  an  assignment  of 
his  whole  terra  will  not  defeat  his  poweK^).  And  by 
a  parity  of  reason,  a  re-conveyance  or  re-assignment 
to  the  donee  of  the  power  will  not  affect  it. 

The  cases  have  generally  turned  on  particular  pow- 
ers,  as  a  power  of  jointuring,  or  a  power  of  charging 
with  younger  children's  portions ;  but  they  seem  to 
establish  this  general  principle,  that  every  power  in 
gross  may  well  be  exercised,  although  the  donee  may 
have  previously  parted,  by  an  innocent  conveyance, 
vdth  the  estate  to  which  it  was  annexed,  in  privity. 
Where  a  person  is  tenant  for  life,  with  a  power  to  ap- 
point the  reversion,  or  tenant  for  life,  with  remainders 
over,  with  a  power  of  revocation,  in  the  first  case, 
the  power  is  wholly  a  power  in  gross ;  in  the  second, 
it  is  in  gross  as  to  the  remainders,  although  appen- 
dant  to  the  life-estate.  But,  nevertheless,  it  has  been 
doubted,  whether,  in  either  case,  the  donee  can  ex- 
ercise his  power  after  having  departed  with  his  life- 
estate.  Mr.  Booth,  it  seems,  entertained  this  doubt. 
It  is  said,  that  in  a  case  where  A  was  tenant  for  life, 
with  refnidnder  to  such  uses  as  he  and  his  wife,  not- 
withstanding her  infancy,  should  appoint,  and  they 
executed  an  appointment  during  her  infancy,  and  A 
conveyed  his  estate  for  life,  by  lease  and  release,  by 
way  of  mortgage ;  he  (Mr.  Booth)  doubted  whether 
a  new  appointment,  on  her  coming  of  age,  would  make 
good  the  security,  the  husband  having  parted  with  his 
estate  for  life,  which  (he  thought)  destroyed  the  power 
of  appointment.   To  avoid  any  doubt  on  this  point, 


{e)  SavUc  v.  Blacket,  1  P.  Wms.  777. 
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where  A  is  tenant  for  life,  remainder  as  he  shall  ap- 
poiut,  it  is  usual  to  first  appoint  the  estate,  and  then 
convey  the  life-estate.    And  this,  it  is  quite  clear,  may 
be  done  by  the  same  deed;  although,  ex  abundanti 
cautela^  some  have  exercised  the  power  by  one  deed, 
and  conveyed  the  estate  by  another.    It  wiU  here, 
however,  be  proper  to  inquire,  whether  the  above 
opiaion  can  be  supported.   A  difference  of  opinion 
ceitainly  been  expressed    In  Roll's  report  of 
Soape  and  Turtonf^),  the  court  said,  that  if  tenant  for 
life,  with  power  of  revocation,  makes  a  lease  for  life, 
that  suspends  his  power  as  to  the  fee.    This,  how- 
1  ever,  it  is  conceived,  meant  only  that  he  could  not 
I  defeat  the  lease  for  life.    In  Clarke  v.  Philips(^),  it 
is  said,  that  Keeling  and  Twisden  were  of  different  opi- 
nioQs  in  this  point,  viz.  If  he  that  hath  power  of  revoca- 
fioA  over  lands  make  a  lease  for  Ufe,  whether  it  sus- 
pends the  power  only,  as  a  lease  for  years  would  do, 
or  extinguish  it  as  a  feoffment(I).    And  in  Herring^ r. 
Brown,  Justice  Lutwich  said,  that  if  a  power  of  revo- 
cation  is  annexed  to  an  estate  for  life,  and  that  estate 
determines  before  the  power  is  executed,  by  that 
means  the  power  is  extinguished(/0.    This  is  all  the 
aotbority  that  I  have  met  witli  in  favour  of  the  extinc- 
tion of  the  power,  and  it  must  be  admitted  not  to  be 
of  much  weight.    For  Keeling  and  Twisden  were  op- 
posed to  each  other,  and  Justice  Lutwich 's  opinion 
in  Herring  and  Brown  was  over-ruled  by  six  Judges. 

(fJ2Ah.  263,  pi.  2.  {h)  1  Ventr.  42. 

{g)  Carth.  24. 

(I)  Keble  states,  that  Keeling  and  Moreton  were  opposed  to  Twis 
4eiL   Neither  of  the  Reporters  states  what  estate  the  donee  of  the 
!»«rer  had,   2  Keb.  555,  nom.  Clerk  t\  Pywell. 
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On  the  other  hand,  the  decision  in  Edwards  v.  Slater 
is  directly  the  other  way.  There  the  donee  made  a 
bargain  and  sale  in  fee,  and  Lord  Chief  Justice  Hale 
expressly  said,  that  if  the  bargainor  had  a  power  of 
revocation^  he  might  well  execute  it  after  the  executing 
this  conveyance(i)  :  and  he  said,  that  if  the  tenant  for 
life  had  a  power  of  revocation,  and  should  make  a 
lease,  that  would  not  destroy  hispower.because  no  estate 
is  displaced  by  it.  So,  in  Savile  v.  Blacket(A:),  there 
was  a  tenant  for  99  years,  if  he  should  so  long  livei 
with  a  power  to  charge  the  lands;  and  Lord  Mac- 
clesfield held,  that  he  would  have  had  this  power 
though  he  should  have  survived  the  term  of  99  years; 
for  still  he  might  have  charged  the  premises  there- 
with ;  so  might  he  have  done  though  he  had  assigned 
over  the  term :  and  although  this  case  turned  on  a 
particular  power,  yet  it  is  impossible,  without  discard-^ 
ing  all  principle,  to  ^stinguish  it  from  the  case  of  a  ge- 
neral power(I).  Hale's  argument,  that  a  lease  does 
not  destroy  the  power  of  revocation,  because  no  estate 
is  displaced  by  it^  applies  as  forcibly  to  a  lease  for  life 
as  a  lease  for  years,  and  refers  the  doctrine  to  the  true 
ground. 

The  better  opinion,  therefore,  clearly  is,  that  the 
power  is  not  in  such  case  destroyed.  The  contrary 
doctrine  appears  to  owe  its  origin  to  powers  having 
been  on  their  first  introduction  after  the  statute  of  uses 
assimilated  to  conditions  at  common  law,  which  they 
do  not  resemble.    By  the  common  law,  if  lessee  for 

(t)  Hard.  413,  see  10  East,  443.      (A)  1  P.  Wms.  777^ 

(I)  See  the  observations  on  the  suspension  of  a  power,  npra.  [p.  49 
to  54.]  %. 
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life  upon  condition  to  have  a  fee,  made  a  lease  for 
lifi^  that  prevented  the  estate  rising  under  the  condi- 
tion, because  the  privity  (f  the  estate  was  destroyed(l). 
'  Bat  tMs  could  never  apply  to  a  power  which  is  a  mere 
iedaratim  <f  trust  upon  which  the  statute  of  uses 
operates,  and  this  seems  to  have  struck  the  Judges  in 
ftilloek  V.  Thorne(m),  where  Walmesley,  Justice,  held, 
tint  a  lease  for  years  does  not  suspend  the  power  of 
reyocation  if  it  be  nused  by  way  of  use,  otherwise^  if 
ftUrfa  condition  annexed  to  an  estate  in  possession. 
Aiod  the  court  held,  that,  if  one  has  a  power  of  revo- 
cation entire,  and  he  extinguishes,  or  suspends,  the 
power  in  part,  he  may  still  revoke  for  the  residue,  if 
it  be  by  way  of  use,  but  not  so  of  a  condition  annexed 
to  the  land. 

V.  Jb  to  cases  common  to  both  powers.  A  present 
power,  not  simply  collateral,  may  be  extinguished  by 
release  to  any  one  who  has  an  estate  of  freehold  in 
the  land,  in  possession,  reversion,  or  remainder ;  and 
thereby  the  estates,  which  were  before  defeasible  or 
cfaai^abJe  by  the  proviso,  are  by  such  release  made 
absolute(n) :  and  where  in  a  deed  executing  a  power 
there  are  words  which  show  that  the  party  has  fully 
executed  his  power,  or  which  amount  to  a  release  of 
it,  he  cannot  execute  it  further(o) ;  but  the  intention 
mast  appear  clearly,  therefore,  a  declaration  in  a  deed 
partially  executing  a  power  of  jointuring,  that  it  is  in 
bar  of  dower  and  thirds,  and  that  the  remainder-man 
shall  have  the  surplus,  will  not  operate  as  a  release 

(/)  Lord  Stafford's  case,  8  Rep.       (n)  Albany's  case,  1  Rep.  110  b. 
73.  Co.  Litt.  265  b. 

(m)  Mo.  615.  (0)  See  2  Atk.  567. 
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of  the  power,  for  they  are  only  words  put  ia  by  con- 
veyancers as  of  course(/;). 

And  where  the  power  is  future,  and  to  arise  by  a 
contingent  event,  it  may  be  defeasanced,  and  thereby 
utterly  annulled(9).  So  it  may  be  defeated  in  part. 
Thus  where  a  man  had  a  general  executory  power  of 
revocation,  and  he  covenanted  not  to  exercise  the 
power  without  the  consent  of  the  Lord  Keeper ;  and 
granted  that  all  revocations  without  such  consent  should 
be  void,  it  was  determined  that  the  power  being  exe- 
cutory might  well  be  defeated  by  a  subsequent  deed(r). 
But  it  seems  to  have  been  doubted  whether  a  power 
can  be  released  in  part(5). 

If  the  tenant  for  life  levy  a  fine,  execute  a  feoffment, 
or  suffer  a  recovery,  all  his  interest  and  power  is  for- 
feited and  extinguished,  and  he  gains  a  new  estate  by 
wrong(^)«  It  is  not  material  whether  the  power  is  pre- 
sent or  future.  Fines  and  feoffments,  Sr  Matthew 
Hale  has  observed,  do  ransack  the  whole  estate,  and 
pass,  or  extinguish,  all  rights,  conditions,  powers,  t^c. 
belonging  to  the  land,  as  well  as  the  land  itself:  so 
a  recovery  does  not  only  bar  the  estate,  but  all  powers 
annexed  to  it ;  for  the  recompense  in  value  is  of  such 
strong  consideration  that  it  serves  as  well  for  rents. 


(/))  Iier\'ey  v.  Hervey,  1  Atk. 

561 ;  Zouch  v.  Woolston,  2  Burr. 

11S6;  and  see  Earl  of  Uxbridge 

V.  Bayly,  1  Ves,  jun.  499. 
(q)  Albany's  case,  itbi  sup, 
(r)  Leigh  v.  Winter,  1  Jo.  411 ; 

and  see  Earl  of  Tankerville  v. 

Coke,  Mosc.  146. 


(«)  Digges's  Case,  Mo.  605 ;  but 
see  Countess  of  Roscommon  v. 
Fowke,  4  Bro.  P.  C.  523. 

(/)  Albany's  case,  1  Rep.  111.  4 
Leon.  133.  219;  Digges's  case,  1 
Rep.  ir5  a.  Mo.  603  ;  Edwards  r. 
Slater,  Ilardr.  410. 
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possibilities,  6^.  going  out  of,  or  depending  upon,  the 
land,  as  for  the  land  itself|[f/}.  Where  the  fine  is  levied 
to  the  tenant  of  the  land,  it  will  operate  by  way  of  ex- 
tinguishment and  release(a:).  But  if  the  fine  or  feoff- 
ment only  relate  to  part  of  the  land,  the  power  re- 
mains for  the  residue  of  the  landC^) ;  although  in  the 
case  of  a  common-law  condition  the  entire  condition 
would  be  extinct(2:). 

But  the  acceptance  of  a  feoffment  by  a  tenant  for 
life  will  not  destroy  a  power  in  gross,  for  the  power 
was  never  in  the  feoffor,  nW  reserved  to  him,  and  by 
the  entry  of  the  remainder-oiian  the  estate  created  by 
the  power  will  be  reduced(ii). 

And  there  are  cases  in  which  a  feoffment  or  fine 
will  be  deemed  not  an  extinction  of  the  power,  but  a 
further  assurance  of  it,  or  at  least  merely  void. 

Thus,  if  tenant  for  Ufe,  with  power  of  leasing,  make 
a  lease  by  livery,  tiie  lease  will  take  effect  by  the  deed, 
and  so  the  livery  comes  too  late  to  do  any  hurt.  This 
is  an  instance  of  a  power  appendant(&).  So  where  a 
power  in  gross  given  to  a  tenant  for  life  was  well  exe- 
cuted by  deed,  and  he  afterwards  levied  a  fine ;  in 
parsuance  of  a  covenant  in  the  deed,  the  fine  was 
conndered  inoperative,  as  the  power  was  executed 
antecedently  to  the  fine(e). 


(W)  Ui^  o.  Melling,  1  Ventr. 
»5  s  8mle  V.  Blacket,  1  P.  Wms. 
777. 

(jf)  BU  «.  Christopher,  Style, 

saol 

^l^gpi'ft  case,  vbi  9up.  and 
atibL«18. 


(z)  Co.  Litt  237  a. 

(a)  Hardr.  417;  sec  Shep.  Touch, 
p.  14,  as  to  the  distinction  between 
levying  and  accepting  a  fine. 

(&)  See  1  Ventr.  291. 

(c)  Thomlinson  v.  Dighton,  10 
Mod.  71. 
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In  Bullock  V.  Thorae(d),  it  was  agreed,  that  if  one, 
with  power  of  revocation,  make  a  lease  for  years,  and 
levy  a  fine  for  assurance  of  the  lease  without  use  ex^^ 
pressed,  the  power  of  revocation  is  not  extinct  by  the 
fine,  but  suspended  during  the  term. 

In  some  cases,  a  fine  accompanied  by  a  deed  will 
operate  as  an  execution  of  the  power.  In  the  Earl  of 
Leicester's  case,  the  earl  having  a  power  of  revoca- 
tion, duly  executed  a  deed,  whereby  he  covenanted  to 
levy  a  fine  to  other  uses,  and  then  levied  a  fine  accor* 
dingly;  it  was  determined,  1st,  That  the  covenant 
was  not  of  itself  a  good  execution ;  but,  8dly,  That  the 
deed  and  fine  taken  together  were  a  good  execution 
of  the  power(^). 

In  this  case,  however,  it  was  doubted,  whether  the 
power  would  not  have  been  destroyed  had  the  fine 
been  levied  before  the  execution  of  it.  In  a  subse- 
quent case  the  precise  point  arose.  A  tenant  for  life, 
vnih  power  of  revocation,  levied  a  fine,  and  Itien,  by 
a  deed  executed  a  short  time  after,  dec1a;[ed  the  uses 
of  it,  and  the  deed  was  executed  in  the^  jmanner  re- 
quired by  the  power.  The  jury  found  the  fine  to  be 
levied  with  an  intention  to  make  partition,  and  to  the 
uses  declared  in  the  deed.  This  case  was  argued  by 
all  the  able  men  of  the  time,  and  it  was  determined  by 
Lord  Chief  Justice  Herbert,  HoUoway,  and  Wright, 
agiunst  Withers,  that  the  fine  had  destroyed  ttie  power. 
The  main  argument  was,  that  the  fine  had  destroyed 
the  power,  and  then  it  could  not  be  restored  by  the 

(d)  Mo.  615 ;  and  see  Perrot's  case,  Mo.  368. 

(e)  1  Ventr.  278.  S.  C.  nom.  Wigson  v.  Garrett  or  Gerrad,  2  Lev. 
149;  Raym.  239;  3  Reb.  366,  489,  510,  536,  572;  and  see  11  Mod. 
184. 
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sabsequent  deed.  From  this  judgment,  however, 
there  was  an  appeal,  and  it  was  reversed  by  six 
hdgisA  agcdnst  two,  principally  on  the  ground  that  the 
fine  and  deed  were  but  one  and  the  same  conveyance, 
and  both  together  were  an  execution,  and  not  an  ex- 
tinguishment of  tte  power ;  for  it  was  agreed,  that  a 
fine  alon^gtfthout  a  deed,  declaring  the  uses,  would 
have  ext^mished  it,  but  it  was  said  not  to  be  so 
where  there  was  a  deed  to  declare  the  intention  of  the 
parties  at  the  time  of  the  levying  tiiereof ;  and  though 
the  date  of  this  deed  was  subsequent  to  the  fine,  yet 
that  was  for  no  other  reason  but  because  the  fine  ought 
to  relate  to  the  precedent  term,  though  in  truth  it 
m^bt  be  Jevied  in  the  vacation,  and  so  the  deed  might 
be  executed  at  the  same  time  the  fine  was  acknow- 
ledged ;  therefore  it  would  be  unreasonable  to  make 
a  forfeiture  or  extinguishment  of  a  right  merely  by 
relation,  which  is  but  fictiojuris(f). 

Hua  case  did  not  decide  that  a  declaration  of  uses 
at  any  time  after  the  fine  would  prevent  the  forfei- 
ture,  and  operate  as  an  execution  of  the  power.  In- 
deed,  Mr.  Justice  lathers,  who  was  the  only  Judge  of 
the  King's  Bench  that  held  the  power  was  not  de- 
stroyed, expressly  said  that  the  fine  and  deed  should 
be  conadered  as  one  conveyance  in  favour  of  com- 
mon assurances,  where  the  distance  of  time  is  not  ap- 
poreMy  longig).  Where  it  is  recited  in  the  deed, 
thal^  fine  was,  at  the  time  of  levying  it,  intended  to 


(f)  Herring  v.  Brown,  2  Show.  185 :  1  Ventr.  368,  371 ;  Skin.  35, 53, 
71,  IM ;  Garth,  22.  Comb.  11. 
l£)  Comb.  12. 
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their  sons  successively  in  tidl  male,  remainder,  if  C 
should  survive  /,  to  C,  her  heirs  and  assigns ;  if  J 
should  survive  C,  to  their  daughters  successively  in 
tail  male,  remainder  to  such  of  her  relations  as  she 
should  by  will  appoint,  in  default  of  such  appointment 
to  her  in  fee,  with  powers  of  sale  and  exchange,  ex- 
erciseable  by  trustees,  with  the  consent  of  /  and  C. 
In  1807  /  and  C  executed  a  deed,  in  which,  after  re- 
citing that  C  was  desirous  of  acquiring  an  absolute 
power  of  appointment  over  the  hereditaments  com- 
prised in  the  settlement,  on  the  event  of  her  surviv- 
ing, or  dying  in  the  life-time  of  /,  and  there  being  a 
general  failure  of  issue  of  her  body  entitled  or  inhe- 
ritable under  the  uses  of  the  settlement,  they  cove- 
nanted to  levy  fines  of  the  settled  estates,  and  direct- 
ed them  to  operate  to  the  uses  of  the  settlement, 
antecedent  to  those  to  her  in  fee-simple,  and  after  the 
determination  of  those  uses  to  such  uses  as  she  should 
appoint  by  deed  or  will,  and  in  default  of  such  ap- 
pointment to  the  use  of  her  in  fee-simple.  The  fines 
were  accordingly  levied  in  a  subsequent  term.  Part 
of  the  estate  being  offered  for  sale,  an  objection  was 
taken  that  by  the  inherent  and  unavoidable  operation 
of  the  fine  at  the  common  law,  all  the  uses  might  be 
considered  to  have  been  divested,  and  the  powers  ex- 
tinguished or  determined. 

Where,  as  in  a  case  before  put,  a  power  is  append- 
ant as  to  some  estates,  and  in  gross  as  to  others  (m), 
an  act  of  the  donee  may  bar  it,  so  far  as  it  is  append- 
ant, and  leave  it  in  full  force  so  far  as  it  operates  as 
a  power  in  gross.  Thus,  to  put  the  same  case :  A 
is  tenant  for  life,  remainder  to  B  in  tail,  remainder 

(m)  Vide  stqtra,  p,  47. 
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to  ^  in  fee,  and  A  has  a  power  to  jointure.    We  have 
seen,  that  the  power  is  in  gross  as  to  the  estate  for 
life  and  reminder  in  tail,  appendant  as  to  the  remain- 
der in  fee.   If,  therefore,  A  should  convey  the  fee  by 
an  innocent  conveyance,  he  would  destroy  his  power 
so  far  as  it  is  a  power  appendant,  and  consequently,  if 
the  remainder  in  fee  should  come  into  possession,  the 
grantee  would  not  be  bound  by  a  jointure  created  un- 
der the  power;  but  the  power,  so  far  as  it  took  effect 
as  a  power  in  gross,  would  not  be  defeated ;  and  there- 
fore the  jointure  would  be  binding  on  the  estate  after 
death,  and  during  the  continuance  of  B's  estate-tail. 
In  a  former  part  of  this  chapter  it  is  stated  that  a 
power  to  a  tenant  for  life  to  appoint  the  estate  amongst 
his  diildren,  is  a  power  in  gross,  and  consequently  it 
may  be  released  or  extinguished.    But  lawyers  of 
great  eminence  have  been  of  opinion,  that  a  power  to 
a  tenant  for  life  to  charge  portions  for  his  children,  or 
to  appoint  the  estate  amongst  his  children,  is  a  mere 
right  to  nominate  one  or  more  of  a  certain  number  of 
objects  to  take  the  portions  of  the  estate ;  and  that, 
consequently,  it  is  merely  a  power  of  selection,  and 
cannot  be  barred  by  tine.   Numerous  titles  have  been 
objected  to  on  this  ground.   The  force  of  this  objec- 
tion could  not  be  examined  until  it  was  shown  that  a 
power  in  gross  could  be  extinguished. 

In  a  recent  case,  A.  tenant  for  life  (without  any  li- 
imtafion  to  trustees  to  preserve),  remainder  to  his 
chfldno,  as  be  should  appoint,  remainder  to  himself 
ifrti^'  remainder  to  himself  in  fee,  levied  a  fine  be- 
hit  making  any  appointment,  and  the  title  was  ob- 
FlMeA^tD  by  a  gentleman,  for  whose  opinion  I  cannot 
[Wl  have  great  respect,  on  the  ground  that  the  power 
I  o 
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was  merely  a  power  of  selection,  and  therefore  could 
not  be  released  or  extinguished  by  fine- 
It  roust  be  aproitted,  that  the  power  in  this  case  was 
merely  a  power  of  selection,  or,  as  it  is  generally  term- 
ed, a  power  of  specification  ;  but  it  does  not  appear 
to  follow  from  that  admission  that  the  power  could 
not  be  released  or  extinguished.  The  only  ground 
upon  which  it  can  be  contended  that  the  power  could 
not  be  extinguished  or  released  is,  that  it  was  a  power 
simply  collateral ;  but,  as  we  have  seen,  a  power  is 
only  simply  collateral  when  the  donee  has  no  interest 
whatever  in  the  estate(n),  and  such  a  power  certainly 
cannot  be  released  or  extinguished  either  by  fine, 
feoffment,  or  common  recovery. 

A  power  appendant,  at  least  as  to  the  life-estate,  it 
certainly  was  not ;  but  it  seems  to  have  been  a  power 
in  gross,  which,  although  it  did  not  arise  out  of  the  es* 
tate  of  the  tenant  for  life,  must  be  considered  as  exer- 
cisable by  him  for  his  own  benefit,  and  not  as  a  mere 
collateral  power.  A  power  to  a  tenant  for  life  to  join- 
ture after  his  death  is  a  power  in  gross(o).  Now,  what 
is  a  power  to  jointure  but  a  power  of  selection  or  spe- 
cification. The  tenant  for  life  selects  the  woman 
whom  he  chooses  to  marry,  and  then  appoints  that 
after  his  death,  when  his  estate  has  ceased^  she  shall 
take  the  estate  for  life.  Here,  as  in  the  case  before 
us,  the  estate  appointed  cannot  take  effect  out  of  the 
interest  of  the  donee  of  the  power,  and  yet  a  power 
of  jointuring,  like  every  other  power  in  gross,  may  be 
extinguished  by  fme(p).   Indeed  it  would  be  difficult 

(n)  Vide  n^^ro,  p.  47.  (p)  King  o.  MeUing,  1  Ventr.  8S5. 

(o)  Edwards  v.  Slater,  Hard.  410. 
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to  discover  any  real  distinction  between  a  power  of 
joiflturing  and  a  power  of  appointing  to  children.  In 
aeitber  case  is  the  donee  compellable  to  exercise  his 
power ;  and,  in  each  case,  the  power  is  annexed  in 
pmily  to  his  estate  for  life,  and  he  has  an  interest 
arising  from  the  exerdse  of  his  power  by  the  benefits 
it  enables  him  to  bestow.    In  Edwards  v.  Slater(9),  a 
power  to  a  tenant  for  life  to  create  a  lease  for  thirty- 
one  years,  to  commence  after  his  death,  was  held  by 
Hale,  Chief  Baron,  and  Baron  Turner,  to  be  a  power 
b  gross,  and  to  be  barrable  by  a  fine  or  feoffment. 
Lord  Chief  Baron  Hale  said,  that  where  the  power 
does  not  fall  within  the  compass  of  the  estate,  as  where 
the  tenant  for  Ufe  has  a  power  to  make  an  estate  which 
is  not  to  begin  till  after  his  own  estate  i?  determined, 
ndi  power  is  not  appendant  or  annexed  to  the  land, 
bat  it  is  a  power  in  gross,  because  the  estate  for  life 
has  no  concern  in  it ;  and  yet  such  a  power  (he  added) 
may,by  apt  words,  be  destroyed  by  release,  or  by  fine, 
or  feoffment,  which  carry  away  and  include  all  things 
rdaHog  to  the  land.   This  case  seems  to  govern  the 
pdnt  before  us.    Sir  Matthew  Hale's  definition  of  a 
power  in  gross  clearly  embraces  a  power  to  a  tenant 
fiw  Ufe  to  appoint  the  estate  amongst  his  children 
s^  bis  death,  and  the  cases  are  not  easily  distin- 
pBshable. 

The  doctrine  that  powers  of  this  nature  cannot  be 
rdeaaed  or  extinguished  is  by  no  means  new.  It  has 
been  frequently  urged,  but  without  success  ;  and,  in 
tfie  very  case  of  Edwards  v.  Slater,  Baron  Rainsford 
Ml  the  power  to  create  the  term  to  be  a  power  sim- 
[  Miiitera] ;  but  this  Lord  Chief  Baron  Hale  and 
I  liniD  Turner  clearly  over-ruled,  which  makes  the 

I  (9)  Hard.  410. 
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case  as  strong  an  authority  as  can  possibly  be  wished 
for. 

The  opinion  under  discussion  owes  its  origin,  per- 
haps, to  powers  in  gross  being  frequently  termed  pow- 
ers collateral ;  and  the  word  "  collateral"  being  consi- 
dered as  meaning  simply  collateral.  Thus,  in  Savile 
V.  Blacket(r)  a  power  to  a  tenant  for  life  to  charge 
money  on  the  estate  was  called  by  the  Lord  Chan- 
cellor a  collateral  power ;  and  it  is  observed  in  a  mo- 
dern publication  of  much  merit(s),  "  That  the  power 
in  that  case  is  erroneously  called  collateral^  whereas, 
according  to  Lord  Hale's  definition,  it  was  certainly 
in  gross.'*  The  observation,  that  the  power  io^^ues- 
tion  was  a  power  in  gross,  is  correct ;  but  it  was  not 
erroneously  called  collateral^  for  a  power  in  gross,  and 
a  power  collateral  (not  simply  collateral),  is  one  and 
the  same  thing. 

There  is,  however,  still  an  authority  behind,  which 
may  perhaps  be  adduced  against  these  observations. 
The  case  to  which  I  allude  is  Tomlinson  v.  Dighton, 
reported  in  many  books,  which  was  a  devise  to  A 
for  life,  and  then  to  be  at  her  disposal,  provided  that 
she  disposed  of  the  same  to  any  of  her  children  after 
her  death.  She  executed  the  power  by  lease  and 
release,  and  a  fine  ;  and  a  question  arose  as  to  the 
due  execution  of  the  power.  According  to  the  report 
in  Salkeld(^),  two  questions  were  made,  the  second  of 
which  Wft3,  whether  this  power  could  be  construed  as 
a  power  appendant  to  the  estate  for  life,  so  as  by  the 
destroying  of  that  it  might  be  destroyed  or  extin- 
guished, or  a  collateral  one.  Powell,  Justice,  said 
this  was  not  a  power  appendant  or  appurtenant, 

(f )  1  p.  Wms.  777.  (/)  1  Salk.  239. 

(s)  1  Saunders  on  Usei,  164. 
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nor  was  it  in  the  nature  of  an  emolument  to  the  estate 
like  a  lease  for  life,  with  a  power  to  make  leases  for 
twenty-one  years,  for  that  affects  the  estate  for  life, 
and  is  concurrent  with  it,  and  has  its  being  and  con- 
tinuance, at  least  for  some  part,  out  of  it ;  but  this 
power  arises  after  the  estate,  and  has  its  effect  upon 
another  interest,  so  that  the  estate  for  life  is  perfect 
without  it,  and  in  no  wise  altered  or  affected  by  the 
execution  of  it 

Upon  an  attentive  consideration  of  this  case  it  will 
appear  that  the  question  was,  whether  the  power  was 
appendant,  or  in  gross ;  the  word   collateral"  being, 
as  we  have  seen,  sometimes  used  as  synonymous  to 
Ae.  words  <^  in  gross."   That  this  was  done  in  the 
case  before  us  is  proved  by  Mr.  Justice  Powell's  ar- 
gument, which  is  to  the  same  effect  as  Hale's  defini- 
tion of  a  power  in  gross  in  the  case  of  Edwards  v. 
fflater.   Mr.  Justice  Powell's  opinion  certainly  was, 
that  the  power  was  a  power  in  gross ;  and  it  seems 
80  to  have  been  considered  by  Mr.  Peere  Williams, 
iriia,  in  bis  admirable  argument  in  that  case(2/),  in  an- 
swer to  an  objection  that  the  power  was  destroyed, 
admitted,  that  if  the  fine  had  been  levied  before  the 
lease  and  release,  it  would  have  operated  as  an  ex- 
tinguishment of  the  power.    For  he  contended,  that 
as  the  fine  came  after  the  release  it  came  too  laie  to 
toioanp  hurt;  and  although  he  afterwards  said,  that 
flie  power  seemed  collateral,  yet  he  did  not  rely  upon 
that  position,  and  cited  no  other  authority  for  it  than 
the  dd  case  of  a  power  to  executors  to  sell,  which  is 
dbaiif  a  power  simply  collateral.    Parker,  Chief 
Jtlrtioo,  in  delivering  the  resolution  of  the  coifrt,  said, 
te  as  to  the  first  objection,  that  the  power  was  ex- 

(ti)  See  1  P.  Wms.  149. 
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tinguished  by  the  fine,  it  might  be  answered,  that  if 
the  power  was  well  executed  it  was  executed  by  the 
deed  which  was  antecedent  to  the  fine,  and  therefore 
it  was  impossible  for  the  power  to  be  extinguished  by 
the  fine(a:).  This  appears  to  be  a  dear  admission  by 
the  court,  that  the  power  might  have  been  destroyed 
by  fine  ;  for  otherwise  the  answer  would  have  been, 
not  that  the  fine  came  too  late,  but  that  the  power 
could  not  have  been  extinguished  by  fine. 

The  late  Mr.  Powell,  however,  in  his  treatise(t^)  of 
Powers,  has  considered  the  power  in  this  case  as  a 
power  simply  collateral.  He  states  broadly,  that  the 
court  were  unanimously  of  opinion,  that  the  wife  had, 
under  the  will,  an  estate  for  life  anly^  with  a  power 
<f  specification  simply  collateral. 

If  the  learned  reader  should  think  that  in  Tomlin- 
.son  V.  Dighton  the  power  was  deemed  a  power  in 
gross,  that  case  alone  must  have  considerable  infla* 
ence  on  the  question  under  consideration,  and,  indeed, 
the  very  system  of  powers  must  be  overturned  to  hold 
the  power  simply  collateral.  Should  it  be  determined 
that  a  power  of  this  nature  cannot  be  barred  by  a  fine, 
the  intention  of  many  settlements  must  inevitably  be 
defeated.  If  an  estate  be  limited  to  the  children  of 
the  marriage,  as  the  parent  shall  appoint  by  will,  or 
to  the  children  living  at  the  parent's  decease^  as  he 
shall  appoint  by  deed  or  will,  with  a  remainder,  in 
either  of  these  cases,  to  the  children  in  fee,  in  both 
these  cases  no  effectual  settlement  can  be  made  upon, 
or  by  a  child,  until  the  parent's  death.  I  have  put  the 
case  of  a  remainder  in fee  to  the  children  in  default  of 
iippointment,  because  it  has  been  contended,  that  al- 

'  {x)  10  Mod.  7ft.  (y)  PoweU  on  Pow.  p.  9. 33. 
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thou^^i  the  power  is  simply  collateral,  yet,  where  the 
children  are  tenants  in  tail,  a  recovery  suffered  by 
tkem  will  over-reach  and  destroy  the  power  of  appoint- 
ment.   I'he  case  has  been  considered  similai*  to  that 
of  Pase  and  Hayward(z).  To  this  opinion  the  author 
himself  once  inclined,  but  farther  consideration  has 
induced  im  to  consider  the  point  very  doubtful  For 
io  Pte&;e  V.  Hayward,  although  the  words  expressed  a 
condition,  yet  they  were  construed  to  be  a  limitation ; 
and  therefore  it  is  the  common  case  of  a  vested 
estate-tul,  with  a  limitation  over  in  a  certain  event,  in 
whicli  case  it  is  quite  clear  that  a  recovery  suffered  be- 
fore the  happening  of  the  event  will  defeat  the  limi- 
tations over,   ft  is  like  the  case  put  by  Hale,  Chief 
Justice,  In  Benson  v.  Hodson(a),  of  a  tenant  in  tail, 
?ith  a  limitation  so  long  as  such  a  tree  shall  stand ; 
and  he  held  that  a  common  recovery  would  bar  that 
limitation.    But  in  our  case  the  question  would  be, 
whether,  during  tiie  life  of  the  donee  of  the  power, 
the  estates  to  be  created  under  the  power  would  hot 
be  considered  a  cliarge  upon  the  estate-tail.  Every 
purpose  of  such  a  power  might,  under  a  contrary 
construction,  be  sometimes  defeated.    Suppose  a 
ftther  tenant  for  life,  with  an  exclusive  power  of 
i^pointment  to  his  children,  to  sell  his  life-estate,  we 
have  seen  that  he  might  still  execute  his  power :  but 
if  die  purchaser  were  to  join  with  the  children  in  suf- 
fermg  a  recovery,  the  parent  would  according  to  this 
doctrine  be  deprived  of  the  right  for  which  he  stipu- 
kled  by  the  setUement  of  selecting  the  chilJ  to  in- 
kirit  Ins  estate.    What  would  be  the  consequence  of 

(f)  hge  V.  Hayward,  Pig.  App.  Comm.  Rec.  176 ;  2  Salk.  570. 
[     (•)  1  Mod.  188 ;  2  Lev.  26 ;  and  see  White  v.  West.  Cro.  Bliz.  79^. 
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this  doctrine  if  A  were  tenant  for  life,  remainder  to 
B  for  life,  remainder  to  his  children  as  he  should 
appoint,  remainder  to  his  first  and  other  sons  in 
tail;  and  upon  a  child  coming  of  age,  without 
the  concurrence  of  JB,  were  to  join  with  the  child 
in  suffering  recovery?  Would  not  jB,  the  father's 
power,  be  destroyed?  There  is  a  wide  difference 
between  the  donee  of  the  power  having  ability  by 
a  recovery  to  destroy  the  power,  and  the  remidn- 
der-maii  in  tail  Slaving  the  same  right  Again,  it 
has  been  contended,  that  although  the  power  cannot 
be  extinguished,  yet  it  may  be  released  to  the  re- 
mainder-man in  exclusion  of  the  otgects  of  the  power, 
as  the  donee  is  equally  a  trustee  for  them  all.  This 
opinion,  however,  assumes  that  the  donee  is  a  trustee 
of  the  power,  a  doctrine  which  it  would  be  difficult 
to  support ;  and  even  should  it  be  proved,  yet  ulte- 
rior questions  would  arise.  It  might  be  questioned, 
whether,  as  he  was  a  trustee,  he  could  bind  his  dis- 
cretion during  his  life :  and  whether  he  would  not  be 
guilty  of  a  breach  of  trust  in  preferring  the  remainder* 
man  to  the  immediate  objects  of  the  power.  But  it 
really  seems  so  clear  upon  principle  as  well  as  au- 
thority, that  the  power  is  a  power  in  gross,  that  it 
is  not  thought  necessary  to  pursue  our  inquiries  on 
points  arising  out  of  the  doctrine  that  the  power  is 
simply  collateral.  The  otgection  is  now  (1815)  daily 
losing  ground. 

Snc^e  the  publication  of  the  last  edition  of  this  woi^, 
the  point  has  been  argued  at  great  length  before  the 
\nce.Chancellor  in  Sir  John  Berney's  case,  and  the 
opinion  of  the  court  was,  that  the  power  was  de- 
stroyed(6),  but  it  became  unnecessary  to  decide  the 

{b)  West  v.  Berney.Ch.  Hilary  Term,  1819.  MS. 
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point.  It  was  again  shortly  argued  before  the  same 
Ju^ge  in  Smith  v.  Death(c)^  and  he  decided  in  favour 
of  the  destruction  of  the  power.  The  point,  therefore, 
may  now  be  considered  at  rest. 

VI.  It  remains  only  to  inquire  in  what  cases  a  power 
is  merged  ;  although,  perhaps,  in  strictness,  merger^  in 
the  sense  it  is  here  used,  is  but  a  mode  of  extinguish- 
f/?^  a  power. 

Where  an  estate  was  limited  to  such  uses  as  A  should 
appoint,  and  in  default  of  appointment  to  himself  in 
fee,  great  difference  of  opinion  formerly  prevailed 
whether  the  power  was  not  merged  in  the  fee  :  lat- 
terly, however,  it  was  the  universal  opinion  of  con- 
veyancers  that  the  power  was  not  merged. 

In  the  late  case  of  Maundrell  v.  Maundrell(J),  it 
appeared,  that  before  marriage  the  estate  was  limited 
to  such  uses  as  the  husband  should  by  any  deed  or 
will  appoint ;  and  in  default  of  appointment  to  the 
use  of  himself  for  life,  and  after  his  decease  to  the 
use  of  tus  right  heirs.  After  the  marriage,  the  bus- 
hand  conveyed  the  estate  to  a  purchaser,  and  it  was 
contended  that  the  purchaser  was  in  under  the  ap- 
pointment, and  consequently  that  the  wife  was  not 
entitled  to  dower. 

But  the  court  said,  that  the  power  of  appointment 
was  merely  nugatory,  and  nothing  distinct  or  different 
from  the  fee.  The  fee  was  clearly  in  the  husband 
unfil  appointment.  In  Goodhill  v.  Brigham(^)  it  was 
beld  that  a  power  added  to  the  fee  was  merely  void. 
80  the  power  in  this  case,  followed  by  a  limitation  of 
\  fli^  feey  must  be  absorbed  in  the  fee  which  includes 


,  t  - 

:ie)Ch.l9Jane  1820,  MS. 
'        r  Ves.  jun.  567. 


(e)  lRo9.and  Pull.  19^-. 
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every  power.  The  reason  commonly  given  why  a 
power  may  have  effect  though  limited  to  the  owner 
of  the  fee,  is,  that  he  may  appoint  in  a  mode  by  which 
Ills  legal  fee  would  not  entitle  him  to  convey :  The 
court  gave  no  opinion  upon  the  sufficiency  of  that  rea- 
son ;  but  in  tliis  case  it  is  to  such  uses  as  he  should 
appoint  by  deed  or  will  legally  executed,  and  by  those 
instruments  he  might  have  passed  the  fee,  though  no- 
thing was  said  about  the  appointment.  The  limita- 
tion, therefore,  operates  purely  as  a  limitation  of  the 
fee,  and  that  fee  he  could  only  convey  subject  to  her 
right  of  dower. 

From  this  decision  there  was  an  appeal  to  Lord 
Chancellor  Bldon.  The  point  could  not  but  be  highly 
interesting  to  a  conveyancer ;  and  as  the  author  had 
made  some  observations  on  the  doctrine,  he  took  the 
liberty  of  sending  them  to  Lord  Eldon  shortly  after 
the  appeal  was  lodged.  This  he  was  induced  to  do 
from  observing  that  the  point  had  really  come  on  at 
the  Rolls  by  surprise,  and  the  material  authorities  had 
not  been  referred  to.  So  little  is  to  be  met  with  in 
the  Books  on  this  subject,  that  he  shall  make  no  apo- 
logy for  inserting  the  argument  alluded  to. 

After  adverting  to  the  decision  of  the  Rolls,  and 
stating  that  Lord  Ashburton  had  also  taken  an  ob- 
jection to  the  power,  contending  that  the  separate 
existence  of  a  power  of  appointment  was  incompati* 
ble  with  the  ownership  of  the  fee;  it  proceeded 
thus  : 

"  In  Sir  Edward  Clere^s  case,  however(X)j  upon  a 
feoffment  by  a  person  seised  in  fee  to  such  uses  as  he 
should  appoint  by  will,  it  was  settled  by  all  the  Judges 

(/;;6Rep.l7.b. 
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of  £nglan(l(^),  after  great  consideration,  that  by  ope- 
ration of  law  tlie  use  vested  in  the  feoffor,  and  he  was 
seised  of  a  qualified  fee,  (that  is  to  say),  till  declara- 
tion and  limitation  were  made  according  to  his  power ; 
and,  sdly,  If  in  such  case  tlie  feoffor  by  his  will  limit  es- 
tates  according  to  his  power  reserved  to  him  on  the 
feoffment,  then  the  estates  shall  take  effect  by  force 
of  the  feoffment,  and  the  use  is  directed  by  the  will, 
80  that  in  such  case  the  will  is  but  declaratory.  But 
that  if  he  devised  his  land  without  reference  to  his  au- 
thority, there  it  should  pass  by  his  will,  for  the  testator 
had  an  estate  devisable  in  him,  and  power  also  to  Hmit 
an  use,  and  he  had  an  election  to  pursue  which  of  them 
he  would.    The  case  of  Goodhill  v.  Brigiiam,  which 
was  referred  to  at  the  Rolls,  was  a  devise  to  a  feme 
covert  in  fee,  with  a  power  superadded  to  dispose  of 
the  estate  without  the  control  of  her  husband,  and  the 
power  was  held  to  be  void.    In  this  case  the  court  of 
Common  Pleas  seemed  to  favour  the  doctrine  since 
espoused  at  the  Rolls.    Le  Blanc,  Serjeant,  defined  a 
power  to  be  an  authority  (enabling  one  person  to  dis- 
pose of  the  interest  which  is  vested  in  another ;  and 
Boiler  highly  approved  of  this  definition,  which  was 
of  course  denying  the  validity  of  a  general  power  of 
qqKHDtment  limited  to  a  person  with  remainder  to 
him  in  fee(/r).   Now  according  to  Sir  Edward  Clere^s 
case  a  power  may  be  defined  to  be  an  authority  ena- 
Vb%  a  person  to  dispose,  through  the  medium  of  the 
statate  of  uses,  of  an  interest  vested  either  in  himself 
or  in  any  other  person.    Buller,  after  commending 
ito  d^mtion,  said,     suppose  by  transposing  the 

(g)  See  Parker  v.  Sir  Edward  Clere,Mo.  567. 
'  (ft)  See  10  Ves.  jun.  265,  on  the  appeal. 
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clauses  we  could  construe  this  to  be  a  devise  to  such 
peraons  and  uses  as  E.  Rogers  (the  feme  covert)  should 
appoint,  and  for  want  of  such  appointment  to  her  and 
her  heirs  ;  if  the  devise  had  stood  thus  she  could  have 
taken  nothing  till  her  death,  or  till  her  appointment,'' 
which,  he  argued,  would  have  overthrown  the  testa- 
tor's intention.  This  position  clearly  subverted  the 
definition  of  which  he  had  before  so  highly  approved, 
and  is  another  authority  for  the  existence  of  the  power 
in  question ;  and  if  the  devise  would  have  admitted  of 
this  construction  the  decision  may  be  doubted ;  for 
notwithstanding  BuUer's  opinion,  it  is  now  too  late  to 
contend  that  the  wife  would  not  have  taken  a  vested 
estate  subject  to  be  divested  by  the  execution  of  the 
power ;  and,  indeed,  Buller  himself,  about  a  month 
afterwards,  expressly  recognized  this  doctrine(i).  At 
any  rate  the  husband  would  in  equity  have  been  a 
mere  trustee  for  the  wife(A:).  To  return,  however,  to 
the  point  before  us,  for  it  is  not  my  intention  to  inves- 
tigate the  case  of  Goodhill  v.  Brigham  any  further 
than  it  relates  to  this  point,  in  a  case  before  the  late 
Lord  Alvanley  when  Master  of  the  Rolls(/),  in  which, 
upon  the  authority  of  Goodhill  v.  Brigham,  it  was  con- 
tended,  that  a  general  power  of  appointment  was  ab- 
sorbed in  the  fee  limited,  in  default  of  appointment, 
to  the  person  to  whom  the  power  was  ^ven,  his  lord- 
ship  said,  "  I  shall  not  enter  into  the  question  whether 
upon  the  case  of  Goodhill  v.  Brigham  the  power  could 
not  have  been  exercised.    1  think,  notwithstanding 

(t)  Sec  3  Ves.  Jun.  661 ;  and  see  post  ch.  2.  s.  4. 
(A;)  See  Bennet  v.  Davis,  2  P.  Wras.  316. 
,     (/)  Cox  V.  Chamberlain,  4  Ves.  jun.  631. 
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that  case,  he  might  have  appointed  a  use  under  the 
power,  for  1  do  not  conceive  the  Judges  nie^nt  to  de- 
cide, that  when  there  is  a  conveyance  to  such  uses  as 
B  man  shall  appoint,  and  in  default  of  appointment  to 
his  own  right  heirs,  the  party  may  not,  under  the 
power,  create  an  estate  that  will  supersede  the  estate 
I  in  fee,  though  perhaps  not  to  bar  dower.   If  that  case 
I   is  taken  in  the  full  extent  it  is  very  doubtful,  and 
j  would  set  aside  half  the  conveyances  in  the  kingdom ; 
t  and  I  desire  to  be  understood  that  it  is  not  my  opi- 

Lord  Hardwicke  also  appears  to  have  acceded  to 
the  doctrine  in  Sir  Edward  Glere's  case ;  for  in  the 
cue  of  Peacock  v.  Monk(m)  he  said,  an  estate  might 
be  settled  to  the  separate  use  of  a  feme  covert  by  way 
of  power  over  an  use,  as  if  she  conveyed  the  estate 
to  the  use  of  herself  for  life,  remainder  to  the  use  of 
nch  persons  as  she  by  any  writing,  £^c.  should  appoint, 
and  in  default  of  appointment  to  her  own  right  heirs. 

So  in  Tiekner  v.  TickneKw),  where  Henry  and  Ro- 
bert Tickner  were  seised  of  an  estate  in  gavelkind  as 
heirs  of  their  father ;  Robert  made  his  wilt,  and  devised 
his  undivided  moiety  to  his  wife  Elizabeth  T.  and  her 
heirs.  After  making  his  will,  by  a  deed  of  partition 
between  Robert  and  Henry,  and  by  a  fine,  all  the 
givelkind  estate  which  Robert  had  devised,  was  al- 
lotted entirely  to  Robert,  to  such  uses  as  he  should  ap- 
point by  deed  or  writing,  and  in  default  of  appoint- 
ment to  him  in  fee.  This  transaction  was  holden  to 
,  be  a  revocation  of  the  will.    Now  it  had  previously 

■  been  dedded,  that  a  partition  by  deed  and  fine  would 

■  [n)  2  Vm.  iga  (n)  3  Atk.  742,  cited. 
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not  revoke  the  devise  where  the  estate  was  limited 
to  the  devisor  in  fee(o).  In  the  case  of  Tickner  v. 
Tickner,  therefore,  it  was  clearly  considered  that  the 
power  of  appointment  was  not  merely  nugatory,  in 
which  case  it  could  not  have  operated  as  a  revoca* 
tion,  but  on  the  contrary,  that  the  fee  could  be  divested 
by  an  execution  of  the  power.  It  is  observable,  that 
of  the  many  Judges  who  have  commented  on  these 
csisesip)  no  one  seems  to  have  thought  the  power  of 
appointment  void.  On  tlie  contrary,  Lord  Hardwicke^ 
Lord  Rosslyn(5^),  and  Lord  Eldon(r),  appear  to  hav« 
considered  that  the  cases  of  nckner  v.  Ilckner,  and 
Luther  v.  Kidby,  can  well  stand  together,  which  can 
only  be  on  the  ground  of  the  power  of  appointment 
being  valid.  Heath,  Justice,  seems  even  to  have  thought 
that  a  claim  of  dower  might  be  barred  by  an  execu« 
tion  of  the  power(5) ;  and  Lord  Alvanley  made  two 
decisions  similar  to  that  of  Tickner  r.  Tickner(/),  (In 
one  of  which  Mr.  Justice  Barrington  concurred)  not- 
withstanding the  point  of  the  power  being  merged  in 
the  fee  was  expressly  urged  against  the  revocation(ti). 
But  Lord  Alvanley  said  there  was  a  power  to  dispose, 
which  he  agreed  was  not  larger  than  the  fee,  but  it 
was  a  different  power  of  disposition ;  he  could  grant 
it  by  a  single  paper ;  he  could  not  convey  the  fee 
except  by  the  common  modes  of  conveyance ;  and 

(o)  See  Webb  v.  Temple,  1  (r)  See  8  Vesjun.  281. 

Freem.  542.  Luther  v.  Kidby,  3  P.  {$)  See  3  Ves.  jun.  657. 

Wms.  170,  n.  April,  1730.  {t)  Renyon  v.  Sutton,  S  Yes.  jun, 

(ji)  See  2  Ves.  jun.  157, 429, 662.  601,  cited ;  and  Notts  v.  Shirley. 

6  Ves.  jun.  219.  ibid.  604,  n. 

(j)  See  2  Yes.  jun.  429.  (u)  See  8  Yes.  jun.  115. 
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and  though  the  power  was  not  larger,  yet  it  was  tn  he 
executed  in  a  different  manner. 

Indeed,  from  Sir  Edward  Clere's  case  to  that  of 
Maundrell  r.  Maundrell,  with  the  exception  of  Lord 
Ashburton's  opinion,  and  the  supposed  opinion  of  tlie 
lodges  in  Goodhill  u  Brigham,  it  has  been  considered 
dear  that  the  power  in  question  was  not  absorbed  in 
file  fee,  and  innumerable  conveyances  have  been  pre- 
paied  on  that  opinion. 

The  reason  generally  given  in  favour  of  the  ex- 
istence of  the  power  appears  to  be  too  well  grounded 
to  be  easily  answered,  and  it  prevails  as  much  in  the 
case  of  Maundrell  T.  Maundrell  as  in  any  case  whatever; 
for  even  admitting  that  the  power  implied  that  the 
deed  or  will  ought  to  be  legally  executed,  yet  if  the 
power  subsisted  the  estate  might  have  been  conveyed 
by  lirtue  of  it,  without  the  necessity  of  the  person 
to  whom  it  was  conveyed  previously  taking  possession 
of  the  estate,  or  the  possession  being  vested  in  him  by 
force  of  fhe  statute  of  uses,  which  must  have  been  done 
if  the  power  was  absorbed  in  the  fee.  Besides,  the 
point  does  not  seem  open  after  the  case  of  Tickner 
r.  Tickner,  in  which  the  same  words  were  used. 

Upon  the  whole,  therefore,  there  is  a  decision  by 
ill  the  Judges  of  England,  given  after  mature  delibera- 
tion, and  acknowledged  by  many  subsequent  Judges, 
in  bvour  of  the  existence  of  the  power ;  and,  on  the 
other  hand,  in  favour  of  the  absorption  of  the  power^ 
there  is  Lord  Ashburton's  private  opinion,  to  which 
■0  attention  has  ever  been  paid,  and  the  decision  at 
Hie  Bolls,  wfiere  the  authorities  which  settled  the  con- 
trary doctrine  were  not  adverted  to. 
[   Before  quitting  this  subject,  we  may  remark,  that 
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upon  its  being  settled  that  in  these  cases  the  fee  ^ 
vested,  subject  to  be  divested  by  an  execution  of 
power,  it  was  doubted  whether  a  right  of  doi 
which  had  attached  on  the  estate  could  be  over-rea 
ed  by  an  execution  of  the  power.  The  late  ] 
Fearne,  and  many  other  gentlemen  of  eminei 
thought  the  execution  of  the  power  defeated  the  ri 
to  dower,  and  it  has  never  been  directly  settled  i 
it  will  not.  From  this  doubt,  however,  and  beca 
a  power  of  appointment  is  liable  to  be  suspended 
destroyed,  and  the  existence  of  the  power  is,  i 
case  of  this  nature,  the  only  circumstance  which  ] 
eludes  the  wife  from  her  dower  {x\  it  is  usual  to 
quire  a  fine  on  the  part  of  purchasers ;  and  con\ 
ancers  in  this,  as  in  all  other  cases  where  a  per 
has  a  power,  and  also  an  interest,  ex  ahundanti  c 
tda^  generally  make  him  not  only  exercise  his  p 
er,  but  also  convey  his  interest.  To  this  pract 
and  the  decisions  that  a  devise  to  such  persons  a 
shall  appoint  is  a  fee,  I  am  persuaded  that  the  de 
of  the  existence  of  the  power  owes  its  origin. 

When  the  case  came  before  Lord  Eldon  he  expr 
ed  himself  dissatisfied  with  the  decision  in  Gooc 
V.  Brigham ;  and  upon  the  authority  of  Sir  Edif( 
Clere's  case.  Lord  Hardwicke's  opinion,  and  the  a 
before  cited  on  partitions,  and  upon  the  general  p 
tice  of  conveyancers,  he  held  clearly  that  the  po 
might  well  subsist  with  the  fee.  His  Lordship's  aui 
rity  has  quite  settled  the  point(2^).  In  the  case  of  Ro 
V.  Wadham  (z),  which  was  decided  six  moi 

(x)  N.  2-  Co.  Litt.  216  a. 

(y)  Moreton  v.  Lees,  C.  P.  Lancaster  1819,  post  [p.  133.] 
\z)  Roach  V.  Wadham,  6  East,  289. 


MERGER  OP  POWERS. 

b^bre  Lord  Eldon  made  his  decision,  and  in  which  the 
sane  point  arose ;  it  was  erroneously  stated,  that  the 
decree  at  the  Rolls  in  Maundrell  v.  Maundrell  had 
beea  reversed  in  the  House  of  Lords,  and  thereupon 
ttie  counsel  on  the  other  side  admitted  that  the  power 
was  not  mei^d  in  the  fee,  and  the  Court  of  King's 
Bench  in  delivering  judgment  took  the  point  for 
granted. 

There  are  stilly  however,  two  cases  which  escaped 
Ae  attention  of  every  one ;  I  allude  to  Gross  v.  Hud- 
K)ii(z),  before  Lord  Thurlow ;  and  Dobbins  v.  Bow- 
manCa),  before  Lord  Hardwicke ;  to  which  I  might 
add  the  case  of  Abbot  v.  Burton(&).  In  the  first  case, 
•D  estate  was  conveyed  to  John  Hay  for  life,  with  re- 
Bttinders  over,  with  the  ultimate  remainder  to  the  use 
of  the  survivor  of  him  and  his  wife  in  fee.  And  a 
power  was  given  him,  in  the  usual  terms,  to  appoint 
iOO/.  a  year  to  take  effect  after  his  decease.  He  ex- 
erased  tins  power  by  his  will.  His  wife  died  in  his 
Ufe.time,and  all  the  intermediate  remainders  became 
incapable  of  taking  effect,  so  that  he  was  seised  in  fee ; 
and  Lord  Thurlow  held  that  the  power  was  merged 
bf  the  accession  of  the  fee. 

This  case  is  not  precisely  like  Maundrell  and  Maun- 
dreH  There  the  donee  of  the  power  acquired  the 
Okie  immediately  on  the  execution  of  the  deed  cre- 
atiag  the  power,  so  that  unless  the  power  had  been 
aphdd  it  would  have  been  void  in  its  creation.  But 
here  ttie  donee  had  not  any  estate  at  the  execution 
of  the  deed  in  which  the  power  could,  under  any  coih 
Unction,  be  absorbed,  and  consequentiy  the  decision, 

(ff)Slko.C.  C.SO.  (6)  Vidtinfrg. 

(^SAIL40S. 
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they  were  intended  to  over-reach.  To  this  there 
could  be  no  objection ;  it  would  not  affect  any  prior 
exercise  of  the  power  although  by  will.  Of  course 
where  the  power  has  been  executed  by  deed  the  ac- 
cession of  the  fee  will  not  invalidate  the  execution. 

In  Mortlock  v.  Buller(d)  the  estate  was  settled  to 
trustees  for  a  term,  to  raise  pin-money,  remainder  to 
the  husband  for  life,  with  the  usual  remainder  to  trus- 
tees to  preserve  contingent  remainders,  remaindei'  to 
the  wife  for  life,  remainder  to  trustees  for  a  term,  to 
raise  portions  for  younger  children,  remainder  to  ths 
sons  of  the  marriage  in  tail,  remainder  to  the  husband 
in  fee,fwith  a  power  of  sale  and  exchange  in  the  trus- 
tees, td  be  exercised  at  any  time  or  times,  at  the  re- 
quest 6f  the  husband  and  wife,  or  the  survivor.  The 
wife  di6d  in  the  husband's  life-time,  without  issue. 
Lord  EMon,  according  to  the  report,  stated,  that  the 
trustees  had  only  an  estate  to  preserve  contingent  re- 
mainders during  the  existence  of  the  marriage ;  and 
in  the  event  that  had  happened,  the  husband's  life* 
estate  and  remainder  in  fee  being  brought  together, 
in  law  the  power  of  the  trustees  is  extinguished  and 
gone.   The  estate  to  preserve  contingent  remainders 
was  of  course  still  subsisting,  and  the  life-estate  and 
remainder  in  fee  were  only  executed  stib  modo.  The 
substantial  ground  upon  which  such  a  power  in  trus- 
tees should  be  held  not  to  be  subsisting,  is,  that  the 
intention  of  the  settlement  was  to  confine  it  to  the 
time  during  which  the  uses  of  the  settlement  existed. 
By  the  decree,  which  was  drawn  up  by  the  Lord 
Chancellor  himself,  it  appears  that  he  did  not  intend 
to  decide  the  point 

(d)  10  Ves.  jan.  m 
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In  Trower  v.  Knightley  an  estate  was  devised  to 
Uustees  In  fee,  in  trust,  as  to  a  moiety  for  each  of  two 
daugtiters  of  the  testator  and  their  issue  at  twenty- 
one,  with  a  general  power  to  the  trustees  to  sell.  One 
dau^ter  died,  and  her  children  attained  twenty-one, 
and  were  entitled  to  the  fee  of  one  moiety.  The  trus« 
tees  sold  the  entirety ;  and  the  question  upon  the  ex- 
istence of  the  power  now  stands  for  argument  before 
fte  Vice-Chancellor.(l) 

Id  a  recent  case,  the  estate  for  life  and  reversion  in 
fce,  had,  by  fhe  failure  of  the  preceding  limitations, 
umted,  and  the  settlor  had  devised  the  reversion  in 
fee  to  uses  in  strict  settlement.   There  was  a  power 
of  sale  in  the  original  settlement  which  was  exercisa- 
\At  by  the  consent  of  a  jointress,  who  was  still  alive. 
It  was  contended,  that  the  power  still  existed,  and 
nn|B;ht  be  exercised  so  as  to  defeat  the  uses  created 
by  the  will.    The  Master  of  the  Rolls,  without  deter- 
mirang  whether  the  power  was  legally  extinct,  held 
that  it  could  never  be  intended  to  refer  to  a  perfectly 
irew  set  of  limitations  in  a  new  settlement,  at  a  long 
sobsequent  period,  under  a  disposition  of  the  estate 
JDade  by  the  will  of  the  owner  of  the  Jee{e). 

In  the  case  of  Dobbins  v.  Bowman  before  referred 
(0,the  uses  of  a  recovery  were  declared  to  the  use  of 
Henry  Reynal  in  fee,  and  to  such  uses  as  he  by  his 
iriQ,  or  any  instrument  in  writing  by  him  duly  execu- 
ted, should  limit  and  appoint.  He  exercised  this 
power  by  his  will,  and  it  was  insisted  that  the  will 

(e)  Whcate  v.  Hall,  17  Vea.  jun.  80. 

(1)  ^TkeYice  ChanceUor  held,  that  the  power  existed  over  the  en- 
1irety,iajiMr.8ttgdeninthedSdc/e7ki^         EngKsh  editianof  this 
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was  void,  as  a  use  could  not  be  limited  on  a  use ;  but 
although  Lord  Hardwicke  admitted  this  rule,  yet  be 
thought  the  word  and  must  be  understood  d  sjunctive- 
ly  for  the  word  or;  but  at  any  rate  he  thought  the  es- 
tate  passed  by  the  will.  This  case  then  is  another 
authority  in  favour  of  the  existence  of  a  general 
power  given  to  the  tenant  in  fee.  This  point  was 
taken  for  granted  both  at  the  bar  and  upon  the  bench. 
So  Lord  Chief  Justice  Trevor,  in  delivering  the  judg- 
ment of  the  court  in  the  famous  case  of  Abbott  and 
Burton,  treated  it  as  clear,  that  a  remainder  limited 
to  a  married  woman  in  fee,  with  a  power  to  her 
during  the  coverture  to  dispose  of  it  as  she  should 
think  fit,  was  a  valid  limitation,  and  that  the  power 
subsisted,  and  might  be  legally  exercised  (f).  And 
Lord  Kenyon,  I  find,  when  at  the  bar,  gave  an  opinion 
in  favour  of  the  limitation. 

In  Goodhill  v.  Brigham,  before  referred  to,  the  de- 
vise  was  to  a  married  woman  in  fee^  with  a  power 
superadded  for  her  to  dispose  of  the  estate  as  she 
should  think  proper,  and  as  if  she  were  sole.  The 
Court  of  Common  Pleas  held  this  power  to  be  void, 
as  repugnant  to  the  fee  before  vested  in  her.  This 
decision,  however,  cannot  be  relied  on.  It  has  never 
been  spoken  of  with  satisfaction.  If  the  opinions  in 
Dobbins  v.  Bowman,  and  Abbot  and  Burton,  were 
correct,  it  is  clear  that  the  court  might  have  consi- 
dered the  devise  as  giving  her  a  power  of  appoint- 
ment with  a  remainder  in  fee.  It  was  much  more 
difficult  to  make  this  construction  in  those  cases,  as 
the  question  there  arose  upon  a  limitation  in  a  deed. 
I  have  seen  an  opinion  of  the  late  Lord  Rosslyn's, 

(f)  11  Mod.  181 ;  and  see  WiUes,  180. 


MBR6BR  OF  POWERS.  gg 

pvcR  in  the  year  1775,  where  the  estate  was  limited 
by  a  fine  and  declaration  of  ases,  to  the  use  of  C.  M.^ 
a  married  woman,  in  fee,    together  with  such  pow- 
ers as  are  hereinafter  mentioned  and  reserved,  (that 
is  to  say,)  that  it  should  be  lawful  for  her  to  appoint 
any  new  or  other  use  or  uses,  estate  or  estates,"  ^c. 
in  the  usual  way.    The  question  was,  whether  the 
power  was  well  created.    He  wrote  the  following 
opinion :  "  The  intent  of  the  deed  is  clearly  to  give 
Mrs.  M.  an  option  to  dispose  of  her  estate,  notwith- 
striding  her  coverture  ;  and  tliat  construction  of  the 
words  which  will  give  effect  to  the  clear  intent  of 
the  deed,  and  not  destroy  it,  is  certainly  the  best  con- 
struction.   The  fee  limited  to  Mrs.  M.  is  qualified  in 
the  very  sentence  itself  by  the  powers  after  mention- 
ed, inserted  for  no  other  purpose  but  to  enable  her  to 
tfspose  of  that  fee,  and  which  are  to  take  effect  out 
of  the  very  estate  ^ven  to  her.  The  deed  would  have 
been  niore  properly  drawn  if  the  first  use  declared  /lad 
been  to  such  person  or  persons^  and  for  such  estates^  as 
she  by  deed  or  will  should  ajfpoint^  and  in  default  of 
Qfpoirdment  to  her  in  fee;  but  it  is  exactly  the  same 
thing  in  substance  to  limit  the  estate  to  her  in  fee, 
subject  to  her  power  of  appointment;  for  whoever 
daims  as  heir  to  her,  must,  by  the  express  terms  of 
the  deed,  take  subject  to  the  power  of  appointment ; 
and  if  it  is  well  executed,  as  in  this  case  it  appears 
to  be,  the  execution  of  the  power  defeats  the  title  of 
I  the  heir." 

From  this  opinion  it  may  be  inferred  that  Lord  Ros- 
[  dyn  would  not  have  agreed  with  the  decision  in  Good- 
ttl  v«  Brigbam  had  that  case  come  before  him  ;  and 
it  dearij  shows  that  ha  thought  an  estate  might  be 
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effectuany  limited  to  such  uses  as  a  person  should 
appoint,  and  in  default  of  appointment  to  the  same 
person  in  fee.  In  a  case  before  Lord  Kenyon  be 
treated  it  as  wholly  immaterial  in  what  part  of  the 
deed  powers  are  inserted,  whether  before  or  after  the 
estates  created(g). 


{g)  Rex  V.  The  InhabitaHts  of  Eatington,  4  Term  Rep.  177. 
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CHAPTER  II. 

OP  THE  CREATION  OF  POWERS. 


Section  L 

Of  the  Wards  by  which  Powers  may  he  Created, 

To  the  valid  creadon  of  powers  it  is  essential  that 
ftere  should  be  first,  sufficient  words  to  denote  the 
intention ;  secondly,  an  apt  instrument,  and,  thirdly, 
a  proper  object.  Of  each  of  these  I  propose  to  treat 
in  its  order :  and  then,  lastly,  to  show  the  efiect  of 
the  creation  of  a  power. 

Rrst,  then,  no  precise  form  of  words  is  necessary. 
Powers,  we  have  seen,  are  mere  declarations  of  trust, 
nd  therefore  any  words,  however  informal,  which 
dearly  indicate  an  intention  to  give  or  reserve  a  pow. 
er,  are  sufficient  for  the  purpose(a).  The  same  rule 
prevails  as  to  common-law  authorities  created  either 
by  will(6)  or  deed.  Neither  is  it  material  in  what  part 
txf  tte  instrument  the  power  is  inserted(c}.   So  a  re- 


(fl)  AamL  Mo.  608.  Snape  v.  2  Ves.  175 ;  Warneford  v.  Thomp- 

IVtap  ft  Ro.  Abr.  262  (B)  pi.  3 ;  son,  3  Ves.  Jun.  513. 

■ilty  if  Oion.  V.  Leif^ton,  2  (e)  Rex  v.  Inhab.  of  Eatington^ 

liB^  Srr  I  and  see  Fhzg.  222.  4  Term.  Rep.  177. 
19  Bnl  if  Btaftrd  v.  Buckky, 
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cital  or  preamble  in  a  deed  may  operate  as  a  good  re- 
servation of  a  power(rf) ;  but  a  recital  in  a  deed  of  an 
invalid  prospective  power  will  not  operate  as  a  reser- 
vation of  a  new  power,  although  if  the  error  had 
been  discovered  the  donee  could  have  created  a  new 
power(^).  This  can  only  be  understood  by  an  exam- 
pie :  In  Hele  v.  Bond  a  general  power  was  given  to 
appoint  and  revoke  toties  quoties ;  the  donee  in  a  deed 
of  appointment  executed  under  this  power,  recited 
the  power  fully,  but  neglected  to  reserve  a  new  power 
of  revocation,  which  he  might  have  done  ;  and  it  was 
determined  that  the  recital  of  the  old  power  did  not 
operate  as  the  reservation  of  a  new  one. 

It  was  at  first  doubted  whether  a  power  deriving 
its  effect  from  the  statute  of  uses  was  well  limited, 
unless  there  were  words  in  the  assurance  that  the  fe-? 
ofTee  and  his  heirs  should  stand  seised  to  the  uses  to 
be  created  by  force  of  the  power^y^.  In  old  prece- 
dents such  a  clause  was  usually  inserted.  This  prac- 
tice  has  been  long  discontinued,  and  it  is  clear,  that 
at  this  day  it  is  wholly  unnecessary. 

In  old  precedents  of  settlements  it  is  not  unusual 
to  meet  with  powers  by  which  the  donees  are  author- 
ized to  limit  and  appoint  the  estates  which  they  are 
enabled  to  create.  In  later  times,  the  mind  being  car- 
ried to  the  effect  of  the  act  to  be  done,  and  not  to  the 
mode  in  which  it  was  to  be  exercised,  it  became  usual 
to  empower  the  donee  to  "  lease,  sell,  exchange,'*  ijc. 
and  not  to  limit  or  appoint  by  way  of  lease,  sale,  or 
exchange.  In  fact,  both  forms  arc  accurate ;  the  ancient 

(d)  Fitzgerald  v.  Fauconberge,      {e)  Heic  v.  Bond,  infru  Appea- 
Fitz.20r.  dix.No.3,MS. 
(f)  Poph.  81. 
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mode  describes  the  operation  of  the  act,  the  modern 
praetice  points  out  the  effect  of  it :  and  when  it  is  con- 
adered  that  the  power  is  equally  well  created,  whether 
Words  denoting  the  operation,  or  words  describing  the 
effect,  are  used,  and,  that  when  the  power  is  executed 
the  interest  created  by  it  is  an  actual  lease,  or  ex- 
change, ^c.  we  shall  probably  think  that  it  is  whoUy 
immaterial  which  form  is  used.  The  point,  however, 
has  been  the  subject  of  much  learned  controversy(^). 

It  will  here  be  proper  to  consider  what  is  a  power, 
ndnot  an  interest. 

k  devise  to  A  for  life,  expressly,  with  remainder 
to  such  persons  as  he  shall  by  deed  or  will  appoint, 
will  of  course  not  give  him  the  absolute  interest,  al- 
though  he  may  acquire  it  by  the  exercise  of  his 
power(A). 

It  is  said,  that  where  an  estate  is  given  absolutely, 
^thout  any  prior  limited  interest,  to  such  uses  as  a 
person  shall  appoint,  it  would  be  an  estate  in  fee(t). 
But  this  doctrine  refers,  only  to  a  devise,  for  in  a  con- 
veyance such  a  limitation  would  merely  confer  a  power 
on  the  party,  and  not  give  him  an  estate  in  fee. 

Where  there  is  an  express  estate  for  life  given  by 
wfll,  with  liberty  to  give  the  fee  to  particular  persons, 
flif  devisee  shall  take  for  life,  with  a  power  to  appoint 
the  estate  to  the  objects  designated(A:).    But  where  an 

(f)8eeButl.  n.  1.  to  Co.  Litt.  Baldwin  v.  Pole,  Ch.  Trinity  T. 

271  b;PweIl'.-:  ii  t^i  Fearne's  Ex.  8  Geo.  Ill;  and  see  3  Ves.  jun. 

i  Dev.  p.  379;  and  Preston's  Tracts,  470 ;  and  see  Hales  v.  Margenim, 

I  p^ai  3  Ves.  jun.  299;  Cook  v.  Ducken- 

I    (i)  See  fiarford  v.  Street^  16  field,  2  Atk.  565. 

I       Ju*  135.  (k)  L'efe  v.  Saltingstone,  1  Mod. 

I  W  Whi^kon  v.  Cleyton,  1  Leo.  189;  1  Freem.  149,  163,  176; 
I  iM;  Anon.  3  Leo.  71.  pi.  108; 
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estate  for  life  is  not  expressly  given,  but  the  estate  is 
bequeathed  generally  to  the  devisee,  to  such  uses  as 
he  shall  appoint  at  his  will  and  pleasure,  nevertheless ' 
restraining  the  disposition  to  particular  objects,  it^ 
seems  doubtful  whether  the  devisee  will  take  a  fee* 
simple  conditional,  or  an  estate  in  fee  upon  trust,  or 
an  estate  for  life,  with  a  power  to  dispose  of  the  in- 
heritance.    This  is  the  case  of  Daniel  and  Ubley, 
where  the  devise  was,  to  "  Agnes  ray  wife,  to  dispose 
at  her  will  and  pleasure,  and  to  give  to  such  of  my 
sons  she  thinks  best."    According  to  Sir  William 
Jones's  report  of  this  case(/),  he,  and  Crew,  Chief  Jua- 
tice,  thought  that  the  wife  had  an  estate  for  life,  with 
a  power  to  appoint  the  reversion,  and  if  not,  that  she 
had  a  fee-simple  conditional ;  and  if  she  conveyed  con- 
trary to  the  condition,  the  heir  at  law  might  enter  for 
the  condition  broken(m) :  and  Whitlock  and  Dodridge 
were  of  opinion  that  she  had  a  fee-simple  upon  trust 
In  Noy^s  reports(7i)  it  is  stated  generally,  that  the 
vnfe  had  a  power ;  and  in  Latch's  report  (which  is 
the  best)(o),  Whitlock  and  Jones  are  stated  to  have 
held,  that  the  wife  had  an  estate  for  life,  with  power 
to  appoint  the  reversion ;  while  Dodridge,  who  relied 
on  the  word  dispose,  was  of  opinion,  that  she  had  a 
fee-simple  conditional;  and  Crew,  Chief  Justice^ 
agreed  with  him :  but  on  a  subsequent  argument  it 
seems  that  the  Chief  Justice  came  over  to  the  opinion 
of  Whitlock  and  Jones,  and  thought  that  the  wife  bad 
only  a  power  to  appoint  the  reversion. 

Cart  232 ;  Dighton  v.  Tomlinson,  Anon.  Dall.  58,  pi.  5 ;  Doe  v.  Pcir- 

1  Comjns.  194 ;  1  P.  Wms.  149.  8on,  6  East,  17S. 

(I)  1  Jo.  137.  (n)  P.  80. 

(w)  See  49  E.  3,  16,  pi.  10.  (o)  P.  9,  39,  134. 
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In  a  modern  case(p)  th^  devise  was  of  the  testa- 
tots  lands,  tenements,  anc  hereditaments,  to  bis  wife, 
Id  be  divided  and  dispose:  of  amongst  bis  youngest 
children and  it  was  deteroined  by  Sir  Joseph  Jekyll, 
that  the  word  disposed  related  to  the  estate  of  the  de- 
visor, for  that  the  lands  coild  not  be  disposed  of,  but 
the  estate,  and  conseqaentl'  the  wife  had  a  fee. 

The  better  opinion,  hoover,  certainly  is,  that  the 
devise  is  for  life,  with  a  pwer  to  appoint  the  inheri- 
tance, unless  the  words  a  the  will  clearly  negative 
such  a  construction,  and  tie  authorities  appear  to  be 
greatly  in  favour  of  that  opinion.    The  most  objec- 
tionable construction  is,  tht  the  devisee  takes  a  fee- 
simple  upon  trust :  for  it  nust  at  this  day  be  consi- 
dered clear,  that  if  the  devisee  be  a  married  woman 
she  cannot  convey  without  a  fine,  because  the  law  will 
not  advert  to  the  trust ;  ad,  in  regard  to  its  being  an 
estate  upon  condition,  wcmay  observe,  that  what  by 
ttie  old  law  was  deemed  a  ievise  upon  condition^  would 
now,  perhaps,  in  almost  eery  case,  be  construed  a  de- 
vise in  fee  upon  trustC^),  ^nd  by  this  construction,  in- 
stead of  the  heir  taking  advantage  of  the  condition 
broken,  the  cestui  que  trut  can  compel  an  observance 
of  the  trust  by  a  suit  in  eiuity. 

But  suppose  an  estate  D  be  given  to  A  expressly  for 
life,  with  remainder  to  sish  persons,  8^c.  generally  as 
be  shall  appoint,  will  the  devisee  in  that  case  take  a 
fee?  In  a  case,  in  the  thrd  volume  of  Leonard(r),  the 
lands  were  devised  "  to  tie  wife  for  life,  and  after  her 
ilecease  she  to  give  the  ame  to  whom  she  will."  It 
was  determined  that  shi  took  for  life  ofily,  but  with 

{p)  Anon.  2  Kel.  C.  C.  6.  (r)  Anon.  3  Leo.  71.  pi-  108;  4 

(f)  See  49  E.  3.  16.  pi.  10.         Leo.  41,  pi.  1!0. 
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an  authority  to  give  the  reversion  to  wtiom  she  pleased, 
for  the  express  estate  for  \fe  should  not  be  enlarged 
by  implication(5).  In  a  case,  about  ten  years  after- 
wards,  reported  in  Leonard  first  volume(^),  the  devise 
was  to  the  testator's  wife  £dyth,  during  her  widow- 
hood,  remainder  to  A  in  tail,  and  if  A  died  without 
issue  in  the  life  of  the  wif,  that  then  the  land  should 
remain  to  her  to  dispose  tiereof  at  her  pleasure.  A 
did  die  in  her  life-time  wtkout  issue,  and  it  was  de- 
termined that  the  wife  tone  a  fee-simple.  The  court 
relied  upon  the  words  of  tie  limitation  of  the  remain- 
der to  the  wife.  Quod  inte^a  remaneat  dictot  Edythtr. 

In  a  modern  case(w),  the  devise  was  to  the  testator^s 
heir  at  law^  for  her  life,  am  after  her  death  to  her  law- 
ful issue  ;  and  if  she  shoud  have  no  issue,  then  that 
she  should  have  power  todispose  thereof  at  her  wfll 
and  pleasure.  She  died  vithout  issue.  The  whole 
court  was  clearly  of  opinimthat  she  had  an  estate  in 
fee-simple  by  the  will,  as  tte  contingent  remainder  to 
the  issue  never  vested  :  tha.llie  testator  by  giving  her 
power  to  dispose  thereof  at  her  will  and  pleasure,  in 
case  she  had  no  issue,  had  gjren  her  a  fee-simple  :  but 
supposing  the  words  did  notcarry  the  fee-simple,  yet, 
as  she  was  heir  at  law,  the  fe  descended  to  her  upon 
the  death  of  the  testator,  aid  she  having  no  issue  it 
was  never  out  of  her;  arn  the  Judges,  therefore, 
held  a  will  made  by  her  duing  her  coverture  to  be 
void.  Against  this  opinion  the  before-mentioned 
case  in  3  Leon,  was  cited,  but  the  court  said  that 
that  case  was  not  law,  and  :hat  the  case  in  l  Leon, 
was  determined  after  that  in  8  Leon.    In  a  very  late 

(«)  See  Lord  Ptrker'8  judgment  (<)  Jennor  v.  Hardie,  1  Lea.  d83. 
in  Tomlinson  v.  Dighton,  1  P.  (u]6oodtitlev.Otwa7,2Wii8.6. 
Wma.  in. 
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case(i),  where  an  estate  for  Ife  only  was  given,  with 
a  power  to  dispose  by  willing  contingent  event,  the 
case  of  Goodtifle  and  Otway  was  not  referred  to,  but 
the  case  in  3  Leon,  was  rel:ed  on  as  an  mdharity ; 
and  it  was  determined,  that  tfic  devise  took  for  life 
on\y,  with  a  power  of  disposMon  by  will. 

It  remains  for  us  to  attempt 'o  reconcile  these  cases; 
and  it  is  conceived  that  the  cast  in  3  Leonard  must  still 
be  deemed  a  binding  authority  As  a  general  rule,  it 
most  be  admitted  that  the  law  does  not  incline  to  en- 
large  expreM  estates  by  impli3ation.  But  tlie  case  of 
Goodtitle  and  Otway,  as  well  is  the  case  in  l  Leonard, 
may  well  stand  witliout  subvcting  the  authority  of  the 
case  in  3  Leonard.  The  case  in  1  Leonard  seems  to 
have  been  decided  on  the  apparent  intention  of  the  tes- 
tator,  that  in  case  of  the  deati  of  A  without  issue,  in 
the  life  of  the  wife,  she  should  tike  the  whole  dominion. 
The  estate  for  life  was  given  merely  on  account  of  the 
rerattnder,  and  the  words  appied  rather  to  an  actual 
estate  than  to  a  power.  In  Gcodtitle  and  Otway  also, 
the  estate  for  life  was  created  only  to  introduce  the 
remainder.  Besides,  if  (whicl  the  court  seemed  to 
doubt)  the  words  did  not  cary  the  fee-simplc,  then 
it  was  no  objection  that  the  fee  descended  to  the 
daughter,  and  was  never  out  3f  her ;  for  the  fee  de- 
scended,  charged  with  the  poMer,  and  under  that  con- 
struction  she  had  a  general  pover  of  appointment,  with 
remainder  to  herself  in  fee;  anc  as  her  will  was  void  un- 
less it  operated  as  an  executioi  of  her  power,  it  ought 
to  have  been  deemed  an  exercise  of  it,  according  to  the 
cases  noticed  in  a  subsequent  fart  of  this  work.  This 
case  was  certainly  very  distinguishable  from  that  in  1 
Leonard.  The  cases,  howcver,may  perhaps  be  thought 
to  aulfaorize  the  following  condusions : 

bid  V.  Shergold,  10  Ves.  anc  Fisher  v.  the  Bank  of  Eng. 

jp*  S70;  and  see  Nannock  v.  land,  13  Ves.  jun.  Ill,  cited, 

wtoD.  r  Ves.  jun.  391>  ace;  Bndley i;.  Westcott, ib. 445. 
■ttdalv.  Hearle,  1  Anatr.  1S4; 
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ist,  That  where  there  is  an  express  estate  for 
given,  with  a  gift  in  default  of  appointment  genera 
as  the  devisee  shall  appoint,  without  any  interven 
estate  to  strangers,  the  devisee  shall  take  for  life  01 
with  a  power  of  dispositon  over  the  inheritance.  1 
rule  is  more  inflexible  «irhere  a  specific  mode  of 
ercising  the  power  is  p>inted  out.  But, 

»dly,  Where  the  estae  for  life  is  given  in  order  to 
in  estates  to  strangers,  ind  no  specific  mode  isrequi 
to  the  disposition  of  the  nheritance,  there,  in  the  ev 
of  the  mesne  estates  nottaking  efiect,  the  devisee  si 
take  the  entire  fee-simpfe.  These,  however,  cannot 
treated  as  general  rubs  applicable  to  every  ca 
Wherever  a  power  is  dearly  intended  to  be  given, 
devisee  cannot  be  holdei  to  take  a  fee.  Had  the  dev 
for  instance,  in  Goodtile  v.  Otway,  in  failure  of  iss 
been  "  that  the  wife  ^ould  have  power  to  disp 
thereof  at  her  will  anc  pleasure,  notrvithstanding  . 
ciwerture^''  she  would  lave  taken  a  power  merely,  e 
not  the  fee-simple.(i) 

In  Robinson  v.  Dusgde  a  direction  by  a  testator,  1 
ieoo{.  should  be  at  the  dsposal  of  his  wife,  in  and  by 


[(1)  We  may  lay  H  down  as  an  bontrorcrtible  rale,  that  where  an  eatata  it  giTC 
pertnn  generally,  or  indt-6nitelv ,  with  i  power  of  diapoaitkm,  it  carries  a  fee ;  and  th( 
exeeption  to  the  rule  is,  wberp  the  testatf  fi;ives  the  first  taker  an  esute  for  life  oii/y,  by  g 
and  fX|)T^B8  words,  and  annexes  to  it  a  ]owerof  disposal.  In  that  pailicular  and  speeial 
the  devisee  for  life  will  not  take  an  estae  in  fee,  notwitbsuodhig  the  distinct  anc!  nakc 
of  a  power  of  disposition  of  the  reTenS>o.  This  distinction  is  carpfully  marked  and  a 
in  the  cases. "  Per  Kb  vr.  Chancellor^  leliveriog  the  opmino  of  the  Court  of  Errors  of 
York,  in  Jacktan  t.  RobmM^  16  Johm.  Rep.  537,  referring,  in  addition,  to  TamUn. 
JXrhi-jfif  Rod  v.  Sfurgroldy  and  GooMe  v.  Otway ,  hereinbefore  noticed  bv  Mr.  Su. 
to  Cronlmg  V.  Cro9»Ung,  2  Cox's  Ca.  ;96.  It  is  aaid  also  in  one  ease,  in  general  ternii 
a  pow^r  to  aell  in  a  devise  gives  a  fee,  Mhrie  v.  Outhrie,  1  Call,  7. ;  but  where  A,  by 
oOoveyed  land  to  B.,  his  son-in-law,  m  *ee,  aobject  to  the  following  restrictions,  vix,  0 
h  not  to  sell  the  same  during  the  natiral  life  of  A.  but  if  A.  sells  his  land,  then  B 
liberty  to  sell  and  conyt^ :  and  if  B.  sbold  die  before  A.,  or  before  A.  sells  his  land, 
B  is  to  leave  the  same  to  his  wife,  or  hsr  lawful  iaaiie,  bat  if  A.  should  sell  his  land  I 
the  death  of  B.,  or  A.  shonid  die  before  B.,  then  B.  may  bequeath  or  aell  the  aame 
ehooa^s,— it  was  held,  that  the  estate  of  B.  was  an  onlimited  estate,  to  which  the  doetr 
powers  vaa  not  appUeaUe.  APmmamj.M^,t9^MBtm]t,SQr.] 
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last  will  and  testament,  to  whom  she  shall  think  fit  to 
^ve  the  same,  was  holden  to  be  an  absolute  gift  to 
heriy).  But  this  case  has  been  questioned  on  the  ab- 
stract point,  and  it  has  been  determined  that  a  bond  for 
payment  of  a  sum  of  money,  as  A  shall  by  will  ap- 
point, does  not  secure  the  sum  to  A's  representatives 
in  default  of  appointment(z).  But  a  gifl  of  a  sum  to 
the  testator's  wife,  to  be  disposed  of  as  she  thinks 
proper,  to  be  paid  after  her  death,  is  not  a  power,  but 
vests  the  whole  interest  in  the  legatec(a). 

11  has  always  been  considered  that  a  devise  to  trus- 
tees and  their  heirs,  upon  trust,  in  a  given  event  to  sell, 
or  to  do  any  other  act  which  may  require  the  inhe- 
ritance,  rests  the  legal  fee  in  the  trustees,  and  they 
cannot,  upon  the  construction  of  any  subsequent  devise, 
be  held  to  take  merely  a  power,  for  that  would  defeat 
the  express  devise  to  them.  This  rule  was  not  attend- 
ed  to  in  tlie  late  case  of  Hawker  v.  Hawker(ft),  nor 
does  the  attention  of  the  court  appear  to  have  been 
called  to  it.  That  case,  and  Doe  v.  Simpson(c),  rep- 
der  it  very  difficult  for  counsel  to  advise  upon  titles 
depending  on  the  union  of  estates. 

Here  we  may  notice  a  case  where  the  devise  was 
to;J,  a  single  woman,  for  life,  in  case  sh3  sh:)uld  con- 
tinue  unmarried,  and  after  her  decease  as  she  should 
appoint  by  deed  or  will,  and  in  default  of  appointment 
oyer.  But  in  case  A  married  with  the  consent  of  per- 

(y}lflliuison  V.  Dusgale,2  Vern.  Ves.jun.  60,  and  7  Ves.  jun.  400; 

181.  Standen  t\  Standen,  2  Ve?.  jun. 

(j)  Bw:kland  r.  Barton,  2  H.  589;  Bradley  v.  Westcott,  13 

MUL136.  Yes.  jun.  445. 

(m)  Hixon  v.  Oliyer,  13  Ves.  (b)  3  Barn.  &  Aid.  537. 

jM.  106;  we  Hales  v.  M&rgerum,  (c)  5  East,  162. 
S      ju,  S99 1  Croft  V.  Slee,  4 
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sons  named  in  the  will,  her  life-estate  was  to  continue. 
The  court  held  that  the  life-estate  only  was  subject  to 
the  condition(^). 

We  are  now  to  consider  in  what  cases  executors 
take  a  fee-simple  upon  trust  to  sell,  under  a  will,  or 
are  invested  merely  with  a  power  of  disposition.  As 
far  back  as  the  reign  of  Henry  the  Sixth,  it  was  laid 
down  in  a  case  in  the  year-books,  that  if  one  devise 
that  liis  executors  shall  sell  his  lands,  and  die  seised, 
his  heir  is  in  by  descent,  and,  consequently,  the  exe- 
cutors have  only  a  power ;  but  that  if  one  devise  his 
land  to  his  executors,  there  the  freehold  passes  to 
tliem  by  the  devise(^).  The  same  distinction  is  again 
taken  in  the  same  book.  It  is  said,  that  if  I  devise 
tlmt  certain  lands  shall  be  sold  by  my  executors,  al- 
though my  heir  is  in  by  descent,  and  his  heir  after 
liim,  yet  the  executors  may  enter  upon  the  heir  by 
descent,  by  reason  of  the  m\](fj.  This  distinction, 
ifemely,  between  a  devise  of  lands  to  executors  to  sellj 
and  a  devise  that  executors  shall  sell  the  land^  is  men- 
tioned by  Justice  Doderidge  as  a  common  difFerence(gr). 
So  Littleton(/i)  puts  the  case  of  a  man  devising  that  his 
executors  may  sell  his  estate,  which  he  treats  as  a 
mere  power  passing  no  interest ;  and  therewith  Sr 
Edward  Coke  in  his  comment  agrees.  But  he  says, 
that  if  a  man  deviseth  lands  to  his  executors  to  be  sold, 
there  the  estate  passes.  In  a  subsequent  folio(i)  he 
takes  precisely  the  same  distinction,  viz.  between  a 

(rf)  Aislabie  r.  Rice,  3  Madd.      {g)  Latch«43. 
^56.  (h)  S.  169. 

{e)  9  H.  6. 24,  b.  25  a.  (t)  181  b, 

(/;  Ibid.  13  b. 
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devise  that  executors  shaU  sell  the  landj  and  a  devise  of 
the  land  to  his  execidors  to  be  sold;  and  in  the  case  of 
Houell  and  Barnes,  where  the  testator  ai'dered  the  land 
to  be  sold  by  his  executors^  Jones,  Berkeley,  and  Croke 
resolved,  tfiat  the  executors  had  not  any  interest  by  this 
devise,  bat  only  an  authority  {k).    So  in  the  modern 
case  of  Tatea  v.  Compton(Z),  a  devise  that  the  execu- 
tors should  sell  the  land  was  treated  as  giving  them  a 
^wer  only.  And  in  the  still  later  case  of  Lancaster  v. 
Thomton(m),  it  was  in  like  manner  heldthat  a;?OTc;er 
only  passed  under  a  "  devise^  that  in  case  of  a  deficiency 
of  another  estate  the  testator's  two  sons  and  his  daughter 
shall  and  may  absolutely  sell,  mortgage,  or  otherwise 
dispose  o^  his  freehold  estate  for  the  payment  of  such 
of  his  debts,  legacies,  and  funeral  expenses  as  the  lease- 
bold  estate  should  not  be  sufficient  to  pay  and  dis- 
charge."  Against  this  weight  of  authority  there  is 
merely  an  Mer  dictum  of  Sir  Matthew  Hale's  when 
Chief  Baron,  that  it  had  been  held,  that  if  a  man  de- 
vises that  his  lands  shall  be  sold  by  his  executors  for 
payment  of  his  debts,  that  will  give  tlie  executoi^  an 
interest  as  well  as  if  he  had  devised  his  lands  to  his 
executors  to  be  sold(w).    But  he  did  not  refer  to  the 
case  in  which  this  point  was  decided.  The  case,  how- 
ever, was  not  only  in  opposition  to  former  opinions, 
but  has  been  completely  over-ruled  by  the  later  cases 
of  Houell  and  Barnes,  and  Tates  and  Compton. 

Thusfar  the  distinction  is  intelligible  and  reasonable. 
A  devise  of  the  land  to  executors  to  sell,  passes  the 
i  interest  in  it,  but  a  devise  that  executors  shall  sell  the 
I  land,  or  that  lands  shall  be  sold  by  the  executors,  gives 
I  Aem  but  a  power. 

■    ft)  Cm.  Car.  382.  (n)  Barrington  v.  The  Attorney 

0)  a  P.  Wins.  308.  General,  Hardr.  419, 

\n)  SBmr.iOSr. 
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Littleton,  in  his  383  section,  gives  an  exact  copy 
case  from  the  book  of  the  assizes(o) ;  where  it  is  st; 
that  the  ancestor  of  the  Plaintiff  devised  his  lands  1 
sold  by  the  defendant  who  was  his  executor,  and  5 
had  not  sold,  it  was  Iield  that  the  heir  should  rec 
by  reason  of  the  breach  of  the  condition.  Upor 
case  Coke  observes,  that  it  appeareth  that  when  a 
deviseth  his  tenements  to  be  sold  by  his  executors 
all  one  as  if  he  had  devised  his  tenements  to  his 
cutors  to  be  sold,  and  the  reason  is,  because  ht 
viseth  the  tenements^  whereby  he  bnjaks  the  des« 

Mr.  Hargrave,  addressing  himself  to  the  case 
devise,  that  executors  shaU  sell  tlw  lands^  observe 
that  as  to  the  power's  not  surviving  for  want  of  a 
terest.  Lord  Coke  concedes,  that  if  one  devises  Ian 
be  sold  by  his  executors  an  interest  will  pass.  Now  i 
a  devise  so  resembles  devising  that  executors  shall 
the  land,  as  to  ^ve  the  distinction  made  between  t 
the  appearance  of  too  curious  and  overstrained  a  rel 
ment,  such  as  rather  consists  in  the  formal  arranger 
of  words  than  of  any  thing  substantial ;  and  he  rcfei 
the  above-mentioned  case  cited  by  Lord  Hale,  as  aji 
ment  against  this  distinction.  But  he  admits  that 
cases  of  Houell  and  Barnes,  and  Yates  and  Comp 
are  the  other  way.  This  learned  waiter,  however,  it 
construing  a  devise  that  executors  shall  sell  the  1; 
as  well  as  a  devise  of  lands  to  be  sold  by  execul 
as  investing  them  with  the  fee-simple,  and  not  me 
a  power.(i) 

But  from  the  cases  which  have  been  stated,  it  sh( 

(o)  38  E.  3,  pi.  3.  (p)  Note  (2)  Co.  Litt.  113 

[(1)  Sec  al80  the  obseryations  of  ChanceUor  Kent  upon  Mr. 
grav^B  note,  2  Johns.  Cha.  Rep.  20 ;  and  2  Binn.  72,  el.  atq  '] 
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seem  that  9  devise,  that  the  executors  shall  sell  the  Uiud^ 
or,  that  land  shall  be  sold  by  t/ie  executors^  will  give 
theoi  simply  an  authority.    The  only  question  then  is, 
whether  a  devise  of  the  land  to  be  sold  by  his  executors 
will  operate  as  a  devise  of  the  estate  to  the  executors. 
But  according  to  the  observation  on  the  other  side  of 
the  question,  a  distinction  of  this  nature  would  be  too 
curious  and  refined  ;  and,  therefore,  assuming  the  first 
point  to  be  clear,  it  would  seem  to  follow,  that  these 
words  would  confer  a  power  only  on  the  executors ; 
and  this  appears  also  upon  the  authorities.    In  the 
case  cited  by  Littleton  it  was  taken  for  granted  that 
the  estate  passed  to  the  executors ;  and  the  reporter 
appears  to  have  thought  it  necessary  to  state  only  the 
effect^  and  not  the  words  of  the  devise ;  and  Coke 
dtes  no  other  authority  for  his  opinion.    Lord  Not- 
tingbam,  in  his  note  to  this  passage  in  Littleton(9), 
states  the  statute  of  si  Hen.  VIII.  which  applied  only 
to  cases  where  lands  are  willed  to  be  sold  by  execu- 
tors^ and  it  was  considered  in  strictness,  as  embracing 
powers  only;  and  he  cites  the  49  Ed.  III.  17.  "  The 
case  was :  A  woman,  seised  of  lands  in  London,  de- 
vised them  to  be  sold  by  hei'  executors^  and  died  with- 
out heir;  that  devise  prevented  the  escheat  which  the 
king  pretended  to  have,  and  the  executors  could  enter 
and  sell;  therefore  more  than  a  bare  authority  passed. 
Yet  in  1651,  on  evidence  at  tlic  bar,  between  Wilkin- 
son and  White,  this  case  was  started,  and  Lord  Chief 
Justice  Rolls  doubted  of  this  opinion,  because,  he  said, 
it  was  only  a  descent  according  to  the  words  of  Little- 
ton;  and  that  it  appeared  to  him,  tliat  where  lands 
4ire  devised  to  be  sold  by  executors^  there  no  interest 
passes,  as  in  the  last  clause  here." 

{q)  236  a. 
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In  the  case  cited  by  Lord  Nottingham  from  the 
year-books,  it  appears,  that  no  judgment  was  given ; 
and  indeed  it  is  quite  clear,  that  at  this  day  the  devise 
in  that  case  would  be  held  to  give  a  power  only.  The 
devise  was  (after  an  estate-tail)  of  the  lands  to  be  sold 
by  the  executors,  or  the  executors  of  the  executors,  if 
all  the  executors  should  die,  and  four  parishioners  of 
the  parish  in  which  the  land  lay. 

In  the  case  of  North  v.  Crompton(r)  the  testatrix 
appointed  Henry  North  executor  of  her  will :  "  and  I 
do  give  all  my  estate,  real  and  personal  [to  dispose  of 
for  the  payment  of  all  my  just  debts,  and  for  the  per- 
forming of  all  such  legacies  as  I  have  herein,  or  by 
the  codicil  annexed,  bequeathed],  unto  my  executor 
above  named and  then  she  gave  legacies  to  seve- 
ral persons.  This  was  held  to  be  a  devise  to  the 
executor  in  fee.  In  the  late  case  of  Lord  Cholmond- 
ley  V.  Lord  Clinton,  before  the  late  Vice-Chancellor(I), 
in  which  this  point  arose,  it  was  insisted  that  North 
and  Crompton  was  a  clear  authority  in  favour  of 
Coke's  doctrine.  No  question  upon  a  power  how- 
ever arose  in  that  case.  The  words  between  crotchets 
were  of  course  to  be  read  in  a  parenthesis.  The  de- 
vise was  expressly  to  the  executor,  and  so  it  is  stated 
in  3  Vern.  253,  and  the  only  question  was,  whether 
the  fee  passed  although  there  were  no  express  words 
of  inheritance. 

The  reliance  which  is  placed  upon  the  devise  of  the 
land  in  these  cases  is  not  well  founded.   As  Lord 

(r)  1  Cha.  Ca.  196. 

(I)  A  case  was  ordered  to  be  sent  to  the  Court  of  King's  Bench  for 
their  opinion ;  but  none  has  yet  been  sent 
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Mansfield  observed,  the  expression,  /  devise^  is  here 
sTDonymous  to  saying  /  will^  or  my  mind  is(s). 

Upon  the  whole,  therefore,  the  analogy  of  this  case 
to  that  of  a  devise  that  the  executors  shall  sell  the 
knd,  or  that  the  land  shall  be  sold  by  the  executors, 
as  well  as  the  authorities,  seem  to  warrant  the  con- 
elusion,  that  even  a  devise  of  land  to  be  sold  by  his  exe- 
cutm^  without  words  giving  the  estate  to  them,  will 
invest  them  with  a  power  only,  and  not  give  them  an 
interest(i). 


Technical  words  are  so  essential  to  the  creation  of 
estates  by  deed,  and  their  import  is  so  generally  un- 
derstood,  that  a  question  rarely  arises  upon  a  deed^ 
whether  a  party  take  an  actual  estate,  or  only  a  power. 
In  the  case  of  Keene  v.  Deardon(^),  it  appeared,  that 
estates  were  conveyed  to  the  use  of  trustees,  and  their 
heirs,  in  trust,  with  the  consent  of  the  parties  inter- 
ested, to  sell  the  inheritance  in  fee,  and  apply  the  mo- 
ney upon  trusts ;  but  it  was  provided,  that  until  the 
inheritance  should  be  sold,  the  rents  should  be  re- 
ceived by  the  persons  who  would  have  been  entitled 
thereto  if  the  deed  had  not  been  executed.  It  was  de- 
termined  that  the  trustees  took  the  legal  fee,  but  the 
counsel  entered  into  an  argument  of  some  length,  to 

(i)  2  Burr.  1 03 1 .  (/)  8  East,  248. 


.  [(1)  **  If  a  map,  bj  hit  will,  directs  hit  execitton  to  atUhis  latid,  this  is  but  a  bare  aulho- 
n^vithoat  an  interest;  for  the  Und,  in  the  mean  time,  descends  to  the  heir-at'Iaw,  who, 
yfl  tfcc  sale,  would  at  common  law  be  entitled  to  the  profits;  and,  being  but  a  naketl  aa- 
^•jtF,if  one  executor  dies,  the  power  at  common  law,  would  not  survive.    But  if  a  man 
loMiU  to  his  ejceciitovi,  to  be  toUl,  then  there  is  a  power  coupled  with  an  interest ; 
«'<Wcxc«utDrfl  in  the  mean  time  take  possession  of  the  land  and  the  profits."   Per  Kkiit 
^  J*  Mirgem  etoLw.  Bennett,  1  Gaines'  Ca.  1 6.  A  reference  to  the  terms  of  the  will,  is  the 
^•^•••e  by  which  to  determine,  whether  a  naked  power  only  is  intended  to  be  given,  for 
•'•oif  Ike  terms  mwle  use  of  in  creating  the  power,  detached  from  the  other  parts  of  the 
^Sl,  aoiier  nerely  a  naked  power  to  sell,  yet  if  the  other  provisions  of  the  will  evince  a  de- 
5ip  ikM,  stall  events,  ihe  lands  are  to  be  sold,  in  order  to  satisfy  the  -whole  intaU  of  thevril!^ 
it  ii  ■otaaahpi/ pvwa'  hot  is  coupled  with  a  tinat  and  an  interest.   FrankHn  v.  Osgood,  14 
MH.Bcp.  597.  A  power  to  sell  for  the  paymentof  debts  would  be  such  a  power.  Jackson 
v;Jbniv,  IS  Johns.  Rep.  346.  Lessee  of  Zebach  v.  Smithes  Binn.  69.  JSTelson  v.  Carring- 
%M if«r. 33S.  ^.  9.    Digges'  lessee  v.  Jarman,  4  Har.  &  M*Hen.  468.   Sec  ^HlUr  v. 
Mft^Tifl.  Rep.  d09,  the  report  of  which  is  very  unsatisfactory,  and  the  authority  of  the 
^mnif  ywniniiable.   The  cnaracter  of  such  a  power  does  not  depend  upon  the  quantity 
himi|df«B.  fnr  a  trustee  invested  only  with  the  use  and  profits  of  the  land,  for  the  be- 
Mkif  MMMr,  iHW  an  intereit  eonnected  with  his  power;  and  an  authority  to  leaae  is  suffl- 
tocsMt  s  power  from  Uw  cbara«ter  of  a  mere  naked  authority  to  a  straoger,  3  Johns. 
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show  that  they  took  a  power  only — a  doctrine  utterly 
subversive  of  all  received  notions  on  this  branch  of 
the  law  of  real  property.  The  proviso  as  to  the  re- 
ceipt  of  the  rents  and  profits  is  similar  to  that  inserted 
in  mortgages,  that  the  morgagor  shall  receive  the  renta 
until  default  is  made  in  payment  of  the  mortgage-mo- 
ney ;  which  clearly,  at  most,  malces  him  but  tenant  at 
will.  The  proviso,  in  truth,  operates  as  a  declaration 
of  trust,  and  every  cestui  que  trust  in  possession  is  as 
tenant  at  will  to  his  trustee.  But  even  if  such  a  pro- 
viso were,  in  defiance  of  all  principle,  admitted  to 
have  any  legcd  operation,  yet  upon  what  ground  could 
it  be  argued  that  this  proviso  would  convert  the  prior 
legal  estate  of  inheritance,  created  with  proper  techni- 
cal  words,  into  a  mere  power.  It  were  surely  more 
consistent  to  say,  that  the  persons  named  in  the  pro- 
viso would  have  a  power  of  entry  till  sale,  or  default  in 
payment,  ^c.  However,  it  is  quite  clear  that  provisos 
like  these  have  no  other  than  an  equitable  operation. 

In  a  case  in  Ireland(2/)  a  recovery,  in  which  A  and 
B  were  the  recoverors,  was  declared  to  enure,  to  the 
intent  to  let  in  several  debts  as  charges  on  the  estate. 
And  upon  trust  that  A  and  and  the  survivor  of  thero, 
and  his  heirs,  should  fortlnvith,  or  as  soon  as  conve- 
niently might  be,  with  the  consent  of  the  tenant  in  tail, 
and  after  his  decease,  of  their  own  free  will,  by  rale 
or  mortgage  of  the  estates,  or  a  competent  part  thereof^ 
raise  sufficient  money  to  pay  tlie  debts  and  interest, 
and  expenses ;  with  a  declaration  that  the  trustees' 
receipts  should  be  discharges,  and  after  payment  of 
the  debts,  ijc.  "  upon  trust,  to  hand  over  the  residue 
of  the  money  arising  from  such  sales  or  mortgages,  if 
any,  to  the  tenant  in  tail,  his  executors  and  administra- 

(u)  Ejre  V.  Fitton,  Excbeq.  1815.  MS. 
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tors,  and  subject  to  the  aforesaid  power  of  altering  or 
mortgaging,  so  granted  to  the  said  A  and  B,  the  said 
estates,  or  such  of  them  as  shall  remain  unsold,  to 
eoure  to  the  use  of  tlie  tenant  in  tail,  his  heirs  and  as- 
signs for  ever.''  It  was  contended,  upon  a  trial  in  eject- 
ment«  that  the  u^e  resulted  to  the  tenant  in  tail,  and 
that  the  trustees  took  a  power  only.  Mr.  Baron 
George  reserved  the  point,  and  the  Court  of  Exche- 
quer, after  argument,  determined  that  the  legal  estate 
vas  conveyed  to  the  trustees,  and  remained  still  in 
tbem,  to  enable  them  to  execute  the  trust. 

By  OUT  law,  if  an  estate  is  given  to  a  man,  he  must 
take  it  with  all  its  incidents.  Therefore,  although  a 
provision  maj  be  made  to  cease  on  the  bankruptcy, 
or  insolvency,  for  example,  of  the  party  for  whom  it 
is  made,  yet  if  it  is  given  to  him  for  life  it  will  be  sub- 
ject to  his  debts ;  and  he  may  alien  the  propeily  not- 
i  withstanding  any  declaration  to  the  contrary  in  the  in- 
stmment  by  which  the  estate  was  created(j;). 

But  it  is  usual  to  create  an  unalienable  personal 
trust  in  &vour  of  married  women,  the  object  being  to 
provide  them  with  a  separate  maintenance,  which  nei- 
tfaer  they  nor  their  husbands  can  alien. 

Lord  Eldon  has  observed  that  in  regard  to  property 
9ven  to  the  separate  use  of  married  women,  the  direc- 
tions ori^ally  were,  that  the  money  was  to  be  paid 
into  their  proper  hands,  and  their  receipts  alone  to  be 
a  cfiadiarge ;  it  was  held,  that  a  married  woman  might 
dispoae  of  property  so  given  to  her,  and  that  her  as- 
fifgnee  miglit  take  it,  as  this  court  would  compel  her  to 
l^e  her  own  receipt  in  affirmance  of  her  own  con- 
tracL   In  Miss  Watson's  case  the  words   and  not  by 

(x)  Bmndoii  v.  Robinsoiij  1  Rose,  197. 
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anticipation''  were  introduced  by  Lord  Thurlow :  his 
reasoning  was  this  ;  I  do  not  hereby  take  away  any  of 
the  incidents  of  property  at  law ;  this  interest  which  a 
married  woman  is  suffered  to  take  is  a  creature  of 
equity,  and  equity  may  modify  the  power  of  aliena- 
tion(y). 

Upon  the  first  introduction  of  the  words  by  antidpa- 
turn,  it  was  however  the  general  opinion  of  the  Pro- 
fession that  they  were  simply  void,  and  that  the  wo- 
man's power  of  alienation  still  existed.  Equity,  in 
upholding  settlements  on  a  married  woman  for  her 
separate  use,  considered  her  for  this  purpose  as  a 
feme  sole,  and  viewed  in  that  light  she  must,  like  a 
person  sui  juriSj  take  the  property  with  aU  its  ind- 
dents.(l)  There  is,  perhaps,  no  sound  principle  upon 
which  a  restraint  upon  alienation  can  in  any  case  be 
supported,  where  the  interest  is  not  given  over  or 
made  to  cease  upon  alienation ;  and  at  all  events  it 
may  be  thought,  that  giving  full  effect  to  Lord  Thur- 
low's  doctrine,  the  power  of  alienation  cannot  be  sus- 
pended beyond  the  coverture  of  the  object  of  the  pro- 
vision. 

Where  a  married  woman  has  property  settled  to 
her  separate  use,  without  any  restraint  on  alienation, 
she  is  in  equity  deemed  a  feme  sole,  and  may  dispose 
of  it  accordingly(z)(l) ;  but  it  is  said  not  to  be  liable  to 
answer  general  demands  on  her{a\  although  this  has 


{z)  BeU  V.  Hyde,  Prec.  Cha.  p.  509 ;  Hulme  v.  Tenant,  1  Bra 
528 ;  Norton  t;.  Tundll,  2  P.  Wms.    C.  C.  16. 

144 ;  Grigby  v.  Cox,  1  Ves.  517 ;      (a)  Stuart  v.  Lady  Kirkwall,  3 

(I)  As  to  what  will  amount  to  an  execution  of  a  power  bj  a  feme 
covert,  see  post  ch.  5,  s.  5. 


Davison  v.  Gardner,  Treat.  Purch. 


[(1)  Mr.  Siigden,t9  counsel,  made  nee  of  nearlr  the  tame  aiiameot  io  ■  ease  before  Loid 
fiuDOsr,  tnd  referred  to  Brandon  t.  Robintm,  I  SUmo,  197,  bot  hii  Lordifa^  in  deliferaf 
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never  been  decided,  and  is  a  point  that  deserves  great 
coosideratioD. 

It  may  not,  perhaps,  be  wholly  irrelevant  to  our  sub- 
ject to  touch  slightly  on  the  distinctions  between  what 
is  an  unalienable  personal  trust,  and  what  is  a  power 
of  disposition. 

And  first,  a  gift  simply  to  the  separate  use  of  a  feme 
covert  is  tantamount  to  a  gift  to  such  uses  as  she  shall 
aippoint  by  deed  or  will(6),  although  Lord  Rosslyn  in 
one  case(c)  considered,  that  an  absolute  power  to  ap^ 
joint  was  essential  where  the  trust  was  to  pay  from 
lime  to  time.  This,  however,  proceeded  from  the 
particular  circumstances  of  the  case,  and  his  disincU- 


Ibdd.  94.  Aguilar  n.  Lousada,  V. 
tMj  1820,  MS.  In  Clinton  v. 
WiUe8,RoU8, 1820,  the  Master  of 
AeRoll»  appeared  to  be  of  opi- 
nioD  that  it  could  make  no  differ- 
ence, Aether  the  debt  was  secur- 
ti  \3fy  writing,  as  a  promissory  note, 
ernatMS. 
(d)  Peacock  v.  Monk,  2  Ves. 


190 ;  Fettiplace  v.  Gorges,  3  Bro. 
C.  C.  8.  1  Ves.  Jun.  46.  Rich  v. 
Cockell,9  Ves.  Jun.  319;  Wagstaff 
V.  Smith,  ib.  520 ;  Burnaby  v,  Grif- 
fin(»).  3  Ves.  Jun.  266 ;  and  see  8 
Ves.  Jun.  176 ;  11  Ves.  Jun.  222. 

(o)  Mores  v.  Huish,  5  Ves.  Jun. 
692.  See  Newman  v.  Whistler, 
4  Ves.  Jun.  129. 


(•)  The  question  in  this  case  arose  upon  the  validity  of  an  equitable 
wcBfery,  where  the  tenant  to  the  precipe  was  made  by  a  married  wo- 
mb. Lord  Rosslyn  held  it  good,  and  expressed  his  marked  disappro- 
hition  of  the  objections  taken  to  the  title.  His  decision,  however,  in 
Mora  V.  Huish,  although  universally  considered  by  the  Profession  as 
la  aisound  judgment,  has  not  been  since  expressly  over-ruled ;  and 
Ihttcfare  no  title  is  at  present  considered  as  marketable  upon  which 
iitti  lAjection  occurs ;  but  see  now  (1820)  Essex  v.  Atkins,  14  Ves. 
JU.S4S. 


^^kiat^  aid,  **  that  Lord  Altajtlit  thought  it  a  valid  elause,  and  ao  it  had  been  eon^i- 
*— IliM  iuit.   Mid  that  it  waa  *<  DO«r  too  late  to  oontend  agaioat  the  validity  of  a  clause 
^ffMit  if  dieoatioa.'*  Jackvm  t.  Mhoute,  ft  Meriv.  483.   Se<-  alao  Boper,  Hush.  ^ 
896^  wMrrfry,  Mar.  Sett.  331,  and  the  note  il)pott,  p.  119.] 
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nation  to  support  alienations  by  married  women  of 
their  separate  property  ;  his  decisions,  latteriy,on  this 
point,  were  in  direct  opposition  to  the  doctrine  laid 
down  by  Lord  Hardwicke  and  Lord  Thurlow,  and 
have  been  since  frequently  shaken  by  Lord  EIdon((Q. 
And  in  a  late  case(^)  Sir  William  Grant  made  a  deci- 
sion directly  contrary  to  that  in  the  case  before  Lord 
Rosslyn. 

The  mere  circumstances  of  the  interest  being  A- 
rected  to  be  paid  from  time  to  time  will  not  prevent 
the  wife  from  making  a  sweeping  appointment  at 
once(f).  Where  it  is  intended  that  the  wife  shall  not 
dispose  of  the  intereBt,  it  is  now  usual  to  insert  an  ex- 
press clause  that  she  shall  not  sell,  mortgage,  charge, 
or  otherwise  dispose  of  the  same  in  the  way  of  and* 
cipation. 

But  although  these  words,  or  words  of  the  like  nar 
ture,  are  omitted,  yet  if  the  instrument  point  to  a  per- 
sonal enjoyment,  the  fund  cannot  be  alienated;  as, 
where  in  a  deed  of  separation  a  trust  was  created  to 
permit  a  person  to  receive  the  dividends  of  stock,  for 
the  maintenance  and  support  of  the  wife,  it  was  deter- 
mined that  she  had  no  dominion  over  it,  but  that  it 
was  subject  to  the  special  trust  for  her  maintenance 


(rf)  Sperling  r.  Rochfort,  8  Ves. 
Jun.  164;  Parkes  v.  White  11 
Ves.  Jun.  209. 

(c)  Essex  V.  Atkins,  14  Ves.  Jun. 
542. 

(f)  Clarke  v.  Pistor,  3  Bro.  C. 
C.  346,  n.;  Ellis  v.  Atkinson,  3 
Bro.  C.  C.  565  ;  2  Dick.  759  ;  Pjr- 
bus  V.  Smith,  C  Bro.  C.  C.  340 ;  1 
Ves.  Jun.  189 ;  Witts  t;.  Dawkins, 


12  Ves.  Jun.  501 ;  ^nd  see  Sper- 
ling V.  Rochfort,  8  Ves.  Jun,  164; 
Parkes  v.  White,  11  Ves.  Jun.  209. 
Note,  Sockett  v.  Wray,  4  Bro.  C. 
C.  483,  depended  on  Lord  Alvan- 
lej's  opinion,  that  the  power  in 
that  case  could  only  be  exercised 
by  will ;  see  Sperling  v.  Rochfort} 
sup.  Anderson  v.  DawsoD>  15 
Ves.  Jun.  532. 
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and  support,  although  the  trustee  covenanted  to  indem- 
nify the  husband  against  the  wife's  debts(^).    So  in 
Hovey  v.  Blakeman(A),  where  the  trust  was  to  pay 
the  rents  and  interests,  in  equal  divisions,  into  the  re- 
spective proper  hands  of  the  testator's  two  sisters,  as 
long  as  they  should  live,  and  the  same  to  be  to  their 
separate  use,  the  Master  of  the  Rolls  thought  that  an 
absolute  property  was  not  intended  to  be  given  to 
them,  so  as  to  ^ve  a  power  of  disposition  :  that  it  was 
a  personal  bequest  to  them,  to  be  paid  into  their  proper 
hands,  and  without  a  power  of  disposition ;  and  he  dis- 
Bussed  the  petition  of  an  annuitant,  under  a  grant  from 
,  one  of  them,  leaving  him  to  file  a  bill,  but  intimating 
an  opinion  against  it.    But,  as  we  have  seen,  a  simple 
9ft  to  the  separate  use  of  a  feme  covert  gives  her  the 
absolute  disposition  of  it.   And  in  the  late  case(i)  of 
WagstafT  v.  Smith,  where  the  tmst  was  to  permit  the 
wife  to  take  or  receive  the  dividends  to  her  own  use^ 
during  her  life,  independently  of  her  husband,  the 
late  Master  of  the  Rolls  held,  that  as  to  this  property 
she  was  to  be  deemed  a  feme  sole.    There  were,  he 
observed,  no  words  of  control,  no  words  of  restriction. 
The  trustees  were  not  even  to  pay  from  time  to  time 
itttoher  hands  upon  her  receipt,  but  she  was  to  receive, 
f  Here  were  the  very  words  to  give  the  absolute  pro- 
I  petty.   If  land  had  been  given  to  trustees  in  these 
terms  it  would  have  been  an  use  executed,  and  the 
party  would  have  the  legal  estale(A:). 


(g)  Hjde  V.  Price,  3  Ves.  Jun.       C^)  And  see  Jones  v.  Harris,  9 


437. 

(t) 9  Vet  Jun.  504,  cited. 
(09  Yet.  Jon.  520. 


Ves.  Jun.  486 ;  Parkes  r.  White, 
11  Ves.  Jun.  209. 
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Again  in  a  later  case(0  where  the  trust  in  a  will  was 
to  permit  and  suffer  his  niece  to  receive  and  take  the 
interest,  dividends,  and  proceeds,  of  the  capital  sum 
of  2400L  or  so  much  thereof  as  should  from  time  to 
time  be  vested  in  his  said  trustees  for  the  purposes  of 
his  said  will,  during  her  natural  life,  for  her  own  sole 
and  separate  use  and  benefit,  notwithstanding  any  hxu* 
band  she  might  happen  to  marry,  and  should  pay  the 
same  into  her  own  proper  hands,  for  her  own  sepa- 
rate use  and  benefit ;  and  that  her  receipt  and  re- 
ceipts alone  should  from  time  to  time  be  a  good  and 
sufficient  discharge  and  discharges  for  the  same ;  and 
that  the  same,  or  any  part  thereof  should  not  be  sub* 
ject  or  liable  to  the  debts  or  engagements,  power  or 
control  of  any  such  husband the  question  was, 
whether  the  niece  could  make  a  sweeping  appoint- 
ment. The  able  counsel  for  the  defendant  gave  up 
the  point  without  argument ;  and  it  was  accordingly 
decreed  that  an  absolute  sale  by  ber  was  valid. 

The  distinctions  taken  in  the  cases  on  this  head  ap- 
pear extremely  refined  and  subtle,  and  it  is  almost 
impossible  for  a  practitioner  to  advise,  confidently,  on 
any  case  where  the  very  words  have  not  received  a 
judicial  determination(l).  It  is  probable,  however, 
that  had  the  case  of  Hovcy  and  Blakeman  ccme  on 
a$rain,  it  would  have  been  decided  that  the  wife  had  a 
power  of  disposition.  There  is  no  inconvenience  io 
this  doctrine,  because  express  words  of  restriction  art 
now  universally  used  where  it  is  intended  that  the  wife 
shall  not  have  the  absolute  dominion.   Where  these 

(0  Brown  v.  Like,  MS.  S.  C.  14  Yes.  Jan.  302. 


[(1 )  See  the  reroark  of  Ch)«ne«*llor  Kkht  apon  the  (eit,  8  Johns.  Cha.  Kep.  109.  He  re- 
fers to  Richardt  v.  Smth^  10  Vfg.  iun.  580,  and  WagHafy.  Smith,  9  Ves.  Job.  $90.^ 
tu^i  exemplifying  diiUnctioDs  too  renned  to  be  uiefol,  and  to  lubtle  m  to  be  dnigerom.j 
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I  are  omitted,  it  were  perhaps  better  to  hold 
lie  wife  may  alien  the  property(m).  In  a  late 
the  Vice-chancellor  considered  Brown  v.  Like 
3  be  an  authority,  as  the  point  was  not  argued ; 
lis  Honor  was  of  opinion,  that  in  a  similar  case 
vife  had  not  a  sweeping  power  of  appoirtment ; 
10  judgment  has  been  delivered  in  the  case  ;  and 
Lord  Chancellor  has  expressed  an  opinion  in  fa- 
of  the  wife's  right  in  such  cases  to  appoint  the 
5  fund.  That  opinion  entirely  accords  with  the 
•al  opinion  of  the  Profession:  a  contrary  rule 
1  now  create  great  confusion  in  titles, 
some  cases,  where  a  married  woman,  having  an 
lute  power  of  appointment  over  a  fund,  has  exe- 
I  it,  a  UU  has  been  tiled,  in  order  that  the  wife 
t  consent  in  couit  to  her  disposition ;  and  this 
Ice  occasioned  a  doubt  whether  it  was  not  neces- 
that  the  wife^s  consent  in  court  should  be  taken(;2). 
unquestionably,  the  appointment  is  valid  without 
consent;  appointments  are  daily  made  to  pur- 
ix^  unattended  by  any  other  solemnities  than 
t  required  by  the  power(o),  and  it  has  frequent- 
sen  dedded  lately,  upon  petitions,  that  the  wife 
I  not  appear  and  consent(i). 

See  Lord  Alvanley's  judg-      (n)  Sec  8  Ves.  Juii.  181,  182. 
n  Hesse  v.  Stevenson,  3  Bos.      (o)  Stiirgis  v.  Coq),  1 3  Ves.  Jun. 
L  565.  190. 


CfctnerHor  Kerr  decided,  UiAt  a  feme  covert,  with  respect  to  her  separate  property, 
h»  coatidercd  a»  a  feme  tole  to  the  exlebt  only  of  the  power  |pvt>n  to  hi-r  by  ihe  marl 
Mimcnt ;  that  her  power  of  disposition  was  not  absolute,  but  9ub  modo,  and  to  he  ex- 
ilpWifing  to  the  mode  prescribed  in  the  deed,  or  will,  under  which  she  became  cn- 
iifctpoperty  ;  and  that  where  the  settlement  provided  ihat  she  whs  to  receive  from 
Mpllk  meorae  of  her  property,  as  it  mightyrom  time  to  time  become  due,  she  had  no 
tmmiU^atien,  to  disnoae  at  once  of  all  that  income.  MethoiHst  Eftitc.  Church  v. 
^ililM.Cba.  Rep.  77.  in  making  the  decision,  however,  he  felt  impeded  by  the 
l^HiMtj,  and  admitted  that  the  caaes  were  in  favoar  ot  the  position,  that  a  mar- 
j^llMiiaidcred  hi  eqai^,  with  respect  to  her  separate  property,  as  a  feme  tole,  and 
■l|lHt  M  steoliite  dominioii  and  power  of  dispotitioQ  over  it,  unless  her  power  of 
iMe  mmiBed  bj  the  deed  or  will  under  which  she  became  entitled  to  it.  I)ut  he 
ml  MM  too  vatettled  and  contradictory  to  afibrd  any  certain  conclusion  on  the 
AAmIv  ntammtd  most,  if  not  all,  then  decided  (1 817),  the  last  of  which  was  Francit 
Mft  t  iUM.  B«P'  SS8,eamc  to  the  conclusion  above  stated.  The  Court  ofErrort  of 

aflnrTflUt  however,  after  hearing  arery  elaborate  argument,  reversed  iJa 
^NMad,  fm  ooafiBrmity  with  Che  majority  of  the  EngUeh  cases,  that  a  feme  cwert, 
l^pKlihW  Silitrrt"  Mtite,  it  to  be  regarded  u  mfme  $ole,  ind  may  di^oee  of  her 
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It  remains  to  observe,  that  no  particular  solemnities 
arc  by  law  required  to  the  execution  of  powers.  It 
rests  in  the  breast  of  the  person  creating  a  power  to 
impose  such  ceremonies  as  he  thinks  proper.  A  power 
may  be  reserved  to  be  executed  by  a  simple  note  in 
writingC/;),  or  by  vM  unattested,  or  attested  by  only 
one  or  two  witnesses,  and  this  although  the  subject 
over  which  it  rides  is  real  estate.  The  point  has  been 
considered  as  decided  by  Lord  Chancellor  Jefferys, 
in  the  case  of  Day  and  Thwaites,  which  was  after- 
wards approved  of  by  Mr.  Baron  Powel{5^).  Lord 
Hardwicke  appears  clearly  to  have  entertained  the 
same  opinion(r).  In  Goodhill  v.  Brigham(5),  how- 
ever, Mr.  Justice  Duller  seems  to  have  taken  it  for 
granted,  that  such  a  power  could  not  be  reserved; 
but  this  was  a  mere  ohitei'  dictum.  Lord  Hardwicke's 
opinion  is  full  and  clear,  that  the  statute  of  frauds 
is  entirely  out  of  the  question,  except  so  far  as  it  is 
the  rule  which  the  donee  is  directe  I  to  follow  in  the 
execution  of  the  power.  The  will,  he  said,  operates 
by  appointment,  though  the  party  may  arbitrarily  in- 
sert the  rules  prescribed  by  the  statute(<). 

A  distinction  has,  indeed,  been  taken  by  a  late  wri- 
ter, between  a  will  nomination^  and  a  writing  purport- 
ing to  he  a  will.  Without  referring  to  any  authority, 
the  first  is  treated  as  doubtful ;  hut  in  the  last  case  it 
is  said  to  be  well  established,  that  it  may  be  reserved  to 
be  executed  without  the  formalities  imposed  by  the 
statute  of  frauds(z/).    It  is  apprehended  that  no  autho* 

(p)  Vide  infra,  ch.  5,  sect,  2.  (s)  1  Bos.  and  PuU.  198. 


(rj  Wilkes  v.  Holmes,  9  Mod.485.      (u)  Rob.  on  Stat,  of  Frauds,  3SS. 


property  vithoat  the  consent,  or  concarrence,  of  her  trustee,  anleM  she  it  speeiaUr  re- 
strained bjr  the  instrument  under  which  she  acquires  her  separate  estate.  JaauM  t.  JwbA^' 
ditt  Epitc,  Churchy  17  Johns.  Rep.  548.  In  Sutrra  Cabouna,  a  majoritT  or  the  Ctmi  wf 
Jlpp^oU  in  Eqia'ty  deeided  the  question  as  it  was  decided  by  Chancellor  l^snT,  m  the  mk 
tJtThe  JiUtliodist  Epitf'  Church  Jaquet;  but  they  did  so  upon  the  ground,  that  k  was 
ret  iniegra;  and  while  thcj  did  so,  admitted  that  the  doctrine  in  England  waa,  as  rtitted  hf 
Chancellors  DasAiTaBURE  and  Tbompsost,  who  dissented,  contrary  to  the  opinioQ  they  cz* 
prened.  Ewing  y.  Smith,  3  Dfsaus.  Cha.  Kep.  417.  In  PBBnrsTLTAiiu,  the  EngUak  doe« 
trine  has  been  expressly  reco|piised  by  the  Supreme  Court,  in  a  very  strong  catejVVMte  t. 
AMm^  Serg.  ti  Rawie,  875,  and  also  by  Jada;c  WAflHiNGTOv,  in  Dallam  v.  WdmpUt,  1 


(//)  See  3 
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ity  can  be  adduced  in  support  of  this  distiuction.  To 
show  that  it  is  unfounded,  it  may  be  sufficient  to  ob- 
serve, that  Lord  Macclesfield  decided,  on  very  solid 
grounds,  that  the  words  any  writing  in  the  nature 
of  a  win,"  mean  the  same  as  awill(x).  It  seems  clear, 
however,  that  in  both  cases  the  reservation  is  valid 

Bat  of  course  a  man  cannot  reserve  such  a  power 
to  himself  by  his  own  wUl(y\  for  that  would  be  sim* 
ply  an  evasion  of  the  statute  of  frauds. 


Section  IL 

OF  THE  INSTRUMENTS  BY  WHIOH  POWERS  MAT  BE  CREATED. 

A  powEB  of  appointment  or  revocation  may  be  re- 
served either  in  the  body  of  the  deed,  or  by  indorse- 
ment, before  the  execution  of  it(a),  or  by  a  deed  of 
even  date  with  the  settlement ;  and  there  need  not  be 
my  counterpart  of  the  deed(&).  And  although  the 
power  be  interlined,  yet  it  will  be  good,  in  the  absence 
of  evidence,  to  show  that  the  interlineation  was  made 
after  tlie  execution. 

We  are  never  to  lose  sight  of  the  origin  of  powers. 
And  here  we  must  recur  to  the  distinction  taken  in  a 
previous  page,  between  conveyances  operating  by 
truHmutation  of  possession,  and  conveyances  which 
have  not  that  operation. 

tLo^ord  V,  Eyre,   1   P.  456.    See  Outon  v.  Weekes,  2 

m  Keb.  809. 

flhbergham  v.  Vincent,  2  (6)  Fitz  v.  Smallbrook,  1  Keb. 

"   .»4.  134;  andsee  3Cha.Ca.  8^  119. 
\  V.  Stanhope,  Cro.  Jar. 
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For  as  to  the  latter,  one  of  those  assurances,  namely, 
a  bargain  and  sale,  can  only  be  sustained  by  a  valtuMe 
consideration.  A  power  in  such  a  conveyance  to  lease 
to  any  man,  although  for  a  valuable  consideration  to 
be  paid  or  rendered,  is  too  general,  and  therefore  void. 
Equity,  before  the  statute  of  uses  would  not  sanction  so 
indeflfnite  an  executory  agreement ;  and  therefore  the 
statute  could  never  attach  on  the  estates  attempted  to 
be  created  under  such  a  contract.  To  the  validity  of 
the  other  of  those  assurances,  viz.  a  covenant  to  stand 
seised,  a  good  consideration  is  essential,  and  a  proviso 
to  lease  to  any  one,  is  for  the  same  reason  also  void ; 
nor  is  it  any  argument  in  favour  of  a  lease  under  such 
a  power  that  it  is  granted  to  some  person  vnthin  tlie 
consideration  of  blood(c) ;  because  by  reason  of  its 
generality,  the  power  was  void  at  the  lime  the  deed 
was  executed. 

But  it  seems  clear,  that  a  power  may  be  reserved 
in  a  bargain  and  sale  to  grant  a  lease  to  a  person 
from  or  on  behalf  of  whom  a  valuable  consideration 
moved  at  the  execution  of  the  deed{d).  So  a  power 
may  be  reserved  in  a  covenant  to  stand  seised  to  grant 
a  lease  to  a  person  named  in  the  deed,  and  within  the 
consideration  of  blood  or  marriage,  although  such  a 

(c)  Mildmay's  case,  1  Rep.  175.  Ca.  161,  3  Cha.  Ca.  91 ;  BajiieB 

Mo.  144,  S.  C.  cited  Goulds.  173,  v.  Belson,  Raym.  247 ;  Pine  v. 

pi.  106.  nom.  Sharrington's  case ;  Pine,  2  Keb.  809 ;  and  see  Caij, 

and  see  Mo.  373 ;  Cross  v.  Faus-  p.  22 ;  Goodtitle  v.  Pettoe,  iitag. 

tendich,  Cro.  Jac.  180,  S.  C.  2  Ro.  299. 

Abr.  260.  (A)  pi.  1 ;  Dorothy      (d)  See  and  consider  Parsons  ©. 

Chute's  case,  1  Lev.  30.  S.  C.  1  Mills,  2  Ro.  Abr.  786  (M),  Mo. 

Keb.  34,  nom.  Lady  Dacre  v.  Ha-  547. 
zel ;  Prince  v.  Green,  cited  1  Cha. 
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ease  cannot  be  granted  where  a  general  power  is  re- 
lenred  to  lease  to  any  man  (e). 

Mr.  Cruise  has  observed  in  his  valuable  Digest, 
liat  the  usual  powers  of  leasing  given  in  modern 
settlements  may  be  valid  though  inserted  in  a  bar- 
gain  and  sale,  or  covenant  to  stand  seised,  as  it  is 
always  required  that  the  best  and  most  improved 
rent  should  be  reserved,  and  a  lessee  is  a  purchaser 
for  a  valuable  considerationfX)-   Now  it  is  certainly 
dear,  that  a  reservation  of  rent,  even  a  pepper-corn, 
is  a  sufficient  consideration  to  support  a  bargain  and 
sale.    But  this  does  not  altogether  remove  the  diffi- 
culty.   In  a  covenant  to  stand  seised,  it  might  be  a 
question  whether  a  lease  for  any  other  consideration 
than  that  of  blood  or  marriage  would  be  valid.  And 
upon  both  assurances  the  question  still  remains,  whe- 
ther the  generality  of  the  power  does  not  render  it 
vend,  and  whether  the  consideration  ought  not  to 
move  from  the  lessee,  or  become  a  debt  due  from 
him  at  the  time  of  the  execution  of  the  deed  creat- 
ing the  power,  or  at  least,  whether  the  consideration 
oo^t  not  to  be  ascertained  and  fixed  in  the  deed, 
although  it  should  not  be  made  obligatory  on  him  to 
accept  a  lease.   The  affirmative  would  seem  to  fol- 
low from  the  decided  cases ;  and  Lord  Chief  Baron 
Albert  has  observed,    that  no  use  can  arise  in  this 
caae;  for  where  the  persons  are  altogether  uncertain^ 
and  the  terms  unknown^  there  can  be  no  consideration^ 
and  for  which  reason  the  former  estates  raised  upon 

(4  iiEUinaj's  case,  1  Rep.  175;  a  dictum  by  Lord  Chief  Justice 

Oirilifle  o.  Pettoe,  Fitzg.  299,  2  Raymond,  ir^ra. 

142;  2  Str.  934.  See      (f)  4  Cruise's  Dig.  322. 
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good  consideration  cannot  by  such  lessees  be  defeat- 
ed"(^).  If  such  leases  were  to  be  supported,  it  might 
on  the  same  ground  be  argued,  that  contingent  nses 
to  persons  not  in  esse  could  be  raised  on  a  bargain 
and  sale,  provided  they  paid  a  consideration  Yfhen 
bom.  Besides,  powers  could  not,  under  any  construc- 
tion, be  reserved  on  a  bargain  and  sale  to  any  but  the 
bargainor,  as  the  consideration  must  be  paid  to  /Um, 
in  order  to  raise  the  use. 

It  is  dear,  however,  that  a  general  power  of  n?- 
vocation  may  be  reserved  either  on  a  bargain  and 
sale,  or  a  covenant  to  stand  seised  (A),  and  in  Good- 
tilde  V.  Pettoe  (i).  Lord  Chief  Justice  Raymond  ex- 
pressed an  opinion,  that  a  power  might  be  given  in  a 
covenant  to  stand  seised,  to  appoint  the  use  in  favour 
of  any  of  the  covenantor's  relations,  in  consideration 
to  continue  the  estate  in  the  family  of  the  covenantor; 
antl  that  it  might  be  averred  after  the  appointment, 
that  he  to  whom  the  use  was  appointed  was  of  the 
blood  of  the  covenantor.  As  a  general  power  of 
appointment  is  tantamount  only  to  an  estate  in  fee, 
it  might  perhaps  originally  have  been  holden  with 
I>erfect  consistency,  that  upon  a  bargain  and  sale,  or 
covenant  to  stand  seised,  such  a  power  might  be 
given  to  any  one  to  wliom  a  fee  might  be  limited. 
But  in  Goodtitle  v.  Pettoe,  it  was  solemnly  decided, 
that  such  a  general  power  in  a  covenant  to  stand 
seised  was  void  in  its  creation,  although  an  estate  in 
fee  might  have  been  given  by  the  deed  creating  it 

{g)  GUb.  Uses.  46. 

(A)  Co.  Litt.  23r  a ;  Shep.  Touch.  524,  525. 
(i)  Pitzg.  299. 
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lo  the  donee  of  the  power(A:} ;  and  that  an  appoint- 
ment could  not  be  made  even  to  one  of  the  covenan- 
tor's blood,  according  to  the  rule  in  Mildmay's  case(/). 
And  in  the  prior  case  of  Warwick  v.  Garrard(w),  it 
was  determined,  first  at  law  and  afterwards  in  equity, 
that  such  a  power  reserved  even  to  the  covenantor 
himself  was  void(l). 

Thus  much  for  conveyance  not  operating  by  trans- 
mutation  of  possession.    Powers  may  of  course  be  li- 
mited in  every  conveyance  which  operates  by  trans- 
mutation of  possession.    The  estates  created  by  force 
of  them  arise  out  of  the  seisin  of  the  releasees,  feof- 
fees, conusees,  or  recoverors.    Now  we  have  seen 
that  before  the  statute  of  uses  the  legal  estate  re- 
mained vested  In  the  releasees,  2^c.  who  were  bound 
m  eqidty  to  execute  the  estates  created,  although  they 
were  not  supported  by  a  valid  consideration.    By  this 
rale,  therefore,  a  person  taking  under  the  execution 
of  a  power,  raised  by  a  conveyance  operating  by 
transmutation  of  possession,  acquires  an  equitable  es- 
tate, or  a  use ;  and  by  force  of  the  statute  tlie  legal 
estate  itself  is  instantaneously  transferred  to  hini, 
vrithout  reference  to  any  consideration. 


(I)  Goodtitle  v,  Pettoe,  Fitzg.  (/)  Vide  supra. 
299;  2  Bam.  10,  90,  142 ;  2  Str.  (m)  2  Vera.  7. 
934. 

(I)  Hie  reporter  ends  this  case  with  a  qusere  tamen.  The  grounda 
of  the  decision  do  nut  appear  upon  the  registrar's  book  ;  but  the  mere 
poiat  must  have  been  tried  at  law,  as  tlie  necessary  directions  were 
given  by  the  decree  for  that  purpose.  Reg.  Lib.  1685,  B.  fol.  840. 
Wirwick  r.  Garrard. 
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We  have  seen  that  a  power  of  revocation  could  i 
be  reserved  on  a  lease  at  common  law.  It  has  be 
said,  that  if  a  feoffment,  or  lease  and  release,  be  ma 
to  /.  S.  and  his  heirs,  to  the  use  of  /.  (S.  and  his  hei 
Yfith  a  power  of  revocation  reserved  thereupon,  su 
a  power  is  void ;  because  /.  S.  is  in  by  the  comm 
law.  And  upon  the  same  ground,  the  same  wrl 
doubts  whether,  upon  a  conveyance  to  a  purchas 
and  his  heirs  to  such  uses  as  he  shall  appoint,  and 
default  of  and  subject  to  such  appointment,  to  the  t 
of  the  purchaser  and  his  heirs,  such  a  power  can 
exercised,  for,  subject  to  the  power,  the  purchaser 
in  by  the  common  law^  and  the  reservation  of  the  po^ 
brfore  the  limitation  to  the  purchaser  cannot  ma 
any  difference(n).  The  authority  for  this  point  is 
observation  by  Sir  Edward  Coke,  in  the  few  remar 
which  he  has  made  on  uses,  that  in  a  case  of  a  fee 
ment,  or  other  conveyance,  whereby  the  feoffee 
grantee,  2^c.  is  in  by  the  common  law,  such  a  provi 
were  merely  repugnant  and  void(o).  And  a  passa 
in  Shepherd's  Touchstone(/?),  where  the  author,  reft 
ring  to  Go.  Litt  says,  But  in  case  of  a  feoffment, 
other  conveyance,  whereby  the  feoffee  or  grantee  is 
by  the  common  law,  as  where  A  doth  enfeoff  B  a 
his  heirs  to  the  use  of  B  and  his  heirs,  it  is  said  suet 
proviso  is  merely  repugnant  and  void."  It  shoe 
seem,  however,  that  Coke  had  not  any  such  case 
contemplation.  He  appears  to  have  alluded  to 
feoffment  at  common  law,  to  the  feoffee  at  once,  a 
notbywayof  use. 


(n)  1  Sanders  on  Uses,  p.  157,  (o)  Co.  Litt  237  a. 
and  note  ib.  CP)P.  525. 
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To  consider  this  point  accurately,  we  should  in- 
quire, ist,  Whether  the  releasee  is  in  by  the  common 
kw;  and,  Sdly,  Whether,  independently  of  that  ob- 
jecfion,  the  power  is  merged  in  the  fee.  The  last  ob- 
jection has  been  fully  discussed  in  the  preceding  chap- 
ter ;  and  as  to  the  first,  although  the  statute  requires 
ib^tone  person  should  be  seised  to  the  use  of  another^ 
yet  there  are  several  cases  in  which  it  vests  the  use  in 
the  very  person  in  whom  the  seisin  is  vested :  inten- 
^  in  this  respect,  appears  always  to  have  been  at- 
tended to.  IThus,  nine  years  after  the  statute  of  uses, 
it  was  bolden,  that  if  a  man  make  a  feoffment  in  fee 
to  the  use  of  himself  for  life,  and  that  after  his  de- 
cease /  A!  shall  take  the  profits,"  that  shall  create  an 
use  in  /.  A! ;  otherwise,  if  it  had  been  said,  that,  af- 
ter his  death  the  feofiees  should  receive  the  profits, 
and|wf/  them  over  to  /.  J^J^  because  /.  JV.  would  not 
receive  them  but  through  the  hands  of  the  feofiees(9). 
80  in  a  case  in  Moore,  in  5  Elizabeth,  it  was  laid  down 
as  dear,  that  if  a  feofi'ment  was  made  to  /.  S.  to  the 
use  of  him,  and  that  he  should  be  seised  to  the  use  of 
A  ff.  that  was  void  as  to  R.  H.  because  that  the  use 
aod  possession  was  before  in  /.  S.{r).  And  in  Sam- 
mes's  case  this  construction  was  adopted,  and  the  rea- 
son of  it  was  stated  to  be,  that  the  statute  of  uses  had 
been  always  beneficially  expounded  to  satisfy  the  in- 
tenfion  of  the  parties(^).  It  seems  also  very  lately 
to  have  been  thought,  that  even  where  the  estate  is 
not  limited  unto  and  to  the  use  of  the  releasees,  yet 

(f )  36  H.  8 ;  Bro.  Feffements  al       (r)  Mo.  45,  pi.  138. 
Vieik  340,  pL  5S ;  and  see  Sym-       (9)  13  Rep.  56. 
MVi  Tuner,  1  Eq.  Ca.  Abr.  383  .n. 
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if  none  of  the  limitations  of  the  settlement  could  { 
sibly  take  effect  without  giving  the  legal  estate  to 
trustees^  the  settlement  must  be  so  construed ;  i 
this,  it  is  said,  was  done  in  a  case  in  the  House 
Lords(0«  From  these  observations,  it  seems  to 
low,  that  in  the  case  under  consideration,  in  ordei 
preserve  the  power,  and  to  effectuate  the  intention 
the  parties,  the  releasee  would  be  deemed  to  be  in 
der  the  statute  of  uses. 

Since  these  observations  were  published,  Mr.  S 
ders  has  entered  into  a  further  examination  of 
authorities  in  support  of  his  opinion(2/).  It  may 
conceded  to  him,  that  upon  a  conveyance  to  A  \ 
his  heirs,  to  the  use  of  him  and  his  heirs,  A  wo 
take  in  the  course  of  possession  by  the  common  I 
but  that  admission  does  not  affect  the  question ; 
in  the  case  put,  "  the  conusee,'^  as  Pratt,  C.  3.  obse 
ed(:r),  did  not  want  the  help  of  the  statute,  and  the 
fore  it  meddles  not  with  him,  but  leaves  him  io 
common  law.'^  No  case  has  ever  been  decided 
which,  under  a  conveyance  to  A  and  his  heirs,  to 
use  of  A  and  his  heirs,  to  the  use  of  B  and  his  he: 
A  has  been  held  Co  be  in  at  the  common  law.  II 
true  that  in  such  a  case  A  takes  the  legal  estate, 
that  is  in  favour  of  the  intention,  and  he  must  ne( 
sarily  take  it  under  the  statute.  The  limitation  unto  i 
to  the  use  has  received  a  settied  construction,  whici 
not  suffered  to  be  disturbed  by  a  subsequent  limitat 
of  the  use  from  which  a  different  intention  mi 
be  inferred.    But  where  a  further  use  is  declai 

(/)  See  Doe  v.  Martin,  4  Term  Rep.  39. 
(u)  Uses,  vol.  i.  p.  149,  3d  edit. 
(x)  Long  V,  Buckeridge,  1  Str.  111. 
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A  most  necessarily  take  under  the  statute  in  order  to 
prevent  the  statute  from  executing  the  use  limited 
over.  Where  no  use  is  limited  over  to  a  third  person, 
the  estate  vests  at  the  common  law,  and  the  aid  of  the 
statute  is  not  required.    The  limitation  of  the  use 
therefore  is  not  called  into  action.    But  in  the  other 
case,  if  the  estate  vest  in  A  by  the  ccmmon  law,  as  it 
is  contended,  it  is  clear  that  the  statute  would  execute 
the  use  limited  to  B;  for,  independently  of  the  statute, 
A  caunot  take  a  legal  estate  under  a  conveyance  up- 
OD  which  the  statute  would  not  operate  if  uses  were 
declared  of  it.   It  seems  wholly  unimportant  that  the 
use  is  declared  to  him  if  it  be  a  use  upon  which  the 
statute  will  not  operate.  It  cannot  be  contended  with 
success,  that  such  a  use  prevents  the  further  limitation 
(rf'a  use,  because  previously  to  the  statute  a  conveyance 
to  4  and  his  heirs,  to  the  use  of  A  and  his  heirs,  would 
I  bave  prevented  a  resulting  use;  and  yet  this  appears 
to  be  the  only  ground  upon  which  the  opinion  against 
the  operation  of  the  statute  can  be  maintained.  For 
even  before  the  statute  a  conveyance  to  A  and  his  lieirs, 
to  the  use  of  him  and  his  heirs,  to  the  use  of  B  and 
hk  heirs,  would  have  unquestionably  vested  the  bene- 
ficial interest  in  B.    This  must  be  denied  by  the  other 
side,  or  the  question  is,  it  may  be  thought,  at  an  end. 
If  the  statute  do  not  operate  on  the  use  limited  to  A^ 
it  mast  by  the  \ery  words  of  it  execute  the  use  limit- 
ed to  jB.    In  the  case  therefore  of  a  conveyance  to  A 
I  iod  Im  heirs,  to  the  use  of  A  and  his  heirs,  to  the  use 
I  of  ^  and  his  heirs,  A  would  have  wanted  the  help  of 
I     statute  in  order  to  effect  what  is  deemed  the  inten- 
I  fion  in  these  cases,  and  therefore   it  would  have  med- 
iiedwith  him,  and  not  left  him  at  common  law."  It 
1  X 
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is  however  insisted,  on  the  other  side,  that  in  the  above 
case,  A  takes  the  estate  at  the  common  law.  And  tbii^ 
and  the  case  stated  by  Coke,  are  said  to  be  grounded 
upon  the  same  established  rule,  that  a  use  cannot  be^ 
limited  to  arise  out  of  the  estate  of  a  cestui  que  tak- 
ing the  legal  estate  at  the  common  law ;  that  a  use  can- 
not be  limited  on  a  use,  although  the  first  use  being  li- 
mited to  the  grantee,  is  not  a  use  within  the  statute." 
To  this  it  may  be  answered,  that  the  law  knows  no 
such  rules  as  those  stated.  If  the  party  out  of  whose 
estate  the  use  is  to  arise,  do  take  the  legal  estate  at 
the  common  law,"  he  is  not  a  cestui  que  use;  and  if 
the  first  use  is  not  a  use  within  the  statute,"  then  is 
it  not  a  use  at  all ;  and  therefore  the  use  over  must  be 
executed  by  the  statute.  Where  it  is  said  that  the  fine 
or  conveyance  is  a  common-law  conveyance,  by  which 
both  the  legal  estate  and  the  use  pass  to  the  conusee 
without  any  declaration  of  uses,  it  is  meant  that  the 
whole  beneficial  interest  passes,  and  the  instrument 
amounts  to  a  limitation  of  the  estate,  and  not  a  limi- 
tation of  the  use  properly  so  called.  In  truth,  if  the 
supposed  use  which  takes,  is  not  a  use  under  the 
statute,  it  is  simply  void.  But,  as  in  the  case  of  a  con* 
veyance  unto  and  to  the  use  of  and  his  heirs,  to 
the  use  of  B  and  his  heirs,  the  use  to  B  is  void,  it 
follows  of  necessity  that  the  use  to  •fi  is  executed  by 
the  statute. 

It  is  further  said,  "  that  if  the  estate  is  conveyed  to 
and  to  the  use  of  A  and  his  heirs,  to  the  use  of  B  and 
his  heirs,  or  to  and  to  the  use  of  J  and  his  heirs, 
subject  to  a  power  of  appointment  reserved  to  5,  and 
if  in  the  case  first  mentioned  the  use  to  B  cannot  be 
executed  in  consequence  of  the  seisin  of  being  clothed 
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with  the  use  limited  to  him,  upon  what  principle  can 
the  appointee  of  B  in  the  second  take  a  legal  estate  ? 
Upon  what  rational  distinction  can  the  appointee  ac- 
qdre  a  legal  estate  under  the  limitation  effected  by 
die  exercise  of  the  power,  when,  if  the  same  limita- 
tion had  been  included  in  the  deed  itself,  he  would 
merely  have  taken  an  equitable  interest  ?" 

The  distinction,  it  is  apprehended,  between  the  cases, 
is  simply  this :  in  the  first  case,  the  use  being  vested  in 
4  tfie  use  to  iB  is  a  use  upon  a  use,  and  therefore  void ; 
m  the  last  case,  A  takes  a  seisin,  and  a  use,  but  the  use 
is  salgect  to  the  power, and  is  only  during  the  existence 
of  tfie  power  executed,  sub  modo^  that  is  subject  to  open 
and  let  in  the  estate  to  be  created  under  the  power. 
When  the  power  is  executed,  the  use  appointed  takes 
effect  as  if  properly  limited  in  the  deed  creating  the 
power;  therefore  the  use  arises  out  of  the  original 
mm  of  j9,  and  defeats  instead  of  deriving  its  essence 
from  the  we  limited  to  A.  But  it  is  argued,  that  here 
the  use  would  arise  out  of  the  seisin  of  A  previously 
dothed  with  a  use :  "  What  difference,*'  it  is  asked, 
^  can  be  discovered  between  the  limitation  of  a  use 
imder  a  power  to  arise  from  the  estate  of  a  cestui  que 
Qse  having  the  legal  estate  by  the  statute,  and  from 
the  estate  of  cestui  que  use  having  the  legal  estate  at 
file  common  law  ?"  To  this  the  answer  still  is,  that  the 
tue  cannot  exist  of  a  cestui  que  use  having  the  legal 
estate  at  the  common  law,"  unless  it  is  understood  of 
1  peraoQ  to  whom  the  use  is  limited  in  words,  but 
which  never  arises,  because  not  requiring  the  aid  of 
<feBflitiite,'he  takes  by  the  common  law. 
'  ftranains  to  say  a  few  words  on  the  authority  cited 
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from  Coke.  It  is  said,  that  if  there  be  any  meaning  at 
all  in  the  observation,  Coke  could  have  contemplated 
no  other  case  than  that  put  in  the  Touchstone.  "  If  a 
feoffment  be  made  to  ^  and  his  heirs,  it  is  necessary, 
in  order  that  he  may  obtain  Che  legal  estate  at  the  com- 
mon law,  that  there  should  be  either  a  declaration  of 
the  use  to  him,  or  a  consideration  paid  by  him,  to 
prevent  a  resulting  use  to  the  grantor ;  so  that,  al- 
though a  grantee  may  still  have  a  legal  estate  at  the 
common  law,  the  rule  is  grounded  upon  the  practice 
and  construction  of  uses ;  and  it  is  to  be  presumed, 
that  Sir  Edward  Coke,  who,  in  the  case  stated,  was 
explaining  the  operation  of  the  statute  of  uses,  under* 
stood  the  principles  upon  which  a  legal  estate  was 
created  at  the  common  law^^J^)- 

It  was  not  intended,  in  the  observations  on  this 
point  in  the  first  edition  of  this  work,  to  deny  that 
Coke  understood .  the  principles  upon  which  a  legal 
estate  was  created  at  the  common  law,  but  merely  to 
show  that  liis  observation  did  not  apply  to  the  case  of 
a  use  under  the  statute.  He  speaks  simply  of  a  fe- 
offment, or  other  conveyance  whereby  the  feoffee  or 
grantee  is  in  by  the  common  law.  What  has  this  to 
do  with  uses.  Is  not  a  lease  for  life  such  a  convey- 
ance ?  Is  not  a  conveyance  in  fee  for  a  consideration 
paid  such  a  conveyance  ?  As  there  are  conveyances 
in  whicli  the  feoffee  is  in  by  the  common  law,  why 
should  it  be  supposed,  in  the  absence  of  all  evidence 
in  support  of  such  a  supposition,  that  Coke  alluded 
to  a  conveyance  upon  which  the  statute  had  some  ope- 
ration.  A  legal  estate  may  be  created  at  the  com- 
mon law  wholly  independent  of  the  statute,  and  upon 


(y)  Uses,  p.  313. 
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wbich  it  cannot  have  any  operation  directly  or  indi- 
recdy.  Gilbert  understood  the  passage  in  Coke  to 
refer  to  cases  purely  at  common  law.  It  is  still,  there- 
fore, with  a  sincere  respect  for  the  contrary  opinion, 
submitted  to  the  learned  reader,  that  in  the  case  under 
^scussion  the  statute  would  be  attracted^  and  conse- 
quently the  power  would  be  good. 

Since  these  observations  were  published  it  has  been 
decided  that  the  power  is  in  the  disputed  case  well 
nised.  The  conveyance,  in  the  case  in  which  the 
point  was  decided,  was  by  feoffment  to  the  purchaser 
and  his  heirs,  habendum  to  him,  his  heii*8  and  assigns, 
to  such  uses  as  he  should  appoint  by  deed  or  will,  and 
ifl  default  of  and  until  appointment,  to  the  use  of  the 
parchaser,  his  heirs  and  assigns.  He  exercised  the 
power  by  an  appointment  in  fee,  and  his  wife  brought 
an  action  to  recover  her  dower.  The  objection  was 
taken,  that  the  husband  was  in  at*the  common  law, 
and  the  power  was  void ;  but  the  contrary  was  de- 
cided, and  the  wife  was  held  to  be  barred  of  dower. 
This  decision,  therefore,  sets  the  point  at  restCz). 

The  above  observations  also  show  that  there  is  no 
weight  in  an  objection  that  is  sometimes  made,  viz. 
that  where  it  is  intended  a  purchaser  shall  only  take 
a  trust-estate,  the  release  ought  to  be  to  to  the  use 
of  B,in  trust  for  C,  the  purchaser(a),  on  the  ground 
that  a  limitation  unto  and  to  the  use  of  ^,  in  trust  for 
Bj  ^  purchaser,  would  g^ve  B  the  legal  estate,  as  A 
would  be  in  at  the  common  law,  and  the  statute  would 

(jv)  MoKton  V.  Lees,  CP.  Lancaster,  March  As9. 1819.  Gasere- 
imd  and  argued  before  Lord  Chief  Baron  Richards,  and  Mr.  Baron 
Wind,  at  8erjeant'8-Inn. 

W  Watk.  Prin.  Conv.  72.  n. 
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operate  on  the  trust  limited  to  B.  Every  day's  prac- 
tice, however,  evinces  the  opinion  of  the  Profession 
on  this  point.  In  numberless  conveyances,  estatefl 
have  been  limited  unto  and  to  the  use  of  the  releas- 
ees,  in  order  to  vest  the  legal  estate  in  them,  lliii 
point,  indeed,  is  so  clear,  that  in  Doe  v.  Martin(A), 
where  it  was  insisted  that  the  legal  estate  was  vested 
in  the  releasees  of  a  settlement,  Lord  Kenyon  said, 
that  in  answer  to  that,  it  was  sufficient  to  observe  that 
it  was  limited  to  the  trustees,  without  saying  to  and 
to  the  me  of  the  trustees."  Indeed,  it  is  apprehended 
that  no  one  would  in  practice  venture  to  contend  that 
any  limitation  could  be  executed  by  the  statute,  aftot 
a  limitation  unto  and  to  the  use  of  the  releasee  in  fee. 
Even  if  the  objection  were  well  founded,  yet  it  would 
not  be  necessary  to  convey  to  to  the  use  of  jB,  in 
trust  for  C ;  but  the  estate  might  be  conveyed  to  C, 
(the  intended  cestui  que  trust\  as  the  releasee,  to  the 
use  of  B  the  trustee,  in  trust  for  C  himself 


In  the  opening  of  the  work  it  was  observed,  that  af 
power  given  by  a  will  was  a  common-law  authority. 
But  here  we  must  consider  whether  a  devise  to  uses 
through  the  medium  of  a  devisee,  as  a  devise  to  A  and 
his  heirs,  to  the  use  of  B  and  his  heirs,  will  not  take 
effect  under  the  statute  of  uses.  Upon  this  point  a 
difference  of  opinion  has  been  expressed(c) ;  and,  in- 

{b)  4  Term  Rep.  39.  and  see  1  Sand,  on  Uses,  195 ;  and 

(c)  Bull.  n.  to  Co.  Litt  271,  b.  Fonbl.  n.  (e)  to  2  Treat  Eq.  p.  24, 
III.  8. 5;  Powel  on  Devises,  272 ;   2d  Edit 
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deed,  the  subject  is  exhausted  by  the  learning  which 
has  been  displayed  upon  it(I).  It  must  be  admitted  to 
be  quite  clear,  that  an  immediate  devise  to  Jl  for  life, 
reminder  to  B  in  fee,  would  be  good,  although  no 
sei^n  was  raised  to  serve  those  estates ;  or,  in  other 
words,  lands  may  be  devised  ^thout  the  aid  of  the 
statute  of  uses,  and  it  is  not  material  that  the  limita- 
I  tioDs  are  termed  mes.  On  the  other  hand,  it  seems 
\  eqoaUy  clear,  that  where  a  seisin  is  raised  by  will  to 
feed  uses  created  by  it,  such  uses  will  be  executed 
into  estates  by  the  statute  of  uses. 

la  support  of  the  contrary  opinion,  it  is  insisted  that 
the  statute  of  uses  cannot  refer  to  the  statute  of  wills, 
^  which  was  not  then  in  contemplation.    It  is  said  to  be 

i  ^ult  to  conceive  how  uses  created  under  the  testa- 

I 

(I)  Mr.  Booth,  it  is  said,  wrote  the  following  postscript  to  an  opinion: 
"Powers  under  wills  are  not  like  powers  under  conveyances,  operating 
by  way  of  use.   The  execution  of  a  power  under  a  devise  is  not  the 
limitation  of  a  use ;  no,  not  wliere  the  devise  is  to  uses :  as  where 
tkere  is  a  devise  to     S,  and  his  heirs,  to  the  use  of  A  for  life,  remain- 
der to  B  in  tail,  witf i  power  for  A  to  limit  a  jointure,  or  lease,  or  charge, 
tkere  will  be  no  seisin  in «/.  S.  consequently  no  such  use  in     or  as 
is  executed  by  the  statute  of  uses  ;  consequently  tlie  execution  of  the 
power  is  no  use  ;  it  operates  as  a  devise  under  the  statute  of  wills.'' 
But  in  another  opinion  of  Mr.  Booth- s,  the  authenticity  of  which  is 
•<piBy  well  known,  he  says,  speaking  of  a  power  of  exchange  under 
awllto  a  tenant  for  life,  that  "  when  he  (the  tenant  for  life)  executes 
I    his  power  of  exchanging,  he  is  the  declarer  of  the  use,  and  a  fee  passes 
I   out  ^  the  istaie  of  the  persona  who  are  the  devisees  to  the  uses  in  the 
I  miS:  for  it  has  been  resolved,  that  a  devise  to  an  use  may  be  as  well 
I  tot  feofinent  to  an  use ;  and  the  uses  under  such  devises  will  have  the 
I  inM  operation  as  uses  under  feoffments.'* 
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menarr  power  given  by  the  statute  of  wills  can  be 
within  the  statute  of  uses ;  and  that  it  may  be  argued  that 
a  statute  can  necerhe  considered  as  relating  to  anything 
which  did  not  exist  at  the  time  of  its  passing.  But 
this  IS  well  answered  by  my  Lord  Chief  Justice  Coke, 
who  in  Vernon's  case((/),  addressing  himself  to  the 
predse  objection,  said,  "  it  is  frequent  in  our  books, 
diat  an  act  made  of  late  time  should  be  taken  within 
the  equity  of  an  act  made  long  time  before,"  of  wtuch 
he  gives  many  instances(^).  In  the  principal  case 
that  part  of  the  statute  of  uses  which  relates  to  jmnt* 
ures,  was  holden  to  be  within  the  equity  of  the  sta- 
tute  of  wills.  It  appears  to  have  been  thought  in  An-  < 
drews's  case,  in  18  E^z.(f)^  that  the  statute  of  uses 
would  operate  on  uses  created  by  will ;  and  in  Pop- 
ham  and  Bampfield,  34  Car.  II.(^),  and  Burchet  and 
Durdaunt,  2  Wil.  £^  M.(A),  the  same  point  was  admitted 
both  at  the  bar  and  by  the  court.  In  the  case  of  Hore 
and  Dix,  12  Car.  Il.(i),  it  was  resolved,  that  an  use 
could  not  be  raised  without  a  deed.  And  as  to  the 
case  of  a  devise  of  land  to  uses,  by  a  will  in  writing, 
which  is  not  a  deed,  it  was  said,  that  that  went  upon 
another  reason,  scU.  rather  upon  the  statute  of  32  H. 
VIII.  of  wills,  than  upon  the  statute  of  27  H.  VIII.  of 
uses.  This  case  has  been  treated  as  an  authority,  that 
the  use  is  executed  by  the  statute  of  wills,  and  not  by 
the  statute  of  uses ;  but,  on  the  contrary,  it  appean 


(cf)  4  Rep.  1.  (f)  Mo.  107. 

(c)  And  see  Williams  v.  Drewe,  {g)  1  Vera.  79. 

Willes,  392;  Lane  v.  Cotton,  1  (A)  2  Ventr.  311. 

Com.  100.  (i)  1  Sid.  26, 4th  resol. 
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to  admit  that  the  statutes  may  have  a  concurrent  ope- 
ration. It  was  in  like  manner  admitted  in  Broughton 
aod  Langley,  S  Ann.(A:),  that  a  devise  of  lands  may  be 
by  express  words  to  the  use  of  another  than  the  de- 
lisee,  and  that  such  devise  veill  be  executed  by  the 
statute  of  uses.  In  later  times,  the  same  point  has 
^been  repeatedly  ruled,  or  treated  as  clear(0,  and  there 
is  not  a  single  case  in  which  the  point  has  been  doubt- 
ed. It  must  be  considered  therefore  as  settled*  upon 
priodple  as  well  authority,  that  the  statute  of  uses 
may  operate  on  uses  created  by  will :  and  that  where 
a  aeinnis  created  to  serve  the  uses,  the  statute  will  in 
most  eases  transfer  the  possession  to  them.  It  is  not 
denied,  that  a  devise  unto  and  to  the  use  of  one,  will 
vest  the  legal  estate  in  him,  although  ulterior  uses  are 
declared  in  favour  of  others  ;  but  this,  perhaps,  it  may 
be  sdd,  is  not  by  the  operation  of  the  statute  of  uses, 
but  depends  on  an  irresistible  inference  of  the  testa- 
tator's  intention,  in  analogy  to  the  resolutions  on  limi- 
tations to  uses  in  deed$(m). 

It  has  been  observed,  that  whether  a  devise  to  uses 
operates  solely  by  the  statute  of  wills,  or  by  that  sta- 
tute jointly  vnth  the  statute  of  uses,  is,  except  in  a  very 
Jew  oases^  a  matter  rather  of  speculation  than  of  use ; 
as  it  is  now  settled  that  an  immediate  devise  to  uses 
^nAmi  a  seisin  to  serve  those  uses  is  good  ;  and  that 
^bere  the  estate  is  devised  to  one  for  the  benefit  of 


Lord  Raym.  873 ;  2  Salk. 

079. 

(Q  HopkiBs  V.  Hopkins,  1  Atk. 
WS;  B^phaw  v.  Spencer,  1  Ves. 
MS;  Wright  v.P  earson,  Fearne, 
t«tB«.  1S8  ;  Perry  v.  Phelips, 


1  Ves.  Jun.  255 ;  Thompson  v. 
Lawley,  2  Bos,  &  Pull.  311. 

(w)  Robinson  v.  Corny ns,  For. 
164 ;  Brydges  v.  Brydges,  3  Ves. 
Jan.  120. 
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uvwict  ahr  ciMirts  execute  the  use  in  the  first  or  se- 
vuu  >it  as  appears  to  suit  best  with  the  intention 
.i*  ihr  :«taitor.  It  is,  however,  indispensably  neces- 
,  that  this  point  should  be  settled.  Suppose  an  es- 
•.a(e  to  be  devised  to  Jl  and  his  heirs,  to  the  use  of  B 
Mti\  his  heirs,  and  A  die  in  the  testator's  life-time,  is 
the  devise  void  ?  The  solution  of  this  question  de- 
pends  upon  the  previous  one,  viz.  whether  the  devise 
do,  or  do  not,  operate  under  the  statute  of  uses.  If  it 
do  not,  and  the  use  should  be  considered  as  vested  in 
B  under  the  statute  of  wills,  then  the  death  of  Ji  would  . 
not  defeat  the  devise.  If  it  do  operate  under  the  sta- 
tute of  uses,  then  in  fact,  the  entire  estate  is  given  to 
A  and  as  the  devise  lapses  by  his  death,  there  would 
be  no  seisin  to  serve  the  use  limited  to  B,  when  it 
ought  to  arise  by  the  death  of  the  testator,  and  conse- 
quently it  may  be  contended  that  the  devise  would  be 
void.  But  altliough  it  seems  clear  that  the  statute  in 
this  case  operates  on  uses  created  under  the  statute  of 
wills,  yet  as  every  testator  has  a  power  eitlier  to  raise 
uses  by  the  joint  operation  of  the  statute  of  uses  and 
the  statute  of  wills,  or  by  force  of  the  statute  of  wills 
only,  the  courts  would,  it  is  apprehended,  in  favour  of 
the  intention,  construe  the  devise  as  a  disposition  not 
affected  by  the  statute  of  uses,  but  as  giving  the  fee  to 
B  at  once(w). 

But  even  admitting  that  the  devise  is  void  at  law,  yet 
equity  would,  it  should  seem,  compel  the  testator's 
heir  at  law  to  fulfil  the  intention,  by  conveying  the  es- 
tate to  the  same  uses. 

Nor  is  this  the  only  case  in  which  it  is  of  real  import- 


(/))  See  and  consider  Dobbins  v.  BowmaD,  3  Atk.  408 ;  and  Cross  r. 
Hudson,  3  Bro.  C.  C.  30. 
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r    dDce  that  this  point  should  be  understood.    Till  we 
^rtaia  whether  or  not  a  power  in  a  will  is  a  com- 
fflon4aw  authority,  or  a  power  deriving  its  effect  from 
the  statute  of  uses,  we  cannot  discover  in  whom,  by 
virtue  of  an  appointment  under  such  power,  the  legal 
estate  is  vested.    This  will  be  explained  in  a  subse- 
quent chapter(o).    To  prevent  these  questions  from 
srisii^  estates  should  be  devised  to  the  devisees  at 
ejuccj  and  not  through  the  medium  of  a  devisee  to 
uses.    Where  the  limitations  in  a  will  are  numerous, 
A  fieiftin  to  serve  them  is  frequently  created  for  the 
sake  of  brevity,  as  it  saves  the  repetition  of  words  of 
ffR  preceding  every  limitation ;  but  the  same  purpose 
ynU  be  actually  answered  by  devising  the  estate 
^to  the  uses  after  expressed/'  without  naming  any 
devisee  to  the  uses,  and  then  going  on  in  the  usual 
ynvf  with  the  limitations.    If  it  should  be  thought  ne- 
oessary,  io  any  case,  to  raise  a  seisin  to  serve  the  uses, 
in  order  to  attract  the  statute  of  uses,  several  devisees 
to  the  uses  should  be  named,  so  that,  in  case  of  the 
death  of  any  of  them  in  the  life-time  of  the  testator, 
the  estate  might  survive  to  the  others,  which  it  would 
c^tdnly  do  if  the  estate  was  given  to  them,  as  it  of 
coarse  ought  to  be,  as  joint-tenants. 

Before  we  close  this  head  of  our  inquiry  it  should 
be  observed,  that  a  seisin  must  be  raised  commensu- 
nte  with  the  estates  authorized  to  be  created  under 
the  power.  If  a  life  estate,  for  example,  were  con- 
veyed  to  ^  to  such  uses  as  B  should  appoint,  atid  B 
were  to  appoint  to  C,  in  fee,  this  disposition  ccuild  not 
tike  effect  beyond  the  interest  conveyed  to  A(p).  And 


(9)Chapter  5,;>o«/. 

(p)  See  Gilb.  on  UseSj  p.  127,  and  n.  (2)* 
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where  it  is  intended  that  the  estates  to  be  created  bf 
the  execution  of  the  power  shall  be  invested  with  the 
legal  estate  by  force  of  the  statute  of  uses,  the  land 
should  be  conveyed  to  the  releasee,  l^c.  to  the  uses 
intended  to  be  appointed,  and  not  to  the  releasee,  to 
the  use  of  himself  to  the  uses,  for  in  that  case  any  es- 
tate created  under  the  power  would  be  a  use  upon  a 
use,  and  consequently  would  be  void  at  law,  although 
it  would  be  supported  as  a  trust  in  equity.  Where  the 
legal  estate  is  vested  in  any  person  independently  of 
the  deed  declaring  the  uses,  as  in  the  case  of  the  re-^ 
coveror  in  a  recovery,  or  the  conusee  in  a  fine,  it 
should,  for  the  same  reason,  be  declared,  that  the  re- 
coveror  or  conusee  shall  stand  seised  to  the  uses,  and 
not  that  the  recovery  or  fine  shall  enure  to  the  use  of 
him,  to  the  uses.  This,  which  is  a  clear  point,  was  so 
laid  down  by  Lord  Hardwicke  in  the  case  of  lioyd  r. 
Abrahall(g),  where  a  fine  was  levied  to  two  trustees  j 
and  it  was  declared  that  it  should  enure  to  the  use 
them,  their  heirs  and  assigns,  to  the  uses ;  and  Lord 
Hardwicke  decided  the  case  (which  was  argued  by  the 
most  eminent  counsel  of  the  day)  wholly  on  the  ground 
that  the  legal  estate  was  in  the  trustees.  The  case 
arose  upon  a  devise  for  want  of  issue  of  the  testatrix^ 
body,  to  whom  no  estate  was  limited ;  and  Lord  Hard- 
wcke  supported  the  devise,  which  was  otherwise  void, 
as  too  remote,  because  it  was  of  trust-estates  ;  and  he 
was  of  opinion,  that  if  there  had  been  issue  living,  who 
had  brought  a  bill  for  a  conveyance,  the  court  would 
have  decreed  a  strict  settlement  in  order  to  effectuate 
the  devises  over.   The  estate  is  to  this  day  enjoyed 

(q)  T.  Term,  27  and  OS  Geo.  II.  MS.  and  see  Phelp  v.  Hay  MS.;  aii4 
ia  Appendix. 


POWERS  MAY  BE  CREATED. 

under  this  decision ;  but  unless  in  a  case  where  the 
trusts  are  executory,  and  not  executed,  such  a  deci- 
doD  would  not  now  be  made.  A  mere  devise  not 
poiating  to  a  future  settlement  must  receive  the  same 
construction,  whether  the  testator  be  seised  of  the  le- 
gal or  only  of  the  equitable  estate  ;  or  whether  he  de- 
vise legal  or  equitable  estates  to  the  devisees  intended 
to  take  beneficially. 

Sometimes  in  a  power  to  appoint  a  life  estate  it  is 
oecessaiy  to  authorize  a  limitation  to  trustees,  to  pre- 
serve coatingent  remainders  in  the  instrument  creating 
the  power,  of  which  the  life-estate  is  to  take  prece- 
deoce.  Tliis  should  always  be  attended  to.  Where 
ao  estate  is  limited  to  trustees  and  their  heirs  gene- 
nDy,  to  preserve  contingent  remainders,  and  a  gene- 
ral power  of  appointment  is  afterwards  given,  they 
^  take  the  fee,  because,  under  the  power,  contin- 
gent remainders  might  be  created  which  would  be 
fiable  to  be  defeated  if  the  fee  were  not  vested  in  the 
trustees.  This  question  of  course  arises  only  in  those 
cases  where  the  court  can,  in  favour  of  the  intention^ 
bold  the  trustees  not  to  take  the  fee,  although  the  es- 
tale  is  limited  generally  to  them  and  their  heirs,  and 
Boot  confined  to  the  life  of  the  person  taking  the  pre- 
cedent estate  of  freehold(r). 

If  uses  in  strict  settlement  are  directed  to  be  raised 
hj  a  will^  and  it  is  intended  that  the  usual  power  of 
sdeind  exchange  should  be  inserted  in  the  settlement, 
an  ei^ess  declaration  of  the  intention  should  be 
I  Bade :  such  a  power  cannot  be  impried(^).  The  same 

I    («)  Bee  Yenables  v.  Morris,  7    New  Rep.  25;  Curtis  v.  Price,  12 

I  llnilip.342, 438 ;  Doe  v.  Hicks,    Yes.  Jun.  89. 

|^4U;  Biker  r.  Anscombe,  1       (9)  Whcatev.Hall,irVe9.jun.80. 
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So  a  power  may  be  reserved  to  raise  concurrent 
interests  for  different  purposes,  as  powers  to  a  tenant 
for  life  to  grant  a  jointure  to  his  wife,  and  to  create  a 
term,  to  commence  from  his  death,  for  securing 
younger  childrens'  portions,  iu  which  case,  during  the  , 
continuance  of  the  jointure,  the  term  will  not  take  I 
effect  in  point  of  interest,  but  shall  go  on  in  time,  and  1 
the  residue  of  the  term  that  remains  unexpired  after  ^ 
the  death  of  the  jointress  shall  take  effect  in  interest, 
and  no  more(c). 

Where  the  object  of  a  power  is  to  create  a  perpe*, 
tuity,  it  will  be  considered  simply  void.  Tliis  was  i 
decided  in  the  great  case  of  Spencer  and  the  Duke  of 
Marlborough(  J),  where,  in  a  strict  entail  under  a  wiD, 
a  power  was  inserted,  authorizing  trustees,  on  the 
birth  of  each  unborn  tenant  in  tail,  to  revoke  the  uses  : 
limited  to  them,  and  to  limit  the  estates  to  them  for 
their  lives,  with  remainder  to  their  sons  in  tail.  Lord 
Chancellor  Northington  held  this  power  to  be  void,  as 
tending  to  a  perpetuity,  and  repugnant  to  the  estate 
limited.  And  this  decree  was  confirmed  in  the  House 
of  Lords,  upon  the  unanimous  opinion  of  the  Judges, 
that  such  a  power,  whether  in  deed  or  will,  was 
void(l). 

(c)  Edwards  v.  Slater,  Ilardr.  Godolphin;  see  Woodhouse  «. 
410.  Hoskins,  3  Atk.  22;  and  see  16. 

{d)  Dom.  Proc.  1763  ;  5  Bro.  P.    Ves.  jun.  308 ;  Lade  v.  Holfoi^^ 
C.  592;  Barnard  C.  C.  69;  re-    Burr.  1416. 1  Blackst.  428.  AmU. 
ported  1  Eden,  404,  by  the  name    479.  Butler's  n.  to  Fearne,  p.  580. 
of  Duke  of  Marlborough  v.  Lord 

(I)  Heath  v.  Heath,  2d  July,  1765,  the  Lord  Chancellor  decreed,  that 
the  trusts  of  the  will  should  be  performed,  except  as  to  the  powers  in 
the  will,  so  far  as  they  relate  to  the  alteration  of  estates-tail  into  te- 
nancies for  life,  which  ia  void  in  law,  MS.  in  2  Eden,  330. 
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In  Ware  v.  Polhill  {e)  freeholds  and  copyholds  were 
devised  to  the  testator's  son  for  life,  remainder  to  trijs- 
tees  to  preserve  contingent  remainders,  remainder  to 
his  first  and  other  sons  in  tail,  rejnaindcrs  over ;  and 
leaseholds  were  bequeathed  to  trustees,  to  renew  and 
to  pay  the  rents  to  the  persons  who  under  the  above 
limitefjons  should  for  the  time  being  be  entitled  to  the 
rents  of  the  freeholds  and  copyholds;  and  the  trustees 
were  empowered  at  any  time  thereafter,  with  the  con- 
sent of  the  person  or  persons,  who- should  as  aforesaid 
be  entitled  to  the  rents  of  the  freeholds  and  copyholds, 
or  in  case  such  person  should  be  a  minor,  at  the  dis- 
cretion  of  the  trustees,  to  sell  the  leaseholds;  and  lay 
out  the  purchase-money  in  the  purchase  of  freeholds 
or  copyholds,  to  be  settled  to  the  uses  of  the  freeholds 
ttid  copyholds  devised;  and  until  such  purchase  the 
monfey  to  be  invested,  and  the  interest  paid  to  the  per- 
sons for  the  time  being  entitled  to  the  rents  of  the  free- 
holds and  copyholds  devised.    The  power  of  sale  was 
not  exercised ;  a  grandson  died  under  twenty-one ;  and 
apon  a  bill  filed,  it  was  insisted,  that  under  the  provi- 
aons  of  the  will  the  intention  of  the  testator  \^as,  that 
all  his  property  not  real  estate  should,  after  payment 
of  his  debts,  ^jc,  be  converted  into  real  estate,  and  limit- 
ed in  strict  settlement;  and  the  trustees  ought  to  have 
sold  all  the  leasehold  estate  accordingly:  That  the  in- 
tention was  to  provide  for  the  issue  male ;  and  that 
the  leasehold  estate,  while  unsold,  should  go  with  the 
freehold,  as  far  as  the  rules  of  law  and  equity  would 
perroit,  and  not  vest  in  a  tenant  in  tail,  so  as  to  be 
tiuistnis^rible,  unless  such  tenant  in  tail  attended  the 
age  of  twenty-one.    The  Lord  Chancellor's  opinion 

(e)  11  Ves.  jun.  257.' ' 

Z  ^ 
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was  against  this  construction.  Upon  a  subsequent  day 
l)is  Lordship  observed,  that  upon  further  consideration 
as  to  the  leasehold  estate,  he  thought  that  power  of  sale 
was  void,  for  it  might  travel  through  minorities  for 
two  centuries  ;  and  if  it  is  bad  to  the  extent  in  which  it 
was  given  you  cannot  model  it  to  make  it  good.  His 
Lordship  thought  the  soundest  ground  was  that  the 
power  was  bad. 

The  point  decided  by  the  above  case  is,  that  where 
a  leasehold  estate  is  settled  as  a  real  estate,  but  so  as 
to  vest  absolutely  in  a  qua^i  tenant  in  tail^  a  power  to 
defeat  his  estate  by  selling  the  property  and  buying  a 
real  estate  to  be  resettled,  is  void.  In  practice,  the 
case  has  been  treated  as  an  authority  that  the  com- 
mon power  of  sale  and  exchange  is  void,  as  too  remote, 
if  it  be  not  expressly  confined  to  lives  in  being,  and 
twenty-one  years  afterwards.  But  it  is  clear  that  the 
Lord  Chancellor  did  not  mean  to  impeach  the  vali- 
dity of  such  powers.  The  general  practice  has  been 
not  to  confine  them  to  lives  in  being,  and  twenty-one 
years ;  and  half  of  the  tides  in  the  kingdom  depend 
on  the  validity  of  such  powers.  If  the  power  be 
within  the  law  of  perpetuities,  the  line  can  always  be 
drawn,  and  there  appears  to  be  no  reason  why  it 
should  be  deemed  void  in  its  creation.  But  such  a 
power  does  not,  like  the  power  in  Ware  v.  Polhill, 
operate  to  defeat  the  estate  of  the  minor  tenant  in  tail, 
but  transfers  it  from  one  property  to  another.  He  is 
still  tenant  in  tail ;  whereas  in  Ware  v.  Polhill  the  cf- 
.fect  of  a  sale  might  be  to  defeat  altogether  the  estate 
of  the  representative  of  a  person  who  died  entitled  to 
a  vested  interest  in  the  absolute  property.  General 
powers  of  sale  and  excliange  in  a  strict  settlement  ap- 
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pear  to  be  valid,  on  the  same  ground  that  a  shifting 
me  may  be  limited  to  take  effect  at  any  period  how- 
ever  remote,  where  the  estate  is  regularly  limited  in 
taiU  because  the  tenant  in  tail  may  destroy  the  shifting 
nse  by  a  common  recovery ;  yet  there  the  estate  of  a 
tenant  in  tul  not  having  suffered  a  recovery  may  be 
defeated  altc^ther;  whereas  under  the  exercise  of 
a  power  of  sale  and  exchange  there  is  merely  a  change 
of  title,  and  not  a  destruction  of  interest.  In  point  of 
ftct,  such  a  power  enables  the  alienation  of  property 
without  affecting  the  interest  of  the  person  beneficially 
entitled  to  the  property. 

But  a  general  power  to  appoint  to  children,  grand- 
children, or  issue,  without  expressing  the  time  within 
which  they  must  be  bom,  is  good,  for  the  donee  may 
appoint  to  such  issue  as  are  within  the  line  of  per- 


Section  IV. 

•f  THE  EFFECT  OF  THE  CREATION   OF  POWERS  ON  THE  ESTATES  LI- 
MITED IN  THE  INSTRUMENTS  CREATING  THEM. 

h  remains  only  to  consider  the  effect  of  the  ere- 
ifim  of  a  power  on  the  estates  limited  in  the  instru- 
ment of  creating  it :  the  effect  of  the  execution  of  pow- 
era  win  form  a  subject  of  future  inquiry. 

Where  a  power  of  revocation  is  deemed  void,  as  in 

(J)  Routledge  v.  Dorril,  2  Ves.  jun.  35r. 
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the  Duke  of  Marlborough's  case,  noticed  in  the  last 
section,  of  course  the  estates  actually  limited  in  the 
instrument  creating  the  power  cannot  be  affected 
the  power,  but  will  take  effect  in  the  same  manner  at 
if  U  bad  not  been  inserted  in  the  instrument.    And  fhe 
law  jls  the  same  in  regard  to  estates  given  in  defiuilt 
of  any  appointment  under  a  power,  which  is  v<Hd  ia 
its  creation.   Therefore,  if  under  a  covenant  to  stand 
•seised  a  general  power  of  appointment  be  reserved, 
or  given  to  any  person,  and  for  want  of  such  appoint- 
ment the  estate  be  limited  to  some  person  wittun  the 
consideration  of  blood,  or  marriage,  as  the  power 
would  be  void,  the  estate  limitedjn  default  of  appoint- 
ment would  take  effect  in  possession(a). 

It  is  obvious,  that  every  power  of  appointment  is, 
strictly  speaking,  a  power  of  revocation  to  the  extent 
Of  its  operation ;  but  still  there  is  a  striking  distinction 
between  Estates  actually  limited  in  a  settlement  with 
*  a  power  of  revocation,  and  estates  limited  in  default , 
of  the  exercise  of  a  preceding  power  of  appointment. 
In  the  first  case,  the  estates  are  vested  subject  to  be 
revoked,  or  defeated  by  the  exercise  of  the  power. 

Whether,  in  the  last  case,  the  estates  limited  in  de- 
flmlt  of  appointment  are,  during  the  continuance  of 
tiie  power,  contingent  or  vested,  has  been  the  subject 
.  of  much  discussion.  The  question  arose  in  Leonard 
Lovie's  case(6),  and  it  was  determined,  that  the  es- 
tates  limited  in  default  of  appointment  were  contin- 
gentle).    In  Walpole  z\\  Lord  Conway(d),  Lord  Hard- 

.  {a)  Warwick  r.  Garrard,  2  Verii.       (rf)  3  Barnard.  153 ;  see  4  Term 

7;  Goodtitle  r.  Pettoe,  Fitzg.  299.  Rep.  57  n.;  and  see  ^  Ves.  jun- 

(6)  10  Rep.  78,  see  fo.  85  a.  709. 
(c)  See  2  Ves.  jun.  704,  5,  6. 
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wid^e  held  the  same  opinion.  In  Cunningham  r. 
Moody(e)  his  Lordship  is  supposed  to  have  altered 
bis  opiniOD,  and  to  have  determined,  that  the  power 
of  appointment  does  not  suspend  the  vesting  of  the 
nibsequent  remainders  ;  and  in  Doe  v.  Martin^X',  af- 
ter a  splendid  argument,  it  was  solemnly  decided, 
that  the  estates  limited  in  default  of  appointment  were 
vested,  subject  to  be  divested.  The  court  relied  on 
Cunningham  v.  Moody  in  opposition  to  Leonard  Lo- 
Tie'sand  Lord  Conway's  cases. 

Mr.  Feame,  who  discusses  these  cases(^),  enforces 
the  authority  of  Doe  and  Martin ;  and  between  the 
case  under  consideration,  and  those  upon  limitations 
after  a  contingent  limitation  of  the  fee-simple,  takes 
this  clear  distinction,  that  in  the  latter  the  limitation 
18  originally  and  finally  contained  in^  and  made  by, 
the  conveyance  itself^  while  the  former  have  no  ex- 
istence  till  the  power  is  executed,  so  that,  in  truth, 
there  is  no  estate  limited  until  an  appointment  is  made. 

Lord  Rossyln,  however,  in  a  still  later  case(^),  at 
first  considered  this  doctrine  very  doubtful.  He  in- 
sisted, that  in  Cunningham  v.  Moody,  it  was  not  ne- 
cessary to-  determiuQ  the  point,  and  treated  tiie  case 
of  Doe  and  Martin  as  a  case  of  compassion.  However, 
tte  point  did  not  then  call  for  a  decision  ;  and  in  pro- 
nrnndng  his  decree  he  did  not  advert  to  it.  In  a  sub- 
^qaent  case  he  treated  it  as  clear  that  the  power  did 
Mt  prevent  the  estates  from  vesting(i).    Without  con- 

(e)  I  Ves.  174.  (h)  Smith  v.  Lord  Camelford.  ^ 

0)4  Term  Rep.  39;  and  flee  Yes.  jun.  698. 

I        WeUer,  7  Term  Rep.  478.  (1)  See  5  Ves.  jun,  748. 

it)  Cant,  Remainders.  29r)— 
I  99.4tkedit 
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ddering  whether  it  was  absolutely  necessary  to  de( 
the  point  in  Cunningham  and  Moody,  Lord  Hi 
wickers  opinion  is  too  clearly  expressed  to  be  i 
understood.  He  sud,  that  the  power  of  appointra 
did  not  make  any  alteration  in  the  vesting  of  the 
mainder  in  fee ;  for  the  only  effect  thereof  was  i 
the  fee  which  was  vested  was  thereby  sutgect  to 
divested. 

Besides  these  leading  cases  there  are  several  d 
upon  this  point.  In  a  case  in  Liord  Raym.(A:),  Po^ 
Justice,  said,  that  if  a  fee-simple  be  limited  to  9 
persons  as  A  shall  appoint  by  his  will,  remainc 
over,  that  is  a  good  remainder  vested  tiU  the  appo 
ment.  In  Goodhill  v.  Brigham(Z),  Mr.  Justice  Bu 
put  the  very  same  case,  namely,  a  power  to  A  to 
point  the  fee,  and  in  default  of  appointment  to  him 
in  fee,  and  held,  that  A  could  take  nothing  tiU  his  de 
or  till  his  appointment.  But  he  must  for  the  mom 
have  forgotten  the  decision  in  Doe  and  Martin,  wl 
was  decided  eight  years  before,  whilst  he  was  a  Judg 
the  King's  Bench,  and  in  which  he  entirely  concum 
and  in  a  case  which  occurred  about  the  same  pei 
as  Goodhill  v.  Brigham,  he  treated  the  fee  as  dei 
vested  till  appointment,  and  referred  to  the  cm 
Doe  and  Martin  as  an  authority  in  that  respect.  L 
Thurlow(m),  Lord  Alvanley(n),  Lord  Redesdalc 
the  late  Master  of  the  Rolls(p),  and  Lord  Eldon 
have  all  expressed  themselves  decidedly  of  the  sa 

(Ar)  Vol.  2. 1150.  (n)  See  4  Ves.  jun.  636;  1 

(0 1  Bos.  &  PaU.  198.  derzee  v.  Aclom,ib.  771. 

(m)  Madoc  t^.  Jackson,  2  Bro.  (o)  See  1  Scho.  &  Lef.  29S. 

C.  C.  588;  see  1  Scho.  &  Lef.  (p)  See  7  Ves.  jun.  583. 

293.  (9)  See  10  Ves.  jun.  265. 
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\^\mon ;  and  in  a  late  case  in  Ireland,  Lord  Manners 
treated  Doe  v.  Mardn  as  a  clear  authority  for  this  con- 
struction,  and  decided  accordingly(r). 

The  result  of  the  authorities,  therefore,  is,  that  the 
power  of  appointment  does  not  prevent  the  vesting  of 
the  estates  liniited  in  default  of  appointment ;  and  it 
is  equally  clear  that  the  same  doctrine  applies  to  per- 
sondity;  and  that  where  the  money  is  absolutely 
^ven  over  in  default  of  appointment,  it  is  vested,  sub- 
ject to  be  divested  by  the  execution  of  the  power(5). 

Where  a  term  is  created  by  a  settlement  to  raise 
portions,  with  a  general  power  of  revocation  of  the 
settlement,  although  the  portions  become  actually  due, 
yet,  while  the  power  subsists,  it  suspends  and  prevents 
the  portions  from  being  payable^  because  the  donee 
of  the  power  may  revoke  at  any  time  before  the  por- 
tioQs  are  raised  and  paid,  although  the  right  to  the 
portions  is  become  vested  under  the  terms  of  the  set- 
tlement(«V 

The  essential  difference  between  a  power  and  an 
estate  has  led  to  the  distinction,  that  although  a  parti- 
tion will  not  revoke  a  previous  devise  where  the  es- 
tite  is  limited  to  tlie  devisor  in  fee,  yet  if  the  estate 
be  limited  to  such  uses  as  he  shall  appoint,  the  parti- 
tion will  revoke  the  devise,  although  the  fee  be  limited 
to  \m  in  default  of  appointment(2/}.  And  it  has  re- 


(r)  OArey  v.  Bury,  1  Ball  & 
»ttjr.53. 

(i)Coleiuui  V.  Seymour,  1  Ves. 
'     lee  S  Ves.  208  ;  Gordon  v. 

■hL  364;  Reade  r.  Reade, 
■To.  jo.  748. 


(0  Reredby  v.  Newland,  2  P. 
Wms.  93,  affd.  Dom.  Proc.  2  Bro. 
P.  C.  487 ;  see  Vane  v.  Lord  Dun  - 
gannon,  2  Scho.  &  Lef.  118. 

(fi)  Vide  stq^ra,  p.  86,  and  the 
cases  there  cited. 
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cently  been  determinedl(I),  that  a  devisor  of  a  fre^hal 
estate  contracted  for,  is  revoked  by  a 'subsequent  con 

(I)  In  adverting  to  this  point  in  the  Treatise  on  Purchases,  4th  edi< 
p.  148,  the  author  added  a  note  on  Lord  Rosslyn's  obseryatioii  in  i 
Yes.  jun.  429,  430,  that  the  rule  in  equity,  that  a  devise  of  an  eqnita* 
ble  estate  is  not  revoked  by  taking  tlie  legal  estate,  was  first  estibM- 
ed  at  law.  In  Rawlins  and  Burgis  the  above  note  was,  I  am  told,  died 
by  the  Court  with  approbation.  The  reporters  have  made  the  follov- 
ing  observations  on  the  note  in  question :— "  It  seems  extraordiDtr) 
that  such  an  error  should  be  imputed  to  Lord  Rosslyn  in  his  very  tbk 
judgment  upon  this  subject,  as  tlie  conception  that  a  feofTment  io  the 
use  of  a  man  before  the  statute  of  uses  conferred  the  legal  seisin,  or.  thai 
the  fact  was  at  variance  with  hisLordship's  statement,  that  the  feoffmoit 
was  to  the  use  of  the  devisor.  As  an  instance  of  a  decision  at  law,  thai 
by  taking  the  legal  estate  a  devise  is  not  revoked,  his  Lordship  tranfr 
lates,  correctly  and  literally,  this  case  from  Rolle,  who  states  sherd] 
the  ground,  that  after  the  feoffment  the  devisor  had  the  use  as  before 
guarding  against  any  inference  from  that  fact,  and  probably  thinking  i 
unnecessary  to  add  the  general  effect  of  the  statute  transferring  th 
seisin.  To  that  Lord  Rosslyn  evidently  points  ;  meaning  to  represen 
f  he  case  as  amounting  to  an  authority  for  his  position,  considering  thi 
distinction  as  to  the  mode  of  acquiring  the  legal  estate,  whether  by  th< 
statute  or  by  conveyance,  immaterial."  2  Ves.  &  Bea.  385,  n. 

The  object  of  the  note  in  the  book  on  Purchases  was  not  to  impute 
error  to  Lord  Rosslyn,  who  in  fact  borrowed  the  obscr\'ation  from  Lon 
Hardwicke,  but  to  show  that  no  such  rule  of  law  ever  existed.  KTio^ 
ever,  as  it  is  insisted.  Lord  Rosslyn  did  understand  the  case  correctlj 
he  must  have  known  that  it  did  not  establish  the  rule  which  he  stated 
for  Rolle  himself  shows  that  the  statute  of  uses,  by  turning  the  use  intx 
a  possession,  destroyed  the  use,  and  consequently  any  devise  of  it  bej 
fore  the  statute.  The  reason  why  the  will  was  not  revoked  in  the  can 
in  Rolle,  cited  by  Lord  Rosslyn,  was,  that  "  the  devisor  had  Ihe  tam 
use  which  he  had  before ;  consequently  the  legal  estate  was  vested  ia 
him,  not  by  the  conveyance  but  by  the  statute  of  uses,  anct  the  wtll  mart 
have  been  within  the  saving  in  the  statute.  If  the  will  had  not  bcea 
saved  by  the  statute  it  would  have  had  no  operation."  Lord  Rosdja 
was  certainly  in  error.  He  either  overlooked  the  circumstance  thit 
the  feoffment  was  to  the  tise  of  the  devisor,  and  not  to  him  at  once,  (V 
he  forgot  that  the  statute  itself,  if  it  did  not  vest  the  legal  estate  in  ft^ 
devisor,  destroyed  the  will,  unless  it  was  within  the  saving  in  the  act 
In  no  view  of  the  case  can  it  possibly  be  considered  as  a  decision  efl* 
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veyince  to  the  usual  uses  to  bar  dower,  where  the  con- 
tnct  does  not  provide  for  the  conveyance  of  the  es- 
tate to  such  uses{x). 

UUbUng  the  rule  stated  by  Lord  Rosslyn.  Indeed  t\  e  statute  of  uses 
iriB  pused  to  pat  an  end  to  the  testamentary  power  over  land  through 
the  medinm  of  uses*  but  it  contained  a  saving  of  wills  made  before  the 
ttttote  by  persons  who  died  before  the  Ist  of  May  1536.  This  saving 
of  itself  shows  that  the  legislature  considered  that  the  act  by  its  opera- 
tion would  defeat  existing  demises  of  uses.  Therefore  the  decision  in 
ffuAm  did  not  establish  a  general  rule  of  law,  but  was  founded  on 
Ikpirticular  saving  in  the  statute,  which  took  the  case  out  of  the  gene- 
nlnle. 

(x)BavUnB  «.  Burgis,  2  Ves.  and  Beam.  382.  The  case  is  now  before 
the  Lord  Chancellor  on  appeal. 


A  a 
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CHAPTER  III. 

BY  WHOM  POWERS  MAY  BE  EXECUTED. 


SfiCTION  I. 

Of  the  Legal  Capacity  of  the  Donee. 

To  ascertain  by  whom  a  power  may  be  executei 
we  must  first  inquire  into  the  legal  capacity  of  th 
claimant ;  and  secondly,  we  must  examine  the  instn 
ment  creating  the  power,  to  see  that  he  is  duly  auth( 
rized  to  perform  the  act.  I  propose,  therefore,  1 
consider,  first,  who  is  by  law  capable  of  executing 
power ;  and,  secondly,  to  state  a  few  special  case 
which  have  arisen  on  the  second  head  of  inquiry. 

And,  first,  every  person  who  by  the  laws  of  Enj 
land  is  capable  of  disposing  of  an  estate  actually  veste 
in  himself,  may  exercise  a  power  over  land,  or,  I 
other  words,  direct  a  conveyance  of  that  land. 

By  the  common  law  a  married  woman  cannot  dif 
pose  of  her  own  estate  without  a  fine  or  recovery 
but,  simply,  as  the  instrument,  or  attorney  of  anotbei 
she  may  convey  an  estate  in  the  same  manner  as  he 
principal  could,  because  the  conveyance  is  consider© 
as  the  deed  of  the  principal,  and  not  of  the  atttomcj 
and  her  interest  is  not  affected. 
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When  we  consider  that  a  power  not  simply  colla- 
tenl  gives  the  complete  dominion  over  the  estate  to 
(be  extent  of  the  power,  we  may  perhaps  incline  to 
fliiak  that  a  married  woman  ought  not  to  be  permit- 
ted,  in  opposition  to  the  rule  of  law,  to  divest  herself 
of  any  estate  or  interest  by  the  mere  execution  of  a 
writing  without  a  fine  or  recovery,  although  certainly 
there  is  no  objection  to  her  executing  a  power  simply 
collateral.  And  that  great  lawyer.  Chief  Justice 
Bridgeman,  appears  to  have  adopted  this  distinction(a). 
Hovrever,  it  has  long  been  firmly  settled,  that  a  mar- 
ried  woman  may  execute  a  power  whether  appendant, 
in  gross,  or  nmply  collateral(ft),  and  as  well  over  a 
copyhold  as  a  freehold  estate(c)(I).  Thus,  if  a  mar- 
ried woman  is  tenant  for  life,  with  a  power  of  leasing 
ffi  possession,  she  cannot  raise  a  mortgage-term,  for 
instance,  without  a  fine  or  recovery ;  but  by  the  mere 
execution  of  her  power  she  may  create  a  lease  which 


WSee  1  Cha.  Ca.  18;  2  Freem.  327,  pU419  ;  Bajky  v.  Warbui- 

168 J  and  see  Blithe's  case,  2  ton,  \l^RiJ/494^romlinson  v. 

fteem.  91 ;  and  Godolphin  v.  Go-  Dighton,  P.  Wms.  149  ;  Travel  v. 

ttphin,  1  Ves.  21.  Travel,  3  Atk.  711,  2  Ves.  191, 

(6]  Harris  v.  Graham,  1  Ro.  Abr.  cited  by  Lord  Hardwicke. 
W,  pi.  12,  2  Ro.  Abr.  247,  pi.  6 ;       (c)  Driver  v,  Thompson,  4  Taunt- 

Sbboas  V.  Moulton,  Finch.  346 ;  294. 
DibW».  Uply,  Latch.  39  ;  Godb. 

(I)B«t  although  a  feme  covert  may  exercis'*  a  power  over  a  copy- 
Ud,  yet,  notwithstanding  the  decision  in  DrWer  v.  Thompson,  it  de- 
•fws  It-consideration  whether  she  and  her  husband  can  surrender 
JHrniiteto  the  use  of  her  will,  for  she  is  iCiCapable  of  making  a  will, 
speaking,  and  her  will  in  such  a  case  operates  on  the  inheri- 
'tek^vUdi  remains  vested  in  her  and  her  husband  in  her  right 
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will,  at  least  in  part,  and  may  perhaps  wholly, 
efTect  out  of  her  interest.  So  if  she  has  a  ge 
power  of  appointment,  with  a  limitation  in  d 
of  appointment  to  herself  in  fee,  she  cannot 
the  estate  vested  in  her  except  by  a  fine  or  reco^ 
but  she  may  defeat  the  limitation,  and  convey 
the  estate  by  the  execution  of  her  power. 

It  is  not  material  whether  the  power  is  given 
unmarried  woman,  who  afterwards  marriesCd 
to  a  woman  while  she  is  married,  who  after 
takes  another  husband(e) :  in  both  cases  she  may 
cute  the  power,  and  the  concurrence  of  her  hui 
is  in  no  case  essential.  But,  of  course,  a  power 
expressly  to  a  woman  "  being  sole''  cannot  be 
cuted  by  her  during  her  coverture(X^. 

It  must  be  remarked,  that  on  the  authority  o 
case  of  Rich  v.  Beaumont(^),  it  has  been  some 
•  considered  doubtful  whether  a  power  given  to  a 
sole  was  not  suspended  by  her  marriage.  By  th 
tlement  in  that  case  powers  were  given  to  a  ! 
woman  toi^Si4^9tllttX^i  hy  deed  or  will ;  she 
wards  married ;  and  during  her  coverture  exei 
the  powers  by  will.  Upon  a  bill  filed  by  th 
pointee  to  estai)lish  the  execution  of  the  power. 
King  dismissed  it,  on  the  ground  that  the  remec 
at  law ;  but  upon  appeal  to  the  House  of  Lord 

(d)  Gibbons  v.  Moalton,  Finch  (f)  Lord  Antrim  t\  I 
346;  Churchill  v.  Dibbcn,  Reg.  Buckingham,  1  Cha.  Ca. 
Lib.  A.  1753,  fol.  252.  fi  Eden.  Freem.  168.  There  is  an 
252.  feet  note  of  this  case  in 

(e)  Bayley  v.  Warburton,  2  101. 

Com.  494 ;  Burnet  v.  Mann,  1      (g)  3  Bro.  P.  C.  308. 
Ves.  157. 
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fismission  was  reversed,  and  the  Court  of  Chancery 
im  directed  to  state  a  case  for  the  opinion  of  the 
ooart  of  King's  Bench,  but  it  has  never  been  ascer- 
tained what  ultimately  became  of  the  case(A).  The 
case,  however,  has  frequently  been  cited  as  an  autho- 
rity that  a  feme  covert  may  exercise  such  a  power(i). 
lo  one  ca8e(A:),  Lord  Hardwicke  said,  It  has  been 
determined  in  this  court  that  a  feme  covert  can  exe- 
cute a  power,  as  in  Travel  v.  Travel,  and  in  Rich  v. 
Beaumont,  where  the  Lords  sent  a  case  to  B.  H.  for 
their  oinnion,  which  they  never  did  before:"  and  in 
another  ease,  it  is  expressly  stated,  arguendo{l\  that 
a  case  was  sent  from  the  Court  of  Chancery  for  the 
^]f\mn  of  B.  R.^  where  U  was  held  a  good  appoint^ 
ment.  But,  whatever  was  the  decision  in  this  case, 
flie  law  is  now  clearly  settled  that  a  feme  covert  may 
execute  a  power  given  to  her  whilst  sole. 

In  Peacock  v.  Monk,  Lord  Hardwicke  doubted  whe- 
ther an  heir  at  law  of  a  woman  would  be  bound  by  a 
mere  agreement  entered  into  before  marriage  between 
her  and  her  husband,  that  she  might  dispose  of  her 
estate  notwithstanding  her  coverture(m).  But  in 
Wright  V.  Englefield(n),  Lord  Nortlurigton  held,  that 
the  wife  might  execute  her  power  in  the  same  man- 
ner as  if  she  had  a  power  over  a  legal  estate ;  and  his 
decree  was  affirmed  in  the  House  of  Lords.  In.  this 
caK,  indeed,  the  legal  estate  was,  at  the  time  of  the 


(*)4  Tin.  Abr.  168,  pi.  26 ;  22  (/)  2  Ves.  64  ;  and  sec  1  Vcs. 

^VL  Ak.  277,  pi.  47 ;  3  Bro.  P.  C.  303,  305, 

WL  (m)  2  Ves.  191. 

(Ofae  S  Atk.  71 1.  (n)  AmU.  468. 

WSeeSVes.  191. 
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articles,  outstanding  in  tnistee8(o) ;  but  Lord  Norfl 
ington  appears  to  have  grounded  his  decision  on  fl 
fact,  that  the  execution  of  the  power  was  in  fovoi 
of  children  ;  and,  therefore,  there  was  a  meritorioi] 
consideration.  In  a  case  which  occurred  a  few  montk 
he{ore{p\  where  the  wife  had  the  legal  estate  veste 
in  herself,  but  had  by  articles  a  power  to  dispose  c 
it,  which  she  executed  in  favour  of  a  natural  son^  aiK 
then  joined  with  her  husband  in  levying  a  fine  to  othe 
uses.  Lord  Noilhington  held  the  execution  of  tb 
power  to  be  void,  and  that  the  estate  passed  by  tin 
fine,  and  the  court  could  not  lend  its  aid,  becam 
there  was  no  meritorious  consideration. 

Lord  Northington,  however,  was  not  correct  i 
holding  a  consideration  to  be  necessary.  The  tm 
principle  on  which  equity  ought  to  lend  its  aid  is,  tht 
the  agreement  having  been  made  on  marriage,  the  bui 
band  would  be  compelled  to  make  a  legal  settlemeni 
Accordingly,  in  Rippon  v.  DawdingC^),  Lord  Gamdei 
held,  that  under  an  agreement  entered  into  previous! 
to  marriage,  a  devise  by  a  feme  covert  seised  of  th* 
legal  estate  was  valid,  and  he  would  not  enter  int 
the  consideration  of  the  objects  in  favour  of  whoi 
the  estate  was  devised.  He  said,  it  was  a  mistake  t 
call  it  a  question  between  volunteers.  The  agreemen 
was  jnade  on  marriage,  and  the  wife  might  have  com 
pelled  the  husband  to  join  with  her  in  a  fine ;  and  h* 


(o)  Wright  V.  Lord  Cadogan, 
Bro.  P.  C.  156. 2  Eden.  239. 

(p)  Bramhall  v.  Hall,  Ambl. 
467 ;  see  Ambl.  474, 2  Eden.  221, 
and  the  Editor's  note. 


(q)  Ambl.  565.  1  Powell,  Cont 
73 ;  and  see  2  Term  Rep.  695 
Dillon  V.  Grace,  2  Scho.  and  Ld 
456;  George  v.  Ambl.  627. 


OF  THE  EXECUTION  OF  POWERS  BY  INFANTS.  159 

thought  the  case  was  governed  by  Wrights.  Gadogan, 
altboagh  the  legal  estate  was  vested  in  the  wife(l) 

But  where  the  agreement  is,  that  the  wife  may  dis- 
pose of  the  estate  by  will,  a  will  made  before  the  mar- 
riage, although  subsequently  to  the  agreement,  will  be 
revoked  by  the  marriage,  unless  expressly  authorized 
bj  the  articles  to  be  made  before  marriage(r) ;  it  will 
not  however  be  inferred  that  the  power  was  only  to  be 
executed  in  the  event  of  the  wife  surviving  the  hus- 
band from  the  circumstance  that  it  was  to  be  executed 
by  vM  only,  although  a  feme  covert  cannot  make  a 
proper  wili(8). 

An  infant  caonot,  at  common  law,  alien  his  estate, 
unless  by  force  of  a  custom  ;  but  he,  like  a  feme  covert^ 
nay  at  common  law  do  any  act  where  he  is  a  mere 
instrament,  or  conduit-pipe,  and  his  interest  is  not 
concemed(^).  Upon  the  same  principle  it  would 
leem  to  follow,  that  an  infant  may  execute  a  power 
sinifly  collateral,  deriving  its  effect  from  the  statute  of 
uses. 

Dyer,  in  his  reading  on  the  statute  of  wills,  says, 
that  if  a  man  makes  his  will,  and  wills  that  J.  S.  who 
» within  age,  shall  have  the  disposition  of  his  land, 
fliB  is  good.  The  same  law  is  where  a  woman  covert 
Whsttch  authority. 
^  And  it  has  been  thought  that  an  infant  may  execute 
even  powers  appendant  and  in  gross.   The  case  of 

(r)Bodaden  v.  Lloyd,  2  Bro.  C.  (*)  Driver  v.  Thompson,  4 
I  Doe  V.  Staple,  2  Term.   Taunt.  294. 

1  i9>  CM ;  Bee  particularly  p.  697.      (0  See  3  Atk.  nO. 


01)  Sm  Bnulith  Giiibi  et  al.  3  Johns.  Cha.  Kcp.  583.  Bames't  leasee  v.  Irwin,  2 
Mh,  199. 8.  C.  1  Yeates,         Sec  also  Tyree  v.  mUiams,  3  Bibb*s  Rep.  005.] 
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HoUingshead  v.  Hollin)3;shead(t/)  is,  as  reported,  i 
authority  that  way.  An  infant,  tenant  for  life,  with 
power  to  jointure  upon  his  marriage,  covenanted 
settle  lands  on  his  wife,  and  afterwards  died  witho 
having  made  any  jointure,  and  equity  made  good  H 
jointure,  which,  as  the  facts  are  stated,  could  only  I 
on  the  principle  that  the  infant  had  a  disposing  powe 
But  the  late  Lord  Alvanley  seemed  to  think  that  th 
infant  had  done  some  act  after  he  came  of  age  to  coi 
lirm  the  jointure(rr) :  And  in  a  case  at  the  Rolls  in  th 
year  1788,  the  Master  of  the  Rolls  said,  that  the  cafi 
of  HoUingshead  v.  HoUingshead  was  an  idle  case,  an 
not  law(f^)(I).  In  the  great  case  of  Hearle  v.  Greet 
bankCz),  both  the  counsel  and  the  Court  said  repea 
edly,  that  there  was  no  case  in  which  it  had  been  d 
cided  that  an  infant  could  execute  a  power  appendai 
or  in  gross.  Lord  Hardwicke  said,  that  the  applyir 
for  several  private  acts  of  parliament  to  enable  infiin 
to  execute  powers  given  to  them,  showed  the  sens 
of  mankind  in  that  respect ;  and  he  held,  decidedl; 
that  a  power  to  a  feme  covert,  an  infant,  to  appoii 
an  estate  notwithstanding  her  coverture  did  net  ai 

(tt)  i  P.  Wms.  229. 1  Stra.  604.  March  1738. 16  Vin.  Abr.  486.  i 

Gilb.  Eq.  Rep.  168.  4  Bro.  C.  C.  3 ;  and  see  Lord  Kilmurrj  v.  D 

466,  cited.  Grey,  2  P.  Wms.  671,  cited ;  ei 

(x)  See  4  Bro.  C.  C.  466.  plained  in  3  Atk.  713. 

(y)  Colton  V.  Hoskins,  Rolls,  21      {z)  S  Atk.  695.  1  Yes.  298. 

(I)  I  have  not  been  able  to  find  any  case  on  this  point  in  Reg.  li 
The  point  probably  arose  incidently  in  a  case  of  Colton  and  Newlani 
which  appears  from  the  registrar's  book  to  have  been  before  the  Bfai 
ter  of  the  Rolls,  in  Hilary  Term,  1738. 
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thorize  her  to  appoint  the  estate  during  her  infancy, 
as  it  was  a  power  to  be  exercised  over  her  own  in- 
heritance.   Lord  Hardwicke,  in  this  case,  showed  not 
only  that  the  power  could  not  be  legally  executed  dur- 
ing the  donee's  infancy,  but  that  the  testator  did  not 
intend  that  it  should  be,  as  he  gave  it  expressly  duiing 
coverture,  but  not  during  infancy,  and  expressio  unim 
est  exclmio  aUerius.    From  this  it  has  been  inferred, 
that  Lord  Hardwicke  was  of  opinion  that  sucli  a  power 
might,  by  express  words,  be  given  during  infancy ; 
but  it  is  manifest,  that  he  merely  intended  to  show, 
that,  even  if  such  was  the  doctrine,  it  would  not  ap- 
ply to  the  case  before  him.    It  would  be  a  l)oi  1  de- 
mon^  that  an  infant  may  have  a  power  of  disposition 
over  ao  estate  through  the  medium  of  the  statute  of 
uses.   Before  the  statute,  it  is  clear  that  an  infant 
could  not  alien  a  use  limited  to  him,  that  is,  could  not 
firect  his  trustee  to  convey  the  estate  to  a  third  person. 
:  In  that  respect  equity  followed  the  law.    Now  the 
statute  only  operates  upon  what  were  uses  at  the  time 
it  passed.   A  power  not  simply  collateral  is  a  bena- 
ficial  right  to  direct  the  trustee  to  convey  the  estate 
to  whom  you  shall  appoint.    This  direction  an  infant 
cannot  give  by  reason  of  his  non-age.  Therefore, 
the  appointee  never  gains  a  use,  or  equitable  right 
QpOQ  which  the  statute  can  operate.    The  law  is  al- 
ready carried  to  its  utmost  limit  in  the  power  given  to 
femes  covert,  and  the  disability  of  an  infant  is  much 
^nger  than  that  of  a  married  woman. 

Upon  the  whole  it  should  seem  that  an  infant  can- 
not exercise  a  power  over  real  estate^  unless  it  be  a 
power  nmply  collateral,  but  as  to  pei-sonalty,  clearly 
ke  may  exercise  a  power  over  that,  at  the  age  at  which 
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by  law  he  may  dispose  of  personalty  to  which  h( 
absolutely  entitledCz). 

(z)  Heale  r.  Greenbank,  nbi  sup. 


Section  11. 

OF  THE  WORDS  OF  THE  INSTRUMENT  CREATING  THE  FOWEIL 

1.  It  is  unnecessary  to  observe,  that  a  power  to 
executed  by  the  survivor  of  two  persons  cannot 
executed  by  the  one  first  dying(fl).  Lord  Thurl 
has  even  decided  that  such  a  power  cannot  b^  e: 
cuted  by  the  two  persons  during  their  joint  Uvesi 
A  power  in  a  will,  in  case  either  of  two  trastees  ahoi 
decline  to  act,  to  the  survrcor  of  the  trustees,  to  i 
point  new  trustees,  authorizes  the  continuing  trus 
to  appoint  new  ones  ;  but  if  both  refuse  to  accept  1 
trust,  they  cannot  exercise  the  power(c). 

Formerly,  where  a  power  was  given  to  executt 
to  sell,  and  one  of  them  refused  the  trust,  it  was  clt 
that  the  others  could  not  sell.  But  the  statute  of 
Hen.  VIII,  c.  4,  provided,  that  where  lands  are  wiU 
to  be  sold  by  o^xecutors,  and  part  of  them  refuse  to 
executors,  and  to  accept  the  administration  of  thew 
all  sales  by  the  executors  that  accept  such  admio 
tration  shall  be  as  valid  as  if  all  the  executors  h 

(a)  Bishop  of  Oxon  v.  Leighton,  2  Vera.  376. 

(b)  Mac  Adam  v.  Logan,  3  Bro.  C.  C.  320. 

(c)  Sharp  v.  Sharp,  2  Bam.  &  Aid.  405. 
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ymtilid).  But  although  one  refuse,  the  others,  it  is 
said,  cannot  sell  to  him,  because  he  is  still  party,  and 
privy  to  the  will(e). 

It  is  regularly  true,  at  common  law,  that  a  naked 
authority  given  to  several  cannot  survive.  Therefore, 
if  a  man  devise  his  lands  to  A  for  life,  and  that  ailcr 
his  decease  the  estate  shall  be  sold  by  the  executors, 
naming  them,  as  by  B  and  C  his  executors,  or  by  B 
and  C,  who  arc  not  named  executors,  in  that  case,  if 
one  of  them  die  during  the  life  of  ^,  the  other  cannot 
sell,  because  the  words  of  the  testator  would  not  be 
8atisfied(X).  The  same  doctrine  seems  to  apply  to 
powers  operating  under  the  statute  of  uses,  for  in  a 
case  where  cestui  que  use  in  fee  before  the  statute  of 
uses  willed  that  his  feoffees  B^  and  O,  should  suffer 
be  wife  to  take  the  profits  for  her  life,  and  that  after 
her  decease  the  premises  should  be  sold  by  his  said 
fcofiees,  one  of  the  feoffees  died,  and  then  the  wife 
died,  and  the  question  was,  whether  the  survivors 
could  sell,  and  it  was  ruled  that  they  could  not(^). 

But  where  the  words  of  the  testator  can  be  satis- 
fied, a  court  of  law  will  relax  this  rule.  Therefore,  if 
three  or  more  executors  are  appointed,  and  the  devise 
iijthat  the  estate  shall  be  sold  by  the  executors  gene- 
Blly,  there  the  survivors  may  sell,  because  the  plural 


W  See  6  Term.  Rep.  396. 
Oenne  t.  Judge^  11  East,  288; 
Ulhb  Ml  Uses,  p.  128  and  n.  (4). 

(OCoLitt  llSa. 

COCe  Litt  113  a  ;  see  Mo.  61, 
|L  178;  and  see  Wilm.  49 ;  and 


Peyton  v.  Bury,  2  P.  Wms.  626 ; 
Attorney  General  v.  Gleg,  1  Atk. 
•  356, 

(g)  Dy.  177,  pi.  32;  and  see 
Stile  V.  Tomson,  Dy.  210. 
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number  of  executors  remains(A).  And  this  ^ 
cided  in  a  ease  where  a  man  appointed  that  hi 
in-law  generally  should  sell  the  land,  and  bef( 
time  of  sale  arrived  one  of  them  died,  and  it  ^ 
judged  that  the  sale  by  the  survivors  was  gc 
cause  they  were  named  generally  by  his  sons- 
and  the  words  of  the  will  in  a  benign  interpi 
were  satisfied  in  the  plural  number,  althou^ 
bad  but  a  bare  authority ;  but  if  they  had  be( 
ticularly  named,  then  the  survivors  could  m 
8old(i). 

In  a  case  in  Dyer(A:),  where  two  executoi 
appointed,  and  the  devise  was,  that  the  ex 
should  sell,  and  one  died,  it  was  the  opinion  of 
son,  Windham,  and  Rhodes,  that  the  survivoi 
not  sell :  Dyer  resolves  the  same  case  in  his  : 
on  the  statute  of  vnlls  :  "  A  man  willeth  that 
ecutors  shall  sell  his  lands  for  the  payment 
debts ;  they  all  die  but  one ;  he  maketh  th 
the  vendee  shall  not  have  the  land ;  contrary 
if  to  the  executors  to  be  sold  and  there  ar 
authorities  to  the  same  effect(/).  But  cases 
wanting  on  the  other  side  of  the  question ; 
the  case  of  Houell  v.  Barnes,  although  it  was 
that  the  executors  took  an  authority  only,  ye 
Crooke,  and  Barkeley,  determined  that  the  s 
could  sell(m).   But  Jenkins  thinks  that  this  c 

(h)  Co.  Litt.  113  a;  see  Dy.  (ft)  Dy.  219,  side  note 

177,  pi.  32 ;  Garbland  a.  Mayot,  2  and  see  Goulds.  2  S.  C. 

Vera.  105.  (/)  Lock  v,  Loggin,  1  u 

(t)  Vincent  and  Lee,  Co.  Litt.  see  Jenk.  Cent.  p.  44. 

113  a.  Cro.  Eliz.  26 ;  1  Leo.-  285  ;  (m)  Houell  v.  Barnes, 

3  Leo.  106  ;  Mo.  147  ;  Dy.  177,  382,  1  Jo.  352,  pi.  3,  nor 

side  note  to  pi.  32.  case ;  Anon.  2  Leo.  220 
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pends  upon  the  executors  not  being  at  first  named 
by  (heir  proper  names ;  and  that  they  took  qm  exe- 
cutors. He  gives  it  as  his  opinion,  that  if  a  devise 
be  that  A  and  B,  the  executors,  shall  sell  certain  land, 
and  near  the  end  of  the  will  the  testator  also  names 
them  executors,  if  the  one  dies  the  other  may  sell, 
for  the  interest  is  annexed  to  the  executorship  by  this 
repetition  in  the  will(n).  Mr.  Hargrave  has  cndea- 
Toored  to  establish,  that  where  the  power  is  given  to 
mcutars^  or  to  persons  nominatim  in  that  charactei\ 
the  survivor  may  sell,  as  the  power  is  given  to  them 
TiiSme  ogitn ;  and  as  the  office  survives,  by  parity  of 
reason  the  authority  should  also  survive(o).  And  the 
fiberafity  of  modern  times  will  probably  induce  the 
eoorts  to  hold,  that,  in  every  case  where  the  power 
is  given  to  executors^  as  the  office  survives  so  may 
the  power.  We  shall  hereafter  see  that  it  is  well  es- 
tablished, that  equity  will  interpose  to  prevent  the  con- 
sequ(:nce8  arising  from  the  extinction  of  the  power. 
As  the  law  now  stands,  it  seems, 

1.  TTmt  where  a  power  is  given  to  two  or  more  by 
Aeir  proper  names,  who  are  not  made  executors,  it 
win  not  survive  without  express  words  : 

*.  That  where  it  is  given  to  three  or  more  gene- 
tiDy,  as  to  "  my  trustees,"  "  my  sons,"  ijc.  and  not 
by  Uieir  proper  na  nes,  the  authority  will  survive 
^vhOst  the  plural  number  remains  : 

8.  That  where  the  authority  is  given  to  execu- 

Mflwml  V.  Moore,  Sav.  7^1 ;  and  however,  the  two  questions,  vi«. 

Me  Aboil  Dy.  371  b.  pi.  3.  where  executors  take  a  fee,  and 

(ii)8eeFoone  v.  Blount,  Cowp.  where  if  thej  take  only  an  autho- 

^  rity,  it  will  survive,  a^jpear  to  l>ft 

(•)N.(2)Co.  Lift.  113  a;  but  confounded. 
•eePtow.Der.SOe— 310.  Where, 
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tors,"  and  the  will  does  not  expressly  point  to  a  joint 
exercise  of  it,  even  a  single  surviving  executor  may 
execute  it ;  But, 

4.  That  where  the  authority  is  given  to  them 
minatim^  although  in  the  character  of  executors,  yet 
it  is  at  least  doubtful  whether  it  will  survive. 

I  shall  close  this  subject  with  Sir  Edward  Coke's 
advice,  to  give  the  authority  to  the  executors  or  the 
survivors,  or  survivor  of  them,  or  to  such  or  so  many 
of  them,  as  take  upon  them  the  probate  of  the  wiD, 
or  the  lik^ip). 

In  a  late  case(g'),  where  a  power  of  sale  was  reserv- 
ed by  a  settlement  to  three  trustees,  and  their  heirSj 
and  there  was  a  power  to  appoint  new  trustees,  it  was 
held  that  two  surviving  trustees  could  not  execute  the 
power,  alhough  the  money  was  directed  to  be  paid  to 
the  trustees,  or  the  survivor  or  survivors  of  them,  or 
the  executors,  administrators  or  assigns  of  such  sur- 
vivor(I). 

Where  three  different  classes  of  trustees  were  ap- 
pointed by  will  for  three,  different  purposes,  first,  R. 
Sharp,  and  R.  L«  Rice,  as  to  1,0002. ;  then  as  to  the 
rest  of  the  personal  estate,  Mary  Sharp,  R.  Sharp,  and 
G.  A.  Davis ;  and  then  as  to  the  real  estate,  R.  Sharpy 
and  G.  A.  Davis ;  and  the  will  then  contained  a  power, 
that  in  case  either  of  the  testator's  said  trustees,  R.  Shaip 
and  R.  L.  Rice,  so  far  as  applied  to  the  trusts  reposed 
in  them  respectively,  or  the  said  Mary  Sharp,  R.  Sharp 
and  G.  A.  Davis,  so  far  as  applied  to  the  trusts  reposed 

(/))Co.  Litt.  lis  a;  ace^Town-      (q)  Townsend  r.  Wilson,  I 
send  V.  Walley,  Mo.  341,  Cro.    Barn,  and  Aid.  608. 
Eliz.  524. 


(I)  As  to  powers  to  consent,  see  post.  di.  5,  sect.  3. 
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lem  respectively  as  aforesaid,  should  happen  to 
3r  desire  to  be  discharged  from,  or  neglect  or  re- 

or  become  incapable,  to  act  in  the  trusts  thereby 
lem  reposed,  before  such  trusts  should  be  fully 
ormed  or  determined,  in  such  case  it  should  be 
ill  for  new  tiiistees  to  be  appointed :  It  was  held 

these  words  plainly  denoted  that  the  two  first 
tees  were  to  be  distinguished  as  a  separate  class, 
the  second  sentence,  which  applies  to  the  other 
3,  had  the  same  confined  meaning;  the  whole 
BF,  therefore,  was  given  to  the  persons  named  in 
les,  and  no  power  at  all  was  given  to  the  third 
wbo  were  not  named(r)(i). 


.  It  sometimes  happens  that  a  testator  directs  his 
tes  to  be  sold  for  certain- purposes,  without  de- 
ng  by  whom  the  sale  shall  be  made.  In  the  ab- 
e  of  such  a  declaration,  if  the  fund  be  distributa- 
>y  the  executor  he  shall  have  the  power  by  impli- 
m.  *  ; 

1  a  case  in  the  year-book,  15  H.  7(5),  it  was  said 

I  Shvp  ©.  Sharp,  2  Barn.  &       (?)  Appendix,  No.  1. 
405. 


"  It  seems  to  be  sgrecd  on  nil  hands,  thRt  if  authority  to  sell  l)e.  given  to  executor!* 
•ifCcu,  •  inniTing  executor  might  sell ;  and  an  acting  executor  is  put  in  the  saroe  state 
rvWingr  executor,  upon  the  renunciation  of  the  other  executors^  by  the  wor<l9  of  the 
of  SI  if.  8.  c.  4."  Per  Yeates,  J.,  delivering  the  opinion  of  "the  Court,  in  Letsee  of 
k  T.  Smithy  1  Binn.  CU.  That  was  (he  case  of  an  authority  given.to  executors  to  sell, 
wonb  rollowing:^ — **The  executors,  namely,  George  Wolf^  Leonard  Miller ^  and 
ryJMirer,  shall  be  empowered  to  sell  my  land  in  S/iamokin,  on  Penn^a  Creek,  in  the 
nhaae,  «ncl  to  give  a  good  right.  When  my  debt*  arc  paid,  if  any  thing  should  re- 
ay  wife  shall  keep  t^*o  tovs,  &c."  Miller  and  lioltrer  renounced,  and  Wolf  having 
jtA  to  pnrchascrs,  the  question  as  to  the  authority  to  sell  arose  in  a  contest  with  the 
U.  law  of  the  testator,  itnd  a  person  clHiming  under  those  purchasers.  The  Court 
4  apHUOn,  that  the  executors,  by  their  n:«me  of  office,  bein|^  expresslj  empowered  to 
kvasoT  little  moment  that  they  wore  afterwards  named  individually,  and  that  the  sale 
'iff  WH  valid.  See  Jm  kion  v.'Fei  ris,  1 5  Johns.  Uep.  348,  wheiPe  the  authority  to  sell 
fim  to  executors,  xirttite  officii,  without  nnming  them,  and  one  only  having  undertaken 
■■liDBOf  the  will,  and  sold  and  conveyed  pnrtof  the  testator's  real  estate,  it  was  held, 
ftt  Bover  was  well  <  \ecuted.  See  also  .Vt/A-on  v.  Carrintrton,  4  Munf.  332.  pi.  9. 
if.  JfaraMm,  4  Harr.  ^  M*Hen.  485,  and  J/tV/rr  v.  fVhite,  Tayl.  Rep.  309,  ui>on  the 
iijtf  vfaMi  we  have  heretofore  remarked,  ante,  p.  Ill,  ti.(1)  But  where  a  man,  by 
I m« hit  ezeeators  power  to  sell  or  exchange  his  real  estate,  aa  they  tniehtjud^e  n«u 
ffttktadvanta^^eoj  hineatate,  it  washeld  (hat one  executor, though  he  alone  qualified, 
ttfovcr  toacll  without  the  concurrence  of  the  other  executors.  TJ'oolridffe^a  heira  v. 
mit$  Bibb**  Rep.  349.  The  ground  of  the  decision  was,  that  the  power  was  but  a 
iHdMlj,  without  any  interest,  and  could  uol  be  executed  hy  one  executor  alone.] 
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by  Rede,  Tremaile,  and  Frowik,  that  if  a  man  make 
his  will,  that  his  land,  which  his  feoffees  have,  shall 
be  sold  and  aliened,  and  does  not  say  by  whom, 
then  his  executors  shall  alien,  and  not  the  feoffees; 
and  the  reporter  observes  that  Feniux,  in  a  manner 
affirmed  this  the  day  before,  although  he  maile  no 
observation  on  the  rule  at  the  time  it  was  pronounced 
by  tlic  other  Judges.    Conisby  said,  that  the  feoffees 
shall  alien  this,  [at  that  time,  of  course,  the  fee  ^ras 
in  them,]  for  they  have  the  confidence  placed  in 
tliem  ;  but  this  was  denied ;  for  executors  have  much 
greater  confidence  placed  in  them  than  the  feofiees 
have ;  for  the  money  to  arise  by  the  sale  of  the  exe- 
cutors shall  be  assets  in  their  hands,  and  therefore 
they  shall  sell. 

In  a  case  in  the  16  Eliz.(^),  a  man  devised  his  lands 
to  his  wife  for  life :  and  because  he  was  in  doubt 
whether  he  should  have  issue  or  not,  he  further  willed 
by  his  will,  that  if  he  should  not  have  any  issue  by 
his  wife,  that  then  - after  the  death  of  his  wife  the 
lands  should  be  sold,  and  the  money  thereof  coming 
distributed  to  three  of  his  blood,  and  made  his  wife 
and  another  his  executors,  and  died.  The  execu- 
tors proved  the  will.  The  other  executor  died,  and 
the  wife  sold  the  lands ;  and  it  was  the  opinion  of 
Wray  and  Southcote,  Justices,  that  the  sale  was  good, 
although  it  be  not  expressed  in  the  will  by  whom  flie 
land  should  be  sold  ;  for  the  monies  coming  of  the 
sale  are  to  be  distributed  by  his  executors  to  persons 
certain,  as  legacies,  and  it  appertains  to  executors  to 
pay  the  legacies,  and  therefore  they  shall  sell,  £^c.  as, 
if  a  man  willeth  that  his  lands  shall  be  sold^  and  that 

CO  2  Leo.  220,  pL  276. 
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nAtm  eoitiing  thereof  shall  be  disposed  of  for  the 
nit  of  his  debts,  now  the  executors  shall  sell  the 
for  to  them  it  belongs  to  pay  debts.  Also  they 
iMt  the  lands  should  be  sold  in  the  life  of  the 
otherwise  it  could  never  be  sold,  and  also  the 
ii|g  executor  shall  sell  the  lands,  because  the 
li^  doth  survive. 

t  flune  pdnt  was  decided  the  same  way,  in  a 
K  the  ssrd  of  Eliz.(t/),  a  man  excepted  out  of  a 
t  hu  manor  of  which  ^  he  appdnted  to  pay 
Mb,"  atid  made  two  executors,  and  died ;  one 
^esfioilDrB  died,  the  other  proved  the  i^ill,  and 
Ifae  manor,  and  by  the  opimon  of  the  court  the 
raswaMf  for  such  was  the  intention  of  the  testa- 
id  not  to  leave  th6  reversion  to  his  heir,  but  to 
lis  executors  with  the  sale  for  the  speedy  pay- 
if  his  debts. 

1  in  one  case  Mr.  Justice  Wyld  conceived  that 
»Giitor  of  the  executor  migiit  sell,  which  opinion 
a»  to  be  well  founded^  because  the  chain  of  re- 
Dbtfion  was  not  broken ;  and  the  intent  was,  that 
nrer  should  be  executed  by  hira  to  whose  hands 
iney  was  to  come(a;). 

he  famous  case  of  Pitt  v.  Pelham(9)  the  testator 
ited  his  wife  sole  executrix.  His  land  at  Bland- 
friiich  was  his  wife's  jointure  (being  the  land  in 
jpn),  he  confirmed  unto  her ;  and  (tfter  her  death 
jtointed  it  to  be  sold,  and  the  purchase-money  to 
■ped  between  bis  wife  and  three  nephews,  one 
M  was  his  heir  at  law ;  and  he  gave  the  share 

Bpip^.  sn  b.  pi.  S ;  see  Cluu  Ca.  178. 

K'i'Ml  and  teeTenint      (v)  ^  Cluu  Ca.  176;  tee  Ben.- 

j^ClMuCa.l8a  ihamo.Vr]ltdim,4Maild.44. 
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of  any  of  his  nephews  dying  in  his  wife's  life-time 
stranger.  The  persons  entitled  to  the  purchase 
ney  sold  their  interest,  and  then  the  executrix 
leaving  executors ;  and  a  Ml  was  filed  to  compe 
heirs  of  the  testator  to  convey  to  the  purchaser. 
Lord  Keeper  called  in  Twisden  and  Wyld,  J.  to  hi 
sistance.  Twisden  doubted  that  the  executors  o 
executor  cannot  be  compelled  to  sell  in  this  case 
sale  not  being  to  be  made  till  after  the  death  of  the 
ctitor.  Wyld  was  of  opinion  that  the  executor  o 
executor  could  selL  A  trial  was  ordered  in  the  ( 
mon  Pleas,  in  a  feigned  action,  on  two  points, 
whether  Jane,  the  executrix,  had  power,  and  cou 
the  will  have  sold  the  lands :  secondly,  whether  a 
by  her  executors  be  a  good  sale ;  and  after  se^ 
solemn  arguments  the  court  gave  judgment  ui 
mously  in  the  negative  on  both  points,  and  therei 
the  LfOrd  Keeper  dismissed  the  bill,  but  his  decree 
reversed  in  Dom.  Proc.(2;) 

In  Levinz,  it  is  said  that  the  Liord  Keeper  helc 
will  void,  because  it  was  not  said  by  whom  the 
was  to  be  made,  but  that  the  House  of  Lords  dec 
upon  the  advice  of  the  Judges,  that  the  heir  sh 
sell ;  for  when  no  person  is  appointed  to  sell,  it  i 
be  intended  that  he  shall  sell  who  has  the  es 
which  is  the  heir.  Levinz  mentions  the  case  in 
year-book,  and  he  refers  the  rule  there  to  cases  wi 
the  sale  is  for  payment  of  debts. 

Levinz  however  does  not  appear  to  be  warrantc 
his  conclusions.  It  is  well  settled,  as  we  have  s 
that  the  executors,  where  no  contrary  intention 


(z)  1  Lev.  304. 
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pears,  shall  sell,  as  well  where  the  money  is  to  be  ap- 
plied  for  payment  of  debts,  as  where  it  is  given  in  the 
nature  of  legacies,  and  is  distributable  by  the  execu- 
tors. There  are  many  cases  to  which  the  supposed 
role  by  the  Lords  could  not  apply. — For  example,  a 
power  of  sale  to  pay  legacies,  without  naming  any 
person  to  execute  it,  with  a  devise  of  the  estates  in 
strict  settlement  in  default  of  and  until  execution  of 
the  power.  There  the  estate  would  not  go  to  the 
heir;  and,  speaking  generally,  it  would  be  inconsis- 
tent to  give  the  power  to  him,  because  he  may  not 
be  capable  of  executing  it ;  whereas  the  testator  has 
reposed  confidence  in  his  executor,  and  chosen  a  per- 
son capable  of  exercising  any  power  which  might  be 
girai  to  bim.  The  case  of  Pit  v.  Pelham  did  not,  it 
is  conceived,  over-rule  any  of  the  former  cases  on 
this  point.  There  was  no  ground  in  tliat  case  to  give 
the  power  to  the  executrix,  because  upon  the  whole 
will  taken  together  it  is  clear  that  the  power  did  not 
arise  until  her  death,  and  the  power  could  not  by  im- 
pfication  be  given  to  her  executors,  because  she  had 
HO  authority  vested  in  her  which  they  could  claim  as 
representing  her,  and  the  purchase-^money  was  not 
ftrown  into  the  general  mass  of  the  testator's  perso- 
estate,  or  given  as  legacies,  so  as  to  bring  it  within 
the  grasp  of  her  executors  as  personal  representatives 
rffte  original  testator.  The  power  therefore  was 
V(Md  at  law,  for  want  of  a  person  to  execute  it,  and 
lord  Keeper  Bridgman  followed  tlie  law,  and  held 
ftc  heir  not  bound  to  make  good  the  omission  in 
but  this,  and  this  only,  was  over- ruled  in  the 
ftwae  of  Lords.  There  was  no  other  point  to  decide 
ipon.   Besides,  the  question  as  to  the  power  did  not 
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Section  I. 


Of  the  Tranter  or  Ddegation  by  the  Act  of  the  Donee. 

In  considering  this  branch  of  our  sul^ecC,  we 
inquire,  1st,  Whether  a  power  is  transferable  b} 
act  of  the  donee  of  the  power ;  and,  8dly,  in 
cases  it  is  transferred  or  executed  by  force  of  pai 
lar  acts  of  Parliament,  or  by  act  of  law. 

And  first,  where  a  man  has  only  a  particular  po 
as  a  power  to  lease  for  life  or  years,  he  cannot  r 
a  lease  by  letter  of  attorney  by  force  of  his  powe 
because  it  is  not  a  lease  of  the  land,  but  a  dedan 
of  the  prior  use  ;  and  the  lessee  comes  in  by  the  c 
nal  agreement  under  the  first  settlement.  The  p( 
is  in  such  case  personal  to  the  owner  of  the  land,  i 
refers  to  the  first  settlement(6). 

(a)  Lady  Gresham's  case,  be-  note,  that  it  was  not  necessi 

fore  Wray  and  Anderson,  Ch.  decide  this  point ;  and  Sec 

Just  9  Rep.  76,  a.  cited  ;  2  Rol.  v.  Mohun,  2  Vern.  542. 

393,  agreed.    See  Attomey-Ge-  (6)  See  Palm.  436, 
neral  r.  Gradyll,  Bunb.  29 ;  but 
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herevcr  a  power  is  given,  whether  over  real 
onal  estate,  and  wliether  the  execution  of  it 
ifer  the  le^  or  only  equitable  right  on  the 
ee,  if  the  power  repose  a  personal  trust  and 
Dce  in  the  donee  of  it,  to  exerdse  his  own 
Qt  and  discretion,  he  cannot  refer  the  power 
ixecution  of  another,  for  delegatus  mm  potest 
\  Therefore,  where  a  power  of  sale  is  given 
5CS  or  executors  they  cannot  sell  by  attomey(c)^ 
re  a  father  had  a  power  of  appointment  to  his 
i  over  a  real  estate,  and  he  delegated  the  power 
rife,  Lord  Hardwicke  said  that  this  must  be 
red  as  a  power  of  attorney,  which  could  be 
fd  only  by  the  husband,  to  whom  it  was  solely 
j,  and  was  not  in  its  nature  transmissible  or 
try  to  a  third  person(rf).  Again,  where  per- 
tate  was  given  to  such  charitable  use  as  j9 
ippoint ;  and  he  directed  the  money  to  be  ap- 
B  should  appoint,  Lord  Hardwicke  held  the 
ion  void(e).  So,  where  a  testator  gave  his  wife 
r  to  appoint  personalty  amongst  their  children, 
5  delegated  this  power  by  her  will  to  others, 
imas  Clarke  determined  that  the  delegation 
^Cf) ;  and  the  point  has  been  so  decided  by 
tos8lyn(,i^).  On  the  same  ground,  a  person 
sonsent  is  made  requisite  to  the  due  execution 

ibes's  case,  9  Rep.  75  b.  Doyle y  v.  Attorney-General,  4 

pram  v.  Ingram,  2  Atk.  Vin.  Abr.  485,  pi.  16. 

ne  Hamilton  v,  Royse,  (f)  Alexander  v.  Alexander,  S 

id  Lef.  330.  Ves.  640. 

Brncy-Oeneral  v.  Berry-  {g)  Bristow  v.  Wardc,  3  Ves* 

643»  cited ;  and  see  Jun.  336. 
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of  a  power,  cannot  authorize  another  as  his  attome} 
to  consent  to  any  execution  of  it(A)(i). 

It  is  frequently  contended  in  practice,  that  a  donee 
of  a  power  cannot  execute  a  deed  of  appointment  b] 
attorney.  But  the  cases  by  no  means  authorize  tfaic 
position.  They  merely  establish  that  the  donee  can- 
not delegate  the  confidence  and  discretion  reposed  in 
him  to  another.  Where  the  deed  of  appointment  u 
actually  prepared,  or  the  donee  points  out  the  predB€ 
appointment  which  he  is  desirous  should  be  made, 
there  no  confidence,  no  discretion,  is  delegated.  The 
appointment  is  in  every  respect  an  exercise  of  his  owi 
judgment ;  and  there  cannot  be  any  reason  why  he 
should  not  be  permitted  to  execute  the  deed  of  ap 
pointment  by  attorney.  The  contrary  doctrine  wouh 
lead  to  great  inconvenience.  Where,  however,  i 
particular  mode  of  execution  is  required,  it  would  be 
difficult  to  support  an  execution  by  attorney. 

Here  we  must  be  careful  to  distinguish  cases  where 
the  power  is  ori^nally  authorized  to  be  executed  bj 
the  donee  of  the  power  and  his  assigns  ;  for  in  tboic 
cases  where  the  power  is  annexed  to  an  interest  in  the 
donee,  it  will  pass  with  it  to  any  person  who  comes  to 
the  estate  under  him,  although  there  are  twenty  mesne 
assignments ;  and  whether  the  claimant  is  an  assignee 
in  fact,  or  an  assignee  in  law,  as  an  heir  or  executor(f). 
In  like  manner  the  donee  of  a  power  not  annexed  to 
an  interest  may  delegate  the  power  by  virtue  of  an  eX' 
press  authority  in  the  deed  by  which  It  was  created(ik)« 

(A)  Hawkins  v.  Kemp,  3  East,  338,  339 ;  1  Freem.  476.  2  Jo. 

410.    See  Attomej-Oeneral  v.  110.  2  Show.  57. 

Scott,  1  Ves.  413.  {k)  See  Palliiser  v.  Ord,  Baidi. 

(i)  How  V.  VHiitfield,  1  Ventr.  166. 


[(1)  Bergtr  he,  Iwrd  Ex,  •fJcard    Duf,  4  Johni.  Cba.  Bep.  368. 
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Id  a  late  case,  where  the  trust  was  to  dispose  of 
the  property  unto  such  of  the  relations  and  kindred  of 
tbe  testator,  in  such  manner,  ^c.  as  his  executors 
should  think  proper,  leaving  it  to  the  discretion  of 
them,  and  the  heirs,  executors,  and  administrators  of 
the  surviYor  of  them,  the  trustees  died,  and  the  sur- 
vivor devised  all  the  trust-estates  to  A  and  and 
made  them  executors,  as  to  the  personal  part  of  the 
property ;  and  it  was  contended  that  they  might  exe- 
cate  the  power.  The  Master  of  the  Rolls  decided  the 
contrary.  He  said,  that  wherever  a  power  is  of  a  kind 
that  indicates  a  personal  confidence,  it  must  prima 
facie  be  understood  to  be  confined  to  the  individual  to 
whom  it  is  given,  and  will  not,  except  by  express 
words,  pass  to  others,  to  whom,  by  legal  transmission, 
tbe  same  character  may  happen  to  belong.  The 
power  was  not  appendant  to  the  estate ;  by  itself  it 
was  incapable  of  alienation ;  and  it  was  only  quasi  per- 
S07ia  desigttata  that  it  could  go  to  the  heir.  The  devi- 
sees did  not  answer  that  description.  The  power, 
therefore,  was  not  vested  in  them(/). 

Where  the  power  is  tantamount  to  an  ownership, 
and  does  not  involve  any  confidence  or  personal 
judgment,  it  may  be  executed  by  attorney  in  the  same 
nanner  as  a  fee-simple  may  be  conveyed  by  attorney. 
Thus,  when  the  statute  of  i  Rich.  III.  gave  cestui  que 
w  power  to  dispose  of  the  legal  estate,  it  was  deter- 
ndned  that  he  might  execute  his  power  by  attorney(OT). 
It  appears  to  be  on  the  same  ground,  that  where  an 

Q)Cde«.  Wade»  16  Yes.  Jun.  cited,  ibid.;  and  see  Warren  v. 

».  Arthur,  2  Mod,  317,  and  Combea»« 

(•)  Anon.  Dy.  283,  a.  pi.  30 ;  case,  9  Rep.  75,  b. 
~  IbWp  of  London  t^.  KeUet, 
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estate  is  limited  generally  to  such  uses  as  a  man  shal 
appoint,  he  may  limit  it  to  such  uses  as  another  sha! 
appoint.  The  power  is  equivalent  to  the  fee-simpk 
and  is  merely  a  species  of  ownership,  the  delegatio 
of  which  involves  in  it  no  breach  of  trust,  or  derelic 
tion  of  personal  judgment.  The  consideration  of  thi 
point  will  be  resumed  in  a  future  page(n). 

Where  a  power  which  cannot  be  transferred  is  dc 
legated,  and  estates  are  limited  over  in  default  of  air 
appointment  by  the  person  to  whom  the  power  i 
wrongfully  delegated,  the  delegation  is  simply  void 
and  the  estates  limited  over  take  effect  immediately(o) 

(n)  Vide  infra,  ch.  5,  sect.  1. 

(o)  Ingram  v.  lDgrain«  2  Atk.  88,  vide  infrck  ch.  9^  sect  8. 


Section  11. 

OF  THB  TRANSFER  OR  DELEGATION  BT  ACTS  OF  PARLIAMENT  AND  TBI 

ACT  OF  LAW. 

By  the  common  law,  the  King  was  not  entided  to 
conditions  vested  in  persons  attainted,  nor  were  they 
forfeited  by  any  act  in  which  they  were  not  expressly 
named,  for  by  the  general  words  of  all  hereditaments 
they  would  not  pass,  although  clearly  hereditament8(a). 


(a)  Sec  Marquis  of  Winchester's  case,  3  Rep.  1. 
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Mby  the  38  H.  VIII.  c.  SO.(I)  the  benefit  of  rights, 
CRfries,  and  conditions,  was  expressly  given  to  the 
erown :  that  is,  the  land  itself  was  not  given,  but  only 
(be  benefit  of  the  condition,  by  which  the  land  might 
be  reduced  into  the  possession  of  the  party  attainted 
liad  he  not  been  attainted(&). 

The  distinctions  established  upon  this  legislative 
provision  appear  to  be,  that  where  the  power  is  inse- 
praUy  annexed  to  the  person  or  mind  of  the  donee, 
it  will  not  be  forfeited  to  the  crown  by  his  attainder ; 
but  where  the  thing  to  be  done  is  a  mere  ministerial 
or  fonnal  act,  not  inseparably  annexed  to  the  person 
or  mind  of  the  donee,  but  which  may  be  performed 
by  one  person  as  well  as  another,  the  power  will  go 
to  the  crown. 

Thus,  in  Dacre's  case,  where  a  grant  was  revocable, 
upon  a  mere  tender  of  5s.  it  was  resolved  that  such  a 
coo£tion  was  given  to  the  King(c).  But  if  the  power 
is  required  to  be  executed  under  the  proper  hand,  or, 


(b)  See  1  Hale,  P.  C.  244,  b.  4 ;      (c)  17  Eliz.  adj.  cited  by  Po- 
2  Hawk.  P.  C.  453,  8.  26.  pham,  Leo.  169. 

(I)  Bj  the  7th  Ann.  c.  21,  after  the  decease  of  the  Pretender,  no 
ittainder  for  treason  was  to  prejudice  the  right  and  title  of  any  per- 
mn,  other  than  the  right  of  the  offender  during  his  life.  [For  the  his- 
tRj  of  this  statute  see  York  on  Forfeiture,  and  4  Black.  Com.  384]. 
Bfthe  17th  Geo.  II.  c.  39,  the  operation  of  the  act  of  Anne  was  sus- 
falcd  till  the  death  of  the  Pretender's  sons.  If  these  acts  had  ever 
yistui,  they  might  have  occasioned  some  very  nice  questions  on  the 
betrine  discussed  in  the  text  But  by  the  39th  Geo.  III.  c.  93»  the 
let  of  Anne  was  wholly  repealed. 
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which  is  the  same,  under  the  hand  of  the  donee(d),  or 
any  other  mode  is  pointed  out  to  the  performance  of 
which  the  mind  or  hand  of  the  donee  himself  is  re- 
quired, the  power  is  not  forfeited  by  his  attainder. 
The  difficulty  is  to  apply  this  rule  to  the  cases  whidi 
arise. 

In  Hardwin  and  Warner(^),  a  power  of  revocation 
was  given  to  Sir  William  Shelley,  upon  tender  to  the 
feoffees  of  a  gold  ring,  or  a  pair  of  gloves  of  the  value 
of  isrf.  or  above,  or  the  sum  of  isrf.  he  the  said  Sr 
William,  tunc  declarante  et  expressante^  that  the  ten- 
der was  with  intent  to  make  void  the  feoffment.  The 
case  was  decided  against  the  crown,  first,  in  the  Ex* 
chequer,  and  then  in  the  Common  Pleas ;  but  it  ap- 
peared that  the  Attorney-General  confessed  judgment 
in  the  Exchequer,  for  (as  it  was  asserted)  a  good  fee ; 
and  then  when  he  was  Chief  Justice  of  the  Common 
Pleas  he  was  unwilling  to  contradict  his  former  con- 
fession.  The  difficulty  in  this  case  was  considerable. 

(d)  Duke  of  Norfolk's  case,  7  Rep.  13,  a,  cited ;  Smith  v.  V^Tiedcr, 

1  Ventr.  128 ;  1  Lev.  279 ;  1  Mod.  16,  38 ;  2  Keb.  564,  608,  644, 76S, 
772;  1  Freem.  9.(1). 

(e)  1  Jo.  134;  Latch,  25,  69,  102  ;  2  RoU.  393;  Palm.  429;  Nfl}, 
79. 

(I)  This  case  of  Smith  v.  Wheeler  was  first  heard  in  error  whet 
Kelynge  was  Chief  Justice,  who  remarked,  that  "if  this  way  be  tato» 
a  man  may  commit  treason  pretty  cheaply."   See  1  Mod.  40,  and  Me 

2  Keb.  645.   And  Kelynge  deterred  Serjeant  Maynard  from  pleiJ- 
ing  against  the  crown  according  to  his  retainer,  by  putting  it  upon  hto 
at  his  peril,  on  forfeiture  of  his  patent !  The  case  arose  upon  an 
of  attainder  similar  to  the  act  of  Hen.  YIII. 


I 

i 
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Vhen  the  case  was  argued  in  B.  R.  it  was  admitted  on 
ill  bands,  that  if  a  tender  of  a  ring,  ^c.  only  had  been 
eqaired,  the  benefit  of  the  power  would  have  been 
brfeited,  and  it  was  also  conceded,  that  in  every  case 
)f  a  tender  there  must  be  a  declaration,  although  not 
expressly  required  by  the  power.  Whitlocic  and 
Jones,  on  these  grounds,  held  that  the  words  ipso  de^ 
tkranie  were  only  what  the  law  would  have  implied, 
and  expressio  eorum  qiue  tacite  insunt  nihil  operatur. 
Od  the  other  hand,  Crew,  Chief  Justice,  and  Dodridge 
(I),  held  that  the  power  was  inseparably  annexed  to 
Sr  William's  person.  They  vrith  great  reason  took 
a  distinction  between  a  general  declaration  implied 
bjlaw,  and  a  special  declaration  like  this,  which  they 
thought  was  personal  to  Sir  William  Shelley. 

In  a  subsequent  case  a  decision  was  pronounced, 
^ich  savours  but  too  much  of  the  despotic  times  in 
which  it  was  made.  I  allude  to  Englefield's  caseff). 
h  a  settlement  made  by  Sir  Francis  Engleiield  on 
his  nephew,  it  was  expressed,  that  because  his  nephew 
was  an  in&nt,  so  that  his  proof  was  not  then  seen, 
lod  because  his  uncle  did  not  think  convenient  to 
settle  the  inheritance  in  the  nephew  absolutely,  so 
kMig  as  the  uncle  should  live,  without  a  bridle  to  re- 
ilrun  him,  if  after  he  should  be  prodigal,  or  should 
be  ^ven  to  intolerable  vices :  Therefore  it  was  pro- 

C/)7Beport8,  78 ;  Mo.  303,  the  best  report;  Popham,  18;  4  Leon- 
vd,  135, 169,  and  other  books. 

(I)  Mmer'B  is  perhaps  the  best  report  of  this  case ;  and  he  says 
teBandall  agreed  with  Crew  and  Dodridge:  but  however  this  may 
was  of  course  aflbmed. 
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vided,  that  if  the  uncle  by  himself,  or  by  any  othci 
during  his  life,  delivered  or  offered  to  the  nephew  i 
gold  ring,  to  the  intent  to  make  void  the  uses,  tha 
then  all  the  uses  should  be  void.  Man  wood,  Chie 
Baron,  and  Gierke  and  Gent,  Barons,  held  that  thi 
power  was  forfeited  by  the  attainder  of  Sir  Francis 
They  said  that  the  whole  force  and  effect  of  the  condi- 
tion  did  consist  in  the  tender  of  the  ring,  and  that  the 
reason  and  the  cause  which  moved  and  induced  him 
to  have  the  said  power  and  bridle  in  himself,  waa 
not  any  parcel  of  the  proviso^  but  a  jlourish  and  pre* 
amble^  and  nothing  was  parcel  of  the  condition,  hot 
that  which  came  after  the  proviso,  and  that  was  the 
tender  of  the  ring.  Sir  Edward  Coke  reports,  thai 
the  counsel  for  the  Defendant,  (of  whom  he  was  one), 
were  dissatisfied  with  this  decision,  and  their  advice 
was  to  bring  a  writ  of  error ;  but  in  order  to  set  the 
question  at  rest,  an  act  of  Parliament  was  iromediatel} 
passed  to  establish  the  forfeiture,  which  plainly  evinoei 
that  the  court-party  was  resolved  to  obtain  the  estate, 
whatever  might  be  the  law  on  the  question.  The 
act(^),  after  reciting  the  attainder  and  the  conveyancCj 
with  the  proviso,  enacted,  that  the  Queen  waslawfiiUj 
entitled  to  take  advantage  of  the  proviso,  in  the  sanu 
form  as  Sir  Francis  might  have  done,  and  that  the 
proviso  was  well  performed  by  the  Queen's  commis- 
sion(A). 

These  cases,  however,  cease  to  be  important  at  Hbt 
present  day,  as  questions  of  a  similar  nature  nevei 
arise.   Happily  the  nation  is  no  longer  rent  by  fhcMM 


(g)  35  Eliz.  c.  5. 


(A)  See  Hale,  P.  C.  245. 
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intestine  struggles  which  lead  men  of  property  to  in- 
cur  the  guilt  of  treason.  The  practice  of  requiring  a 
tender  of  money,  gloves,  i^c.  or  the  performance  of 
iny  act  which  could,  by  the  greatest  stretcli,  be  con- 
stnied  as  not  inseparably  annexed  to  the  mind  or  hand 
of  the  donee  of  the  power,  has  been  long  since  entirely 
discontinued  ;  and  instead  thereof,  it  became  usual  to 
require  the  power  to  be  executed  by  the  donee,  by 
writing  under  his  hand,  to  which  certain  other  solemni- 
ties were  in  general  required ;  and  this  is  the  mode 
in  wluch  powers  are  reserved  at  the  present  day. 
Now  such  powers,  as  we  have  seen,  are  not  forfeited, 
under  the  easting  laws,  by  attainder  for  treason  ;  and 
it  can  scarcely  be  supposed  that  penalties  will  ever 
be  attached  to  treason  by  the  legislature,  which  the 
court  dared  not  to  impose  in  the  worst  of  times. 

Where  the  power  is  given  to  the  crown,  the  ability 
to  perform  it  is  also  given  as  incident  to  it.  The  King 
may  commission  another  by  letters  patent  to  perform 
the  act,  and  upon  performance  of  it  the  old  uses  de- 
termine without  office  found(i). 

But  even  where  the  benetit  of  the  power  is  given  to 
the  King  it  must  of  course  be  executed  during  the  life 
offlie  ori^nal  donee  of  the  power,  for  with  his  death 
fte  power  ceases. 

Thus  we  have  seen  how  tender  the  law  is  in  these 
cases,  and  that  powers  annexed  to  the  mind  or  hand 
of  the  donee  do  not  pass  to  the  crown,  notwithstand- 
ing tfie  express  words  of  the  statute  of  Henry  VI II. 

But  where  the  King's  debtor  has  a  power  of  revo- 


(i)  Englefield's  case,  Hardwin  v.  Warner,  ubi  svp. 
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cation  for  his  own  benefit,  whatever  are  the  ceremc 
nies  required  to  its  execution,  and  although  he  di 
without  executing  the  power,  the  land  may  be  extenc 
ed  for  the  debt  by  virtue  of  the  King's  prerogativf 
The  Judges  have  in  all  times  been  studious  to  advano 
the  remedy  for  the  recovery  of  the  King's  debts,  fo 
(as  Dodridge  observed)  it  is  for  the  increase  of  hi 
treasury,  and  the  treasury  is  the  King's  strength,  m 
the  King's  strength  is  vinculum  pacts  and  nenm  hdk 
the  overflowing  fountain  of  his  beneficence  and  beoe 
volence(A:). 

So  where  the  donee  of  a  power  of  revocation  com< 
roits  a  contempt  against  tiie  King's  prerogative,  the 
lands  may  be  seised  in  the  same  manner  as  if  he  had 
executed  the  power  for  his  own  benefit.  Thus,  where 
a  man  having  a  power  to  revoke  a  settiement  weni 
abroad,  and  the  King  sent  his  privy  seal  to  him,  re- 
quiring him  to  return  into  the  realm,  which  he  refused 
to  do,  upon  oath  of  the  fact  made  by  the  messenger 
by  whom  the  privy-seal  was  sent,  process  was  issued 
against  the  terre-tenants,  and  judgment  was  gi?eo 
that  they  should  forfeit  the  lands  for  the  contempt(2)(I). 

In  the  act  41  Geo.  8,  c.  70,  s.  86,  for  the  relief  of 
Insolvent  Debtors,  after  reciting  that  many  persom 
who  might  be  entitied  to  claim  the  benefit  of  the  act 
were  seised  and  possessed  of  lands,  tenements,  and 

(Jk)  Sir  Edward's  Coke's  case,  2  (/)  Sir  Robert  Dudlie's  cue,  % 
Roll.  294,  Godb.  £89.  Roll.  304,  cited. 

(I)  That  is,  till  the  return  of  the  person  committing  the  contempt 
when  he  is  liable  to  fine  and  imprisonment  See  William  de  Brit* 
taine's  case,  Dy.  128,  b.  pi.  61,  cited.  The  Fugitive's  case,  Dy.  Sfi 
b.  pi.  21 ;  1  Hawk.  P.  C.  pa.  59,  s.  4. 
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hereditaraents,  to  hold  to  such  debtors  for  the  term 
tfaeir  natural  lives,  with  power  of  granting  leases 
mi  taking  fines,  receiving  small  rents  on  such  es- 
tates for  one,  two,  or  three  lives  in  possession  or  re- 
version, or  for  some  number  of  years  determinable 
upon  lives,  or  had  powers  over  real  or  personal  es- 
tate which  such  debtors  could  execute  for  their  own 
adfanfage,  it  is  enacted,  that  all  the  powers  of  leasing 
SQch  hereditaments,  and  all  other  such  powers  as 
sforesaid,  over  real  and  personal  estate,  which  were 
or  should  be  vested  in  any  such  prisoner  or  prisoners 
as  aforesaid,  were  thereby  vested  in  the  assignees  of 
bis  estate,  to  be  by  such  assignees  executed  for  the 
benefit  of  all  the  creditors  of  such  prisoners.  And  in 
the  late  general  act  (53  Geo.  3,  c.  lOiB,)  the  assignee 
rf  the  insolvenf  s  property  is  empowered  to  execute 
any  power  vested  in  or  created  for  the  use  or  benefit 
of  such  inso]vent(m).  And  after  reciting,  that  a  pri- 
soner who  might  be  entitled  to  and  claim  the  benefit  of 
the  said  act,  might  be  seised  and  possessed,  or  enti- 

to  lands,  tenements,  or  hereditaments,  to  hold  to 
wh  prisoner  for  the  term  of  his  life,  or  other  limited 
Mate,  with  power  of  granting  leases,  or  might  have 
Nnrers  over  real  or  personal  estate  which  such  pri- 
oaer  could  execute  for  his  or  her  own  advantage, 
Bd  which  said  powers  ought  to  be  executed  for  the 
Wg&L  of  the  creditors  of  such  prisoner,  in  every  such 

an  powers  of  leasing,  and  such  other  powers  as 
iforesaad,  over  real  or  personal  estate,  which  are 
Mted  in  any  such  prisoner,  are  by  the  act  vested  in 
lit  Msignee  of  the  real  and  personal  estate  of  such 


fm)  Sect.  18. 
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prisoner,  to  be  by  such  assignee  executed  for  the  bi 
nefit  of  the  creditorsCn). 

In  the  43  Geo.  3.  c.  75,  s.  3,  in  relation  to  the  et 
tates  of  lunatics,  after  reciting  that  many  person 
found  lunatic,  or  of  unsound  mind,  as  in  the  act  i 
mentioned,  may  be  seised  and  possessed  of  freehd 
and  copyhold  lands,  tenements,  and  hereditament 
either  for  the  term  of  their  natural  lives,  or  for  mm 
other  estate,  with  power  of  granting  leases  and  taloBi 
fines,  reserving  small  rents  on  such  leases  for  oik 
two,  or  three  lives,  in  possession  or  reversion,  or  fo 
some  number  of  years  determinable  upon  lives,  or  fo 
terms  of  years  absolutely,  it  was  enacted,  that  in  ever 
such  case  all  and  every  power  of  leasing  such  lands 
tenements,  and  hereditaments,  which  is,  or  shall  h 
vested  in  such  person  so  found  lunatic,  or  of  unsowM 
mind,  having  a  limited  estate  only,  shall  and  may  b 
executed  by  the  committee  or  committees,  of  the  es 
tate  of  such  person,  under  the  direction  and  order  o 
the  Lord  ChanceUor,  Lord  Keeper,  or  Lords  Commis 
sioners  for  the  custody  of  the  great  seal  of  the  Unitei 
Kingdom,  and  of  Ireland  respectively,  being  duly  in 
trusted  by  virtue  of  the  King's  sign-manual  with  tb 
care  and  commitment  of  the  custody  of  the  person 
and  estates  of  such  persons,  and  such  lease  or  lease 
so  to  be  executed  by  the  said  committee  and  comrtdt 
tees,  under  and  by  virtue  of  such  order,  shall  be  a 
good  and  effectual  in  law  as  if  the  same  were  executei 
by  the  said  person  so  found  lunatic,  or  of  unsouiM 
mind,  in  his  or  her  sound  mind. 

And  here  we  must  notice  the  case  of  a  power  o 


(n)  Sec.  26 ;  and  see  54  Geo.  3.  c.  £3. 
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appoiDtment  vested  in  a  bankrupt.   The  statute  of 
isth  Elizabeth,  c.  7,  sect.  i8,  enables  the  commissioners 
(0  dispose  of  any  estate,  for  such  use,  right,  or  title  as 
SQch  offender  then  shall  have  in  the  same,  "  which  he 
may  lawfiillj  depart  withal."   And  the  statute  of  81 
Jac  1.  c.  19,  sect,  i,  directs  the  bankrupt  laws  to  be 
expounded  most  favourably  for  the  relief  of  creditors. 
We  have  idready  seen  that  a  power  is  a  mere  right  to 
dedare  the  trust  of  the  estate  upon  which  declaration 
tbe  statute  of  uses  immediately  operates.    It  is  there- 
fore deaily  a  use,  interest,  or  right,  which  the  bank- 
rupt may  lawfiiUy  depart  withal;  and  there  is  consi- 
deratde  ground  to  contend  that  the  bargain  and  sale  of 
the  commissioners  should  have  the  same  operation  as 
a  due  execution  of  the  power  by  the  bankrupt  whilst 
flohrent  would  have  had ;  but  Lord  King  is  said  to  have 
held,  that  in  the  case  of  a  tenant  for  life,  with  power 
to  chai^  lOOi.,  the  power  was  not  such  an  interest 
as  would  pass  to  the  assignees(o).    And  in  a  case 
where  an  estate  was  settled  on  the  father  for  life,  re- 
mainder to  the  son  in  fee,  and  a  power  was  given  to 
the  father  to  raise  5,000?.  for  his  children,  or  for  the 
benefit  of  creditors,  or  any  other  purpose,  and  the 
r  ithcr  became  a  bankrupt,  it  was  held  that  the  power 
[  fid  not  pass(/7).    In  a  late  case,  where  a  bankrupt 
had  a  general  power  of  appointment,  it  was  not  con- 
I  tended  that  the  power  was  executed  by  the  bargain 
I  and  aale,  bat  it  was  prayed  that  the  bankrupt  might 
I  eKecute  the  power  in  favour  of  the  creditors.  The 
I  hankropt  demurred,  and  Lord  Eldon  allowed  the  de- 
I  Mrrer.    His  lordship  held,  that  he  had  no  power  to 


(•)  See  2  Ves.  3.  fith,  cor.  Chief  Baron,  Carmar.  2d 

if)  ABUgnees  of  Griffith  v.  Grif-    Sept  1818. 
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compel  the  execation  by  the  bankrupt  of  the  power(9) 
He  was  not  called  upon  to  say  whether  the  power  wa 
executed  by  the  bargain  and  sale ;  but  his  opinion  ap 
pears  to  have  been,  that  the  power  did  not  vest  ii 
the  assignees ;  and  upon  a  bill  filed  by  the  assignee 
against  the  purchaser  in  the  same  case,  the  Vice-Chan 
cellor  was  of  that  opinion(r). 

(q)  Thorpe  v.  Goodall,  17  Yes.  jun.  388,  460.  1  Rose,  40.  Bit  ii 
{his  case  no  appointment  was  necessary,  the  bankrupt  was  tenant  fo 
life,  remainder  to  such  uses  as  he  should  appoint,  remaindo'  ts  tk 
heirs  of  his  body.  This  remainder  coalesced  with  the  life-ettaia  mI 
modo,  that  is,  subject  to  the  powers,  and  consequently  the  banknpt 
was  tenant  in  tail.  The  bargun  and  sale  barred  the  estate-ta3  iid 
remainders  over,  and  also  destroyed  the  power ;  and  so  it  has  sines 
been  held. 

(r)  Thorp  v.  Frere,  V.  C.  M.  T.  1819. 


CHAFTBB  V. 
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I  now  enter  on  a  large  field  of  inquiiy.  I  pro- 
conider,  l.  The  mode  in  which  a  power 
Lto  be  executed,  particularly  witii  reference  to 
litato  df  uses.  s.  By  what  faistrumentB  it  may 
GWDiiw^  fliere  the  power  is  nient  in  that  respect, 
liere  ipoiiAtions  or  restrictions  required  or  ao- 
1  to  tbs  execution  of  powers  are.  duly  complied 
4.  At  what  tune  a  power  may  be  executed, 
1  wiU  hiToWe  the  consideration  of  partial  execu- 
.  ff.  Where  a  power  is  well  executed,  although 
efiured  to,  and  the  donee  has  not  an  interest  in 
estate.  6.  What  is  deemed  an  execution  of  a 
}r  iriiere  a  man  has  both  a  power  and  an  interest. 
Pbat  qualifications  may  be  annexed  by  persons 
Vting  powers ;  and,  8th  and  lastly,  The  efiect  of 
xecution. 


Section  I. 

p:- 

jllWBOimON  or  POWSRS,  PARTIOVLAUT  with  RBrBRENOB  TO 
^  TBB  STATUTE  OP  USBI. 

ilvir  tten,  we  must  bear  in  mind  that  a  power  is 
priil^  to  limit  a  use.  Now  the  statute,  as  we 
i  wm,  executes  only  the  first  use,  or,  as  it  is 

iL  - 
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usually  expressed,  a  use  upon  a  use  is  void.  Thk 
rule  therefore  renders  it  indispensably  necessary  tc 
appoint  immediately  to  the  person  intended  to  take* 
unless  the  parties  are  desirous  that  he  shall  not  have 
the  legal  estate ;  for  if  the  estate  should  be  appointed 
to  to  the  use  of  A  would  be  the  person  to  whom 
the  use  would  arise  under  the  original  seisin ;  and  by 
force  of  the  statute  the  legal  estate  would  be  vested 
in  him ;  then  the  use  to  jB,  being  limited  to  arise  oat 
of  the  use  to  would  be  void  at  law,  although  gDod 
as  a  trust  in  equity.  To  apply  this  point  to  pracfioe, 
let  us  suppose  an  estate  to  stand  limited  to  such  uses 
as  A  shall  appoint  by  deed,  to  be  executed  in  the  pre- 
sence of,  and  attested  by,  two  witnesses,  and  that  A  Is 
desirous  of  conveying  the  estate  to  such  uses  as  H 
shall  appoint.  The  appointment  should  run  thus(I}  : 
Now  this  indenture  witnesseth,  That  in  consideratioo, 
^c.  and  pursuant  to,  and  by  force  and  virtue,  and  in 
exercise  and  execution  of  the  power  or  authority 
to  him  the  said  A  for  this  purpose  given  or  limited 
by  the  hereinbefore  in  part  recited  indenture,  [the 
deed  creating  the  power,  which  should  always  be  re- 
cited], and  of  every  or  any  other  power  or  authoritf^ 
in  any  wise  enabling  him  in  this  behalf,  he  the  said 
A^  doth  by  this  present  deed,  by  him  sealed  and  de- 
livered in  the  presence  of  and  attested  by  the  two 
credible  persons  whose  names  are  intended  to  be 
hereupon  indorsed,  as  witnesses  attesting  the  sealing 
and  delivery  of  these  presents,  by  him  the  said 

(I)  See  a  precedent  of  such  an  appointment  at  length,  Appendix, 
No.  5. 
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,  and  appoint,  That  all  that  [parcels  and 
rds],  shall  henceforth  remain  and  be  to 
uch  person  or  persons,  2$c.  as  B  shall  ap- 
usual  manner.  By  this  mode,  the  estates 
be  created  by  5,  under  the*  power  vested 
at  once,  by  force  of  the  statute  of  uses, 
rig^nal  seisin ;  and,  we  shall  hereafter  see, 
in  the  same  manner  as  if  they  were  ex- 
ted  in  the  deed  creating  the  power.  But 
ntment  had  been  made  to  B  and  his  heirs, 
the  statute  would  instantly  vest  the  legal 
,  and  the  intended  uses  would  be  mere 
oity. 

7.  Beaumont(n),  a  question  arose  upon  the 
ider  discussion,  which  ought  not  to  be 
oticed.  By  a  settlement,  an  estate  was 
rastees  in  fee,  upon  trusts,  but  the  wife 
ral  power  of  revocation  and  appointment, 
exercised  by  will,  and  devised  the  estate 
and  husband,  and  then  "  she  ordered  and 
at  her  trustees,  or  such  of  tiiem  as  should 
med  in  the  settlement,  should  convey  their 
to  such  uses,  and  for  such  persons  as  were 
her  will."  Upon  a  bill  filed  in  equity  by 
d,  to  confirm  the  appointment,  and  obtain 
ice  of  the  legal  estate,  Lord  Chancellor 
issed  it,  and  as  against  the  trustees  witli 
iOrdship  declaring,  that  if  tiie  husband  had 
the  premises  in  question,  his  remedy  was 
aw,  and  not  in  equity.  From  this  decree 
m  appeal  to  the  House  of  Lords ;  and  for 


fn)  3  Bro.  P.  C.  308. 
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the  appellant  it  was  insisted,  that  by  the  clause  ii 
will,  directing  the  trustees  to  convey  the  estate  t 
uses  of  the  will,  she  expressly  declared  her  inte 
to  be,  that  the  legal  estate  should  remain  in  the 
tees.   And  that  if  the  will  was  construed  to  enure 
revocation  of  the  legal  estate  out  of  the  trustees,  n 
than  as  a  declaration  of  the  trusts  of  that  estate 
same  would,  by  such  construction,  be  made  to  c 
contrary  to  the  express  words  thereof  and  con 
to  the  manifest  intention  of  the  party  therein  decl 
For  the  respondent,  it  was  insisted,  that  if  the  vrill 
a  good  revocation,  the  uses  limited  to  the  tru 
were  revoked,  and  consequently  their  legal  estate 
taken  away  and  vested  in  the  appellant,  and  then  1 
was  no  foundation  for  his  applying  to  a  court  of  ec 
to  have  a  conveyance  from  tiie  trustees.   The  Hi 
of  Lords  reversed  the  decree,  and  ordered  a  cas 
be  referred  to  the  Court  of  King's  Bench  for  their 
nion,   Whether  the  trusts  limited  by  the  will  be 
executed,  or  trusts."   It  does  not  appear  what 
opinion  of  the  Judges  on  this  point  was.  There 
however,  be  little  doubt  but  that  in  this  respect  i 
agreed  with  Lord  Chancellor  King.   Where  the  1 
estate  is  required  to  be  in  trustees,  to  preserve  coi 
gent  remainders,  ^c.  a  clause  like  that  in  the  al 
will  may  well  be  holden  to  operate  as  an  appointn 
to  the  trustees ;  and  then  the  persons  benefidally 
titied  will  take  mere  trust-estates ;  but  where,  as  in 
above  case,  the  effect  of  ^ving  the  legal  estate  to  t 
tees,  would  merely  be  to  make  a  conveyance  ii 
them  necessary,  the  first  appointment  ought  certa 
to  be  deemed  a  limitation  of  the  use,  so  as  to  a 
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the  legal  estate ;  and  the  subsequent  clause  may  be 
struck  out  as  repugnant  or  superfluous. 

It  will  be  collected  from  the  precedent  in  a  pre- 
ceding page,  1st,  that  the  deed  executing  the  power 
should  be  expressed  to  i^e  in  exercise  of  it ;  2dly,  of 
every  other  authority  enabh'ns;  the  donee  in  that  be- 
half; and,  Sdly,  that  it  should  be  shown  in  the  body 
of  the  deed  that  the  formalities  required  to  the  execu- 
tion of  the  power  are  complied  with.    Every  well- 
drawn  deed  of  appointment  embraces  these  three 
points ;  the  first  clearly  evinces  the  intention  of  tiie 
person  executing  the  power,  which  is  particularly  ne- 
cessary where  he  has  an  interest  as  well  as  a  power ; 
the  second  guards  against  any  misrecital  of  the  deed 
creating  the  power,  and  in  some  cases  has  reached 
powers  which  have  been  understood  to  be  extin- 
goished:  and  the  third  affords  internal  evidence  of 
the  ceremonies  having  been  complied  with.  And, 
moreover,  the  attestation  indorsed  on  a  deed  execut- 
ing a  power  should  always  state  precisely  that  the  for- 
malities were  attended  to.    How  far  these  circum- 
staoces  are  al)solutely  essential  to  the  valid  execution 
of  the  power  will  appear  hereafter(o). 

Where  a  man  has  both  a  power  and  an  interest,  for 
example,  a  general  power  of  appointment,  with  the 
(k,  or  any  less  estate  in  default  of  appointment,  he  is 
constantly  made  not  only  to  exercise  his  power,  but 
aho  to  convey  his  interest.  This  may  appear  to  be 
uioeoessary,  as  the  execution  of  the  power  divests 
the  estates  limited  in  default  of  its  execution  ;  but  it 
•done  in  most  cases,  to  guard  against  the  power  hav- 

(•)  At  to  the  first  and  second,  see  poA  8.  6 ;  and  as  to  the  third^ 
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ing  been  suspended  or  destroyed,  in  some,  to  guar 
against  any  defect  in  the  creation  of  the  power.  Th 
correct  mode  of  effecting  this  is,  first,  to  exercise  th 
power,  and  limit  the  estate  to  the  uses  afterward  d< 
clared ;  and  then,  by  a  separate  witnessing  part,  t 
convey  the  estate  to  the  intended  uses.  Indeed  thi 
shoul  ]  always  be  done  where  the  fee-simple  is  if 
tended  to  be  conveyed  to  uses,  although,  as  we  shal 
hereafter  see,  if  the  estate  be  limited  and  appointee 
granted  and  released  to  to  the  uses,  the  courts  wi] 
endeavour  to  construe  the  conveyance  a  release,  m 
to  consider  the  words  of  appointment  as  mere  sui 
plusage,  in  order  to  effectuate  the  intention(p).  Tbh 
however,  cannot  be  done  where  the  conveying  part 
has  not  the  fee  in  default  of  appointment. 

Where  it  is  intended  to  vest  the  fee-simple  in  thi 
party  to  whom  the  appointment  and  release  are  made 
although  it  would  certainly  be  an  inartificial  mode  o 
conveyance,  yet  a  deed,  in  which  the  appointmen 
and  release  were  blended,  would  effectually  vest  thi 
fee  in  the  appointee  and  releasee,  and  be  entirely  free 
from  objection.  But  although  it  is  usual  not  only  U 
exercise  the  power,  but  also  to  convey  the  interest 
yet  even  a  purchaser  would  not  be  entitled  to  require 
a  conveyance  of  the  interest,  limited  in  default  of  ap 
pointment,  unless  it  could  be  conveyed  without  a  fine, 
or  common  recovery.  There  are  many  cases  in 
which  a  purchaser  is  compelled  to  take  an  estate 
merely  under  an  execution  of  a  power,  as  where,  in 
default  of  appointment,  the  estate  is  limited  in  strict 
fettlement. 


(p)  Vide  v/^a,  sect  & 
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The  usual  limitation  to  bar  dower  is  to  such  uses 
4»  the  purchaser  shall  appoint ;  and  in  default  of  ap- 
pointment,  to  him  for  life,  remainder  to  a  trustee  and 
his  heirs  during  the  life  of  the  purchaser,  in  trust  for 
Mm(I),  remainder  to  the  purchaser  in  fee.   This  limi- 

(I)  Instead  of  limiting  the  estate  to  the  trustee  and  his  heir8,  it  is 
wmetimes  limited  to  him,  his  executors  and  administrators,  it  being 
^Bderetood  that  executors  or  administrators  may  take  as  special  occu- 
pAts.  Lord  Hardwicke  always  treated  this  point  as  clear ;  Duke  of 
Maribonmgh  o.  Lord  Godolphin,  2  Yes.  61 ;  Williams  v.  Jekjll,  2  Yes. 
681;  WeBt&ling  V.  Westfaling,  3  Atk.  460  ;  7  Yes.  jun.  446,  cited 
from  Lord  Hardwicke's  notes;  and  Lord  Eldon  has  expressed  the 
Mme  opinion ;  see  Ripley  r.  Waterworth,  7  Yes.  jun.  425.  But  in 
the  cAse  of  Campbell  v.  Sandys,  I  Sch.  and  Lef.  281,  Lord  Redesdale 
said,  that  the  old  authorities  seemed  the  other  way,  and  if  the  case 
were  before  him,  he  should  feci  great  difficulty  in  determining  accord- 
ing io  the  apparent  opinion  of  Lord  Hardwicke.  Lord  Redesdale,  in 
Npport  of  hia  opinion,  referred  to  two  cases  stated  in  Ro.  Abr.  tit. 
Occupant  (G.)  2  and  3  ;  the  first  of  which  is  reported  in  Dyer  328,  b. 
pi.  10,  and  in  Leonard's  third  volume,  p.  35,  by  the  name  of  Lord 
Windsor's  case,  and  is  stated  by  Rolle  as  a  determination,  that  if  a 
lease  be  made  of  land  to  a  man  and  his  executors  pur  outer  vie,  the 
executor  shall  be  special  occupant,  although  it  be  a  freehold.  He  also 
nfcrred  to  Comyn's  Digest,  Estates,  F,  1,  tit.  Occupant,  where  the 
ttse  in  Dyer  is  stated  as  a  decision,  that  the  executor  shall  not  have  the 
hd  as  special  occupant,  for  an  occupant  has  the  freehold,  which  an 
oecator  cannot  take ;  and  Comyn  also  refers  to  the  second  case  stated 
^  BoUe,  as  an  authority  for  this  point  "  That  case,"  my  Lord  Re- 
deriale  added,  "  which  was  long  subsequent  to  the  case  in  Dyer,  is 
nrtnaly  in  conformity  to  the  opinion  of  Comyn ;  and  according  to 
Mter  t.  Butler,  Moore,  664,  Cro.  Eliz.  901,  Yelv.  9 ;  and  the  law 
IBM  to  have  been  understood  by  Peere  Williams,  3  P.  W.  264,  note 
:  B,  M  to  settled,  though  Peere  Williams  does  not  appear  satisfied 
j  irithit.»» 

How  it  18  not  too  much  to  say,  that  no  point  is  in  practice  considered 
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ut  tbe  concurrence  of  his  trustee,  and  the  other  by 
iterposing  the  limitation  to  the  trustee,  to  prevent 
le  fee  from  vesting  in  the  purchaser  in  default  of 
)pointment,  (for  it  was  formerly  doulrted  whether 
right  of  dower  attaching  on  the  inheritance  could  be 
efeated  by  the  execution  of  the  power)(^),  and,  at 
le  same  time,  to  leave  no  legal  estate  outstanding, 
hen  the  object  for  which  it  was  created  has  ceased 
iexi8t(r).  When  the  owner  sells,  although  it  is  clear 
lat  by  virtue  of  his  power  he  may  convey  the  fee 
)the  purchaser,  yet  I  may  say  that  it  is  almost  the 
niversal  practice  of  the  Profession,  not  only  to  make 
be  vendor  exercise  his  power,  but  also  to  make  the 
endor  and  his  trustee  convey  their  interests  in  de- 
mit of  appointment.    Sometimes  a  difficulty  arises 


Lord  C.  B.  Gilbert  has  taken  the  precise  distinctions  on  this  head, 
)r  which  he  refers  to  Rolle's  Abridgment,  and  the  case  in  Dyer. 
Gleamed  writer  lays  it  down  as  clear,  than  an  executor  may  take 
frediold  as  special  occupant ;  for  though  it  be  a  freehold,  which  in 
ourse  of  law  would  not  go  to  executors,  yet  they  may  be  designed  by 
leptrticnlar  words  in  the  grant  to  take  as  occupants ;  and  such  de- 
ignttion  will  exclude  the  occupation  of  any  other  person,  because  the 
•roes  themselves,  who  originally  had  the  possession,  have  filled  it  up 
ytlus  appointment.  But,  he  adds,  that  if  a  rent  be  granted  to  /.  S, 
lifcis  executors,  during  the  life  of  B,  by  the  death  of  /.  S,  the  rent 
lietcnnined,  because  the  executors  cannot  take  as  special  occupants, 
nce^  nature  of  the  thing  lying  in  agreement  is  not  capable  of  oc- 
sitpifiiii;  nor  can  they  take  by  the  grant,  because  then  they  must  take 
ti  repRtentatives,  which  they  cannot  be  of  a  freehold ;  and  the  law 
nil  not  permit  people  at  their  pleasure  to  vary  the  course  of  de- 
*ttt  Bac,  Abr.  tit.  Estate  for  life,  s.  3 ;  and  see  Savery  v.  Dyer, 


{a)Vit  infra,  8. 


(r)  See  n.  (I)  to  Gilb.  on  Uses,  p,  321- 


198      OF  THE  EXECUTION  OF  POWERS,  WITH 

in  procuring  the  concurrence  of  the  trustee ;  and  il 
the  purchaser  is  satisfied  that  the  power  was  wdl 
created,  (tnd  is  in  existence,  he  may  safely  dispense 
with  his  concurrence.  But  if  this  be  not  tiie  case, 
the  purchaser  ought  to  insist  on  the  trustee  joioii^ 
because  the  entire  fee-simple  could  not  be  gaiiMl 
without  a  conveyance  from  him.  Besides,  it  might 
turn  out  that  the  owner  had  destroyed  his  power,  «nd 
forfeited  his  life-estate;  in  which  case  the  freehold 
in  possession  would  be  vested  in  the  trustee,  and  ao 
ejectment  could  not  be  maintained  under  a  convey- 
ance in  which  he  did  not  join.  Whether  a  purchase 
is  in  all  cases  entitled  to  insist  upon  the  concurrence 
of  the  trustee  is,  perhaps,  not  a  clear  point.  In  a  case 
nearly  similar  to  this,  in  the  year  1748,  Mr.  Marriod 
and  Mr.  Wilbraham  thought  that  the  purchaser  coul^ 
not  insist  upon  the  concurrence  of  the  trustee,  but 
this  appears  to  have  proceeded,  in  a  great  measure^ 
from  their  opinion,  that  in  the  case  before  them  the 
limitation  to  the  trustee  was  contingent.  Mr.  Booth 
thought  the  limitation  a  vested  remainder ;  and  be 
considered  the  trustee  to  be  a  necessary  party  to  join 
in  the  conveyance  to  the  purchaser.  He  said,  although 
it  were  true,  that  if  the  vendor's  power  remained  en- 
tire, untouched,  unextinguished,  or  suspended,  then 
the  use  might  well  enough  arise  to  the  purehaser; 
yet  he  might  venture  to  affirm  he  never  saw  a  deed 
settled  mth  good  advice,  but  what  not  only  contained 
an  appointment  in  virtue  of  the  power,  but  also  t 
grant  by  way  of  conveying  the  estate  and  interest  of 
the  vendor,  and  all  claiming  under  or  in  trust  for  bim. 
The  parties  agreed  to  be  bound  by  Mr.  Rimer's  ojw- 
nion }  and  he  thought  vnth  Mr.  Booth,  that  the  pur- 
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er  was  entitled  to  require  the  concurrence  of  the 
ee,  who  accordingly  Joined(5). 
a  preceding  page  I  put  the  case  of  an  estate  be* 
lonveyed  to  such  uses  as  A  shall  appoint,  and  of 
e«re  to  convey  the  estate  as  B  shall  appoint.  Per- 
;  there  is  no  conveyancer  to  whom,  in  the  early 
of  his  professional  life,  a  doubt  has  not  presented 
'in  regard  to  the  validity  of  such  an  appointment, 
objections  have  been  made  to  it  which  have  come 
n  my  observation ;  the  one,  that  it  is  contrary  to 
own  prindple  that  a  power  cannot  be  delegated  ; 
the  other,  that  it  is  a  new  attempt  at  a  perpetuity. 
1  these  objections  are  easily  answered.  As  to  the 
,  the  rule  that  a  power  cannot  be  delegated,  is  not, 
e  have  seen,  a  general  inflexible  rule,  but  is  sim- 
I  regulation,  that  a  confidence  reposed  in  one  can- 
by  him  be  delegated  to  another(0.  This  -rule, 
efore,  is  inapplicable  to  the  case  before  us.  For 
confidence  was  reposed  in  but  the  estate  was, 
•ely  for  his  own  convenience,  conveyed  to  such  * 
f  generally  as  he  should  appoint.  In  regard  to 
second  objection,  the  limitation  has  no  greater  ten- 
to  a  perpetuity  than  a  simple  conveyance  in 
Under  the  power  in  question,  the  donee  may 
ip  the  estate  for  exactly  the  same  period,  but  not 
ger  than  he  could  were  he  seised  in  fee.  This  will 
explained  hereafter(i/).  To  recur  once  more  to 
nabire  of  powers,  let  us  put  the  same  case  before 
flatute.  A  seised  in  fee,  in  trust  to  dispose  of  it 
B  shall  direct ;  B  directs  A  to  dispose  of  it  as  C 
1  lirect.   To  this  no  objection  can  possibly  be 


I  i  Ci.  and  Opia*  2%  and  (0  Vide  supra,  ch.  4,  sect  1. 
h  M  vcrftjff.  (u)  Vide  infra,  ch.  9,  sect  1^ 
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framed.  Then  comes  the  statute,  which  does  doi 
operate  with  eflfect  till  the  last  power  is  exercised 
When  B  exercises  his  power,  it  in  truth  operates  « 
a  transfer  of  his  equitable  estate  or  right,  and  the  sei- 
sin originally  created  (whether  it  remain  in  Ji,  or  be 
in  nubibus^  or  in  terra  incognita^  or  in  custodia  legu) 
waits  until  estates  are  raised  by  Cs  power  ;  and  when 
this  last  power  is  exercised,  and  not  till  then,  the  sta- 
tute transfers  the  legal  estate. 

In  well-drawn  deeds,  in  which  powers  of  sale  and 
exchange,  and  of  appointment  of  new  trustees  of  real 
estate  are  inserted,  it  is  usual  to  give  the  trustees  o 
the  powers  an  express  authority  to  revoke  the  di 
uses,  and  to  appoint  such  new  uses  as  will  efiectuati 
the  intention  of  the  parties,  and  the  declaration  forth] 
purpose  cannot  be  too  general.  Therefore,  in  th 
powor  of  sale,  it  should  not  be  declared  that  the  Xm 
tees  shall  appoint  to  the  purchaser  in  fee,  as  a  dout 
might  be  entertained  by  some,  whether  it  warrante 
*  an  appointment  to  uses  to  bar  dower ;  but  the  trustee 
should  be  authoriztd  to  limit  such  uses  as  will  carr 
the  contract  into  execution.  It  is  not,  howevei 
necessary  to  give  eocpress  powers  of  revocation  an 
new  appointment ;  for,  wliatever  be  the  form  in  whid 
a  power  of  sale  is  given,  it  will  operate  as  a  powe 
of  revocation  and  new  appointment,  and  may  be  exe 
cuted  accordingly.  Thus,  it  was  clearly  holden  b 
the  Lord  Keeper,  in  the  Bishop  of  Oxford  v.  Leightoi 
that  a  direction,  that  a  releasee  to  uses  in  a  settlemei 
should  convey  to  such  uses  as  A  should  appoint 
amounted  to  a  power  of  revoking  and  limiting  nt\ 
uses,  although  the  proviso  was  unskilfully  penned(:B] 

ija)  d  Vera.  SG/f  wprfh  ch.  2. 
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All  old  powers  of  sale  and  exchange  merely  ex- 
{iress  that  the  trustees  may  sell  or  exchange  the  land, 
and  do  not  give  express  powers  of  revocation  and 
Dew  appointment.  Sometimes  the  trustees  are  made 
merely  to  "  appoint  and  make  sale  of,"  or  to  "  ap- 
point and  sell"  the  lands  to  the  uses :  the  words  of 
the  power  being  followed  with  the  addition  of  the 
word  appoint ;  and  sometimes  they  are  made  to  ex- 
pressly revoke  the  uses  of  the  settlement,  and  then 
to  appoint  to  the  new  uses.  Either  mode  will  effec- 
tuate the  intention.  The  latter  is  sometimes  otgected 
to  by  unskilful  persons,  as  not  authorized  by  the 
power ;  but  to  this  objection  the  Bishop  of  Oxford's 
case  is  a  decisive  answer.  The  same  observations  ap- 
ply to  powers  to  appoint  new  trustees. 

The  power  of  appointing  new  trustees  usually  in- 
serted in  settlements,  directs,  that  upon  the  appoint- 
ment of  a  new  trustee  all  such  conveyances,  £^c.  shall 
be  executed  as  will  effectually  vest  the  estates  in  the 
old  and  new  trustees  to  the  uses  of  the  settlement ; 
and  declares,  that  every  new  trustee  when  appointed 
shall  have  the  same  powers,  £^c.  as  if  nominated  in 
the  deeds.  Now,  it  seems  quite  clear,  that  no  more 
was  originally  intended  by  this  power  than  that  the 
tnutees  to  preserve  contingent  remainders  should 
Innsfer  the  estate  limited  to  them  for  that  purpose 
(ivlddi  is  a  vestedCj^)  remainder),  or  any  other  estate 
adnaUy  vested  in  them,  to  the  new  trustees,  who 
veuld  be  enabled  to  exercise  the  different  powers  of 
ale  and  exchange,  £^c.  created  by  the  settlement,  un- 
kx  the  express  direction  contained  in  the  deed,  that 
ftit  every  new  trustee  should  have  the  same  powers 

(y)  See  Dormer  v.  Fortescue,  Willcs,  32r. 
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as  the  old  trustee  had.  But  it  has  become  usual  1 
consider  it  essential  that  the  new  trustees  sliould  ha^ 
a  seisin  to  serve  the  uses,  in  the  same  manner  as  th 
old  trustees  had,  although  it  does  not  always  happe 
that  the  trustees  of  the  powers  are  the  persons  seise 
to  the  uses,  nor  is  it  at  all  necessary  that  they  shoul 
be.  To  raise  this  new  seisin  two  deeds  are  necessary 
by  the  first,  the  uses  of  the  settlement  must  be  re 
yoked,  and  the  estate  appointed  to  a  stranger  in  fee 
and  the  old  trustees  must  join  in  conveying  the  estat 
to  him,  and  then  the  stranger  must  re-convey  (whicl 
he  may  do  by  indorsement)  to  the  uses  of  the  settle 
ment,  in  the  same  manner  as  if  the  new  trustee's  nam 
had  been  inserted  therein.  The  power  of  revocatio 
and  new  appointment  is  considered  to  be  clearly  in 
plied  by  the  declaration  in  the  power,  and  supposin 
no  such  power  to  exist,  yet  the  estates  to  preserv 
contingent  remainders  arc  effectually  vested  in  the  ol 
and  new  trustees  by  the  actual  conveyance.  Thi 
mode  assumes  that  there  is  a  seisin  in  the  releasees  t 
serve  the  uses,  and  that  tliat  seisin  is  transferable,  fo 
otherwise  it  would  not  be  necessary  to  defeat  the  ol 
uses,  and  raise  a  new  seisin  in  the  old  and  new  trustee 
to  serve  them.  If  it  ever  should  become  necessar 
to  decide  the  point,  there  is  little  doubt  but  that  it  wil 
be  determined,  i.  That  the  power  only  meant  tha 
the  estates  actually  vested  in  the  trustees  shall  be  trans 
ferred  to  the  old  and  new  trustees,  which  may  be  doiM 
by  one  deed  operating  under  the  statute  of  uses:  a 
That  they  may  then  exercise  the  powers  created  bj 
tlie  setderoent :  and,  consequently,  8.  That  there  ii 
no  seisin  in  the  trustees  to  transfer,  and  therefore  thi 
revocation  and  appointment  is  nugatory  and  of  d( 
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eflfecL  Of  course  these  observations  do  not  apply  to 
a  cue  where  the  fee -simple  is  vested  in  the  trustees. 
In  that  case,  clearly,  one  conveyance  only  is  neces- 
sary. The  old  trustees  may  convey  by  lease  and  re- 
lease to  the  new  trustee,  to  the  use  of  himself  and  the 
old  trustees  in  fee,  upon  the  trusts. 

Admitting  that  the  usual  power  of  appointment  re- 
quires the  seisin  (if  there  be  any)  in  the  old  trustees, 
to  be  vested  in  the  new  trustees,  it  will  not  be  denied 
by  the  roost  strenuous  supporters  of  this  doctrine,  that 
this  ceremony  is  not  necessary  where  the  power  ex- 
pressly negatives  tliat  construction :  the  powers  in  the 
settlement,  it  is  quite  clear,  may  be  executed  by  a  per- 
son  not  having  any  seisin  vested  in  him  to  serve  the 
uses;  therefore,  to  prevent  the  necessity  of  this  ar- 
tificial, circuitous  mode  of  appointing  new  trustees,  it 
might  be  advisable  to  expressly  declare  in  the  deed 
creating  the  power,  that  upon  the  appointment  of  any 
new  trustee  the  estate  of  the  trustees  to  preserve  con- 
tingent remainders  shall  be  conveyed  to  the  continu- 
ing and  new  trustees ;  and  that  every  new  trustee 
may  act  in  the  execution  of  the  powers,  without  be- 
ing invested  with  the  seisin  (if  any)  in  the  old  trus- 
tecs  to  serve  the  contingent  or  future  uses.  Tlie 
VBual  power  of  revocation  and  new  appointment  in- 
troduced into  this  power  of  appointing  new  trustees 
is,  however,  to  be  preferred,  as  its  operation  is  now 
generally  known :  a  circumstance  which  is  in  prac- 
tice of  infinitely  greater  importance  than  the  expense 
•f  an  additional  deed. 

The  distinctions  taken  in  a  preceding  chapter,  be- 
tlieen  powers  deriving  their  effect  from  the  statute 
of  uses  and  common-law  authorities,  will  have  led 
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the  reader  to  observe,  that  the  observations  in  thi 
opening  of  this  chapter,  as  to  the  neciessity  of  appoint 
ing  to  the  uses  at  once,  do  not  apply  to  common-la^ 
powers. 

Where  the  power  is  given  by  will,  without  a  seim 
to  serve  the  estates  to  be  created,  it  is  a  mere  com- 
mon-law authority  ;  and  it  should  therefore  seem  that 
an  appointment  by  virtue  of  such  a  power  to  ^fl,  to 
uses,  would  not  of  itself  vest  the  legal  estate  in  «d,bQt 
would  give  the  legal  estate  to  the  real  objects  of  tbe 
appointment ;  for  the  question  is  free  from  the  tedi- 
nical  objection  of  a  use  upon  a  use,  and  the  single 
point  to  be  ascertained  is  the  intention.  The  ap- 
pointmcnt  merely  operates  as  the  designation  of  i 
person  to  take  under  the  will,  a  devise  to  him,  b] 
which,  either  directly,  or  through  the  medium  of  i 
devisee  to  uses,  would  have  given  him  the  legal  es 
tate  according  to  the  intention  of  the  testator.  Ba 
where  the  power  is  given  through  the  medium  of ; 
devisee  to  uses,  if  it  should  be  thought  that  it  ope 
rates  under  the  statute(z),  the  appointment  must  re 
ceive  the  same  construction  as  an  appointment  undei 
a  like  power  created  by  deed.  Powers  under  wilL 
and  deeds  are  both  distinguishable  from  a  power  tc 
convey  an  estate  under  a  letter  of  attorney.  The  e» 
tates  raised  by  the  execution  of  a  power  (whether  il 
be  created  by  deed  or  will)  take  effect  as  if  limited  ii 
the  instrument  creating  the  power.  A  devise  of  an 
authority  is  within  the  statute  of  wills(a),  and  wbei 
the  authority  is  exercised  the  estates  created  byil 
come  in  lieu  of  the  authoiity.  In  the  case  of  a  dee^ 
creating  a  power,  the  seisin  or  interest  to  serve  the 

(z)  Vide  n^pro,  p.  129.  (a)  Townsend  v.  Walle  j,  Mo.  341 
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tes  is  actually  raised  by  the  deed  itself,  and  the 
tes  limited  under  the  power  accordingly  derive 
*  essence  from  that  seisin  ;  but  in  the  case  of  a 
men  letter  of  attorney,  no  seisin  is  created,  nor 
I  the  estate  pass  by  or  by  virtue  of  the  power, 
ch  merely  authorizes  the  attorney  to  convey  the 
te  in  the  name  of  the  principal.  The  conveyance 
1  ftct,  the  deed  of  the  principal,  and  it  is  considered 
zecuted  by  him.  It  is  therefore  necessary  that 
deed  should  be  an  operative,  independent,  and 
itantive  conveyance.  If  it  be  a  feoffment,  it  must 
accompamed  with  livery  of  seisin ;  if  it  be  a  bar- 
I  and  sale,  it  must  be  enrolled ;  and  if  it  be  a  re- 
e,  if  must  be  grounded  on  a  bargain  and  sale,  for 
ear  under  the  statute,  or  a  lease  at  common  law 
I  actual  entry.  And  the  land  may  consequently 
X)nveyed  to  one  to  uses,  and  the  statute  will  exe- 
j  the  uses.  The  estates  created  will  depend  sim- 
on  the  instrument  in  which  they  are  contained, 
lough  the  deed  itself  depends  for  its  validity  as  a 
veyance  upon  the  letter  of  attorney,  by  virtue  of 
eh  it  was  executed ;  for  the  power  must  be  pro- 
ed  before  the  deed  can  be  read  in  a  court  of  jus- 
[by  And  we  may  here  dismiss  the  consideration 
letters  of  attorney  with  this  one  olwervation,  tliat 
deed  must  be  executed  in  the  name  of  the  prin- 
d;  but  where  tliat  is  done,  it  is  immaterial  whether 
J  ittoroey  place  his  own  name  first  or  last.  There- 
e,  an  execution  thus,  "  for  A.  B.  (the  principal), 
A  (the  attorney),  L.      is  valid(c)(i). 

(b)  Johnsou  v.  Mason,  1  Esp.  Rep.  89. 

(c)  Wilks  V.  Backs,  2  East,  142. 

I)  Fntkr  f .  fihcarer,  7  Mass.  Rep.  U.   Jonee'^  ileviseex  v.  Carter-^  i  ll^n  ^  Mvi.r. 
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It  is  usual  to  declare  in  powers  of  revocation  and 
new  appointment,  that  the  donee  may  revoke,  and 
by  the  same,  or  any  other  deed,  appoint  new  uses; 
but  it  is  clear,  that  without  this  provision,  a  power  of 
revocation  and  new  appointment  may  be  executed  iqr 
the  same  instrument,  unless  the  deed  creating  tte 
power  expressly  require  distinct  deeds.  Hie  former 
uses  cease  ipso  facto  by  the  revocation,  without  entiy  or 
elaim(J).  The  instrument  is,  in  construction  of  kw, 
first  a  revocation  of  the  old  uses,  and  then  alimitatioii 
of  the  new  U8e8(^).  Nor  is  this  the  only  case  in 
which  the  law  adjudges  priority  in  distinct  parts  of  one 
and  the  same  deed.  It  is  upon  this  principle  that  i 
lease  and  release  in  the  same  deed,  although  certaiDly 
a  very  informal  conveyance,  has  been  several  times 
ruled  to  be  a  good  conveyance,  for  priority  shall  be 
supposed.  We  have  seen  that  every  power  is,  in  ef. 
feet,  a  power  of  revocation  and  new  i^pointment; 
and  it  is,  therefore,  in  many  cases  of  absolute  neces- 
sity that  the  powers  should  be  allowed  to  be  executed 
by  the  same  deed. 

Where  it  is  intended  not  to  make  an  irrevocable 
appointment,  an  express  power  of  revocation  shonUI 
be  reserved  in  the  deed  executing  the  power;  if  it 
be  omitted  the  appointment  cannot  be  reyoked(f). 

(<0  See  post,  sect.  S. 

(0  I>igge's  cafte.  1  Rep.  164—6  re^ol.  S.  C.  Mo.  60S ;  Ce.  LHi 
237  a. 
ff)  Vide  infra,  7. 
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or  THE  INSTRUMENTS  BY  WHICH  A  POWER  MAY  BE  EXECUTED. 

Where  a  power  is  given  generally,  without  defin- 
ing the  mode  in  whicli  it  must  be  executed,  it  may 
be  exerdsed  either  by  deed  or  will ;  and  as  the  ope- 
ratioQ  of  the  instrument  will  simply  be  to  declare  the 
use,  to  serve  which  we  must  assume  that  a  sufficient 
estate  is  already  legally  created,  an  estate  of  freehold 
may  be  limited  without  livery  of  seisin,  a  bargain  and 
sale  for  a  year,  or  an  actual  entry  by  the  appointee ; 
nor  is  it  necessary  tliat  the  power  should  be  executed 
by  deed,  a  simple  note  in  writing,  even  unattested, 
would  be  a  good  execution  of  the  power(a).  So  whe* 
therit  be  a  common-law  authority  given  by  will,  or  a 
power  operating  under  the  statute  of  uses,  it  may  be 
eiecuted  by  feoffment(&),  covenant  to  stand  seised(c), 
kase  and  release((2),  or  lease  and  release  and  fine^e), 
But  although  all  these  modes  are  effectual,  yet  they 
ire  iDiproper  appointments.  They  do  not  operate  as 
1  feoffment,  covenant  to  stand  seised,  lease  and  re- 

(•)  Saunders  V.  Owen,  2  Salk.  Thomas,  3  Burr.  1141;  and  see 

ad  see  3  East,  440.  Wjkham,  v.  Wykham  11  East, 

(4)Ikiiiel  V.  Upley,  Latch,  9,  458. 

^  134;  1  Jo.  137.  (d)  Dyer  v.  Awsitcr,  1  P.  Wms. 

(0  Stapleton's  case  cited  by  165  cited,  10  Mod.  34,  nom.  Gier 

lde,Clnef  Justice,  1  Ventr.  228 ;  v.  Osseter ;  Dighton  v.  Tomlinson, 

Otte  Hasting's  case,  Raym.  239 ;  1  Com.  194,  1  P.  Wms.  149. 

511  cited,  S.  C.  Right  v.  (e)  Plde  aiqtra,  p.  68. 
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lease,  or  fine ;  but  as  an  appointment  of  the  estate^ 
or  direction  or  declaration  of  use  under  the  pow^. 
Therefore,  if  a  power  under  the  statute  is,  for  instance, 
executed  by  lease  and  release,  upon  which  uses  are 
declared,  the  releasee  will  be  invested  with  the  Icgd 
estate  by  force  of  the  statute,  and  the  real  objects  of 
the  deed  will  take  mere  trust-estates. 

Although  where  a  power  is  not  restrained  to  be 
executed  by  deed,  (^c.  it  may  be  executed  by  a  am- 
ple note  in  writing,  yet,  if  the  power  relate  to  red 
estate,  and  the  donee  exercise  it  by  tvUIj  the  wiD,  it 
is  said  by  most  writers,  must  be  executed  as  a  proper 
will,  and  must  consequently  be  attended  with  the  so- 
lemnities required  by  the  statute  of  frauds. 

The  cases  cited  for  this  position  are  Longford  n 
Eyre(X)j  and  WagstafT  v.  Wagstaff(^)  ;  but,  In  the  lasl 
of  these  cases  the  trust  was  for  his  heirs  and  as- 
signs, or  to  such  person  or  persons  as  he  or  they  should 
direct ;  and  Lord  Macclesfield  held  this  to  be  no  more 
than  a  common  trust  of  lands  in  fee-simple,  for  the 
last  words  were  no  more  than  what  was  implied  be- 
fore, and  expressio  eorum  quct  tacUe  insunt  nihU  ope- 
ratur.  And  in  the  first  of  the  above  cases  the  power 
was  expressly  required  to  be  exercised  by  "  wtfl,"  or 
"  writing  in  the  nature  of  a  wUl^''  which  words  are 
construed  to  mean  such  a  will  as  is  proper  for  the 
position  of  lands  within  the  statute  of  frauds ;  and  I 
have  not  met  with  even  a  dictum  in  the  books  fhit 
where  a  power  is  given  generally,  and  without  rrf^ 
rence  to  any  instrument,  a  will  made  in  execution  (rf 
it  must  be  treated  as  a  proper  will  of  reai  estate,  ft 


1  p.  Wms.  740. 


(g)  2  P.  Wms.  25?. 
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8een8,indeed,  once  to  have  been  holden,  that  if  a  power, 
althoagh  not  required  to  be  so,  was  executed  by  bar- 
ffm  and  sale,  the  deed  must  be  enrolled  as  a  proper 
bargain  and  sale ;  but  Lord  Chief  Justice  Hale  was  de- 
ddedly  against  this  construction(A).  His  is  certainly 
fhe  better  opinion.  And,  in  regard  to  a  will,  it  would 
be  rather  a  refined  distinction,  that  the  power  may  be 
executed  by  a  simple  note  in  writing  unattested  ;  but 
ftatif  itbe  thrown  into  the  shape  of  a  will,  it  must  be 
executed  in  the  same  manner  as  a  proper  will  of  land. 
It  must  be  admitted,  that  a  power  may  be  given  to  ap- 
pwirt;  real  estate  by  will  without  any  witness(i)  ;  and 
it  would,  therefore,  be  a  great  stretch  to  hold  that 
tbree  witnesses  are  necessary  in  the  case  under  dis- 
cossion. 

(&)  Ingram  v.  Parker,  Raym.  239;  3  Keb.  511,  538;  1  Ventr.  290, 
291. 

01  Vide  ntpra^  cli.  2,  sect  I. 


Section  IIL 

Of  THE  COMPLIANCE  WITH  CONDITIONS  ANNEXED  TO  A  POWER. 

We  now  come  to  the  cases  in  which  particular  cir- 
Qiinstances  are  required  to  attend  the  execution  of 
tile  power :  these  are  generally,  first,  a  particular  in- 
[^iiiment ;  secondly^  a  particular  mode  of  execution ; 

fldnfly,  conditions  not  strictly  relating  to  the  in- 
urnment, as  the  consent  of  third  persons,  tender  of 
Ittney,  or  the  like. 
Hh 
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Where  forms  are  imposed  on  the  execution  of  g 
power,  it  is  either  to  protect  the  remainder-man  from 
a  charge  in  any  other  mode,  or  to  preserve  the  per- 
son to  whom  it  is  given  from  a  hasty  and  unadvised 
execution  of  the  power.  In  each  case  the  circuo^ 
stances  must  be  strictly  complied  with :  in  the  fint| 
it  would  be  in  direct  opposition  to  the  agreement,  t» 
consider  the  estate  charged  when  the  mode  pdnted 
out  is  not  adhered  to(a) ;  in  the  second,  to  dispeiMC 
with  the  solemnities  and  forms  required  to  attend  the 
execution  of  the  power,  is  to  deprive  a  man  of  the  bri- 
dle which  he  has  thought  proper  to  impose  on  In 
weakness  or  frailty  of  mind,  in  order  efibctually  to 
guard  himself  against  fraud  and  imposition(d).  Be- 
sides, the  circumstances  required  to  the  execution  of 
a  power  are  perfectiy  arbitrary,  and  (except  only  as 
they  are  in  fact  required)  unessential  in  point  of  ef- 
feet  to  the  validity  of  any  instrument  by  which  the 
power  may  be  exercised.  This  is  laid  down  ,  and  ad- 
mirably enforced  by  Lord  Ellenborough,  Chief  Jus* 
tice,  in  the  great  case  of  Hawkins  and  Kemp(c).  'Itiere 
the  terms  of  the  power  required  that  the  revocatioa 
should  be  by  deed  or  instrument  in  writing,  executed 
in  the  presence  of,  and  attested  by,  three  credilde 
witnesses,  and  enrolled  in  one  of  his  Majesty's  GourtB 
of  Record  at  Westminster,  and  with  the  consent  and 
approbation  of  Hawkins's  wife,  his  father,  father-in*law, 
and  also  of  several  trustees,  being  in  all  nine  persons. 
The  Lord  Chief  Justice  said,  that  every  one  of  these 
required  circumstances  was  in  itself  perfectiy  artntrary, 

(a)  See  7  Yes.  Jun.  506. 

(b)  S  Cha.  Ca.  66,  107;  and  see  Piggot  v.  Peniice,  Cobl  250. 

(c)  S  East,  410. 
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f  ^(except  only  as  it  was,  in  fact,  required)  unessen* 
tu/io  point  of  effect  to  the  legal  validity  of  any  in* 
sfniment  by  which  the  old  uses  should  be  revoked, 
or  new  uses  declared.   It  was  in  itself  immaterial 
whether  the  instrument  or  writing,  purporting  so  to 
revoke  and  declare  the  uses,  should  be  by  deed; 
whether  such  deed  should  be  executed  in  the  pre- 
sence of  what  and  how  many  witnesses ;  whether  it 
diould  be  afterwards  attested  by  the  witnesses,  and 
ultimately  enrolled  in  any  Court  of  Record ;  and  whe- 
ther U  should  be  sanctioned  by  the  consent  and  ap- 
probation of  the  several  trustees  named  for  that  pur- 
pose.   It  mi^t  (if  it  had  so  pleased  the  parties  cre- 
ating the  power)  have  been  done  by  any  writing  of 
the  persons  so  authorized,  unsealed,  unattested,  un* 
enrolled,  and  unsanctioned,  by  any  consent  or  appro* 
bation  whatsoever.   If  these  circumstances  were  un« 
essential  and  unimportant,  except  as  they  were  re- 
quired by  the  creators  of  the  power,  they  could  only 
be  satisfied  by  a  strictly  literal  and  precise  perform- 
ance.  They  were  incapable  of  admitting  any  substi- 
tution, because  these  requisitions  had  no  spirit  in  them 
iriiich  could  be  otherwise  satisfied  $  incapable  of  re- 
edving  any  equivalent,  because  they  were  in  them- 
selves of  DO  value. 

therefore,  a  writing  is  required,  a  disposition  by 
parol  vnll  be  invalid,  although  the  property  might  by 
hw  be  80  disposed  of{d).  If  the  power  is  required 
to  be  executed  by  deed  to  be  enrolled,  the  deed  must 
•eoordingly  be  enrolled;  if  a  particular  court  be 
i  named,  that  court  must  be  resorted  to(^.)   If  the 

I  (d)  nmztxm  v.  Attorney-     (a)  Digges's  case,  1  Rep.  ITS. 
|8Mnd»l  Ycni.S40. 
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consent  of  particular  persons  be  required,  their  c 
sent  must  be  obia\ned(f).    If  two  witnesses  are 
quired,  one  will  not  do  ;  if  the  witnesses  are  to  be 
the  rank  of  noblemen,  commoners  will  not  satisfy 
wordd(^).    If  sufficient  subsidy-men  be  required 
witnesses,  sufficient  and  credible  persons  who  are 
subsidy. men  will  not  be  good  witnesses(/e).    If  a  8 
be  required,  an  instrument  under  hand  only  will 
an  invalid  exercise  of  the  power(i).    If  the  inst 
raent  is  to  be  signed,  it  cannot  be  executed  otti 
Avise(A:)(I) ;  and  if  signature  and  sealing  be  requii 
an  instrument  unsigned  will  not  be  valid  althoi 
sealed(/).    If  notice  is  required  to  be  given,  the  e 
cution  of  the  power  will  be  void  if  notice  be  not  gi' 

(f)  Hawkins  v.  Kemp,  3  East,  (t)  Dormer  v,  Thorland,  S 
410;  and  see  Mansell  v.  Mansell,    Wms.  506. 

Wilm.  36.  {k)  Birde  v.  Stride,  Bridg. 

(g)  Bath  and  Montague's  case,  cited. 

n  Cha.  Ca.  55.  2  Freem.  193,  af-  (/)  Thajer  v.  Thayer,  P 

firmed  in  Dom.  Proc.  112;  Blockville  v.  Ascot,  2 

(h)  Ribbet  r.  Lee,  Hob.  312;  Ca.  Abr.  659,  side-note, 
see  S  Cha.  Ca.  90, 

(I)  The  statute  of  frauds  (29  Car.  2,  c.  3,  s.-  5,)  requires  will 
lands  to  be  in  writing,  and  signed  by  the  devisor.  Upon  the  autl 
ties  it  is  a  question  whether  sealing  is  not  signing  (Lemayne  v.  S 
ley,  3  Lev.  1 ;  l«ee  v.  Libb,  1  Show.  69;  Warneford,  t?.  Wame 
2  Str.  764;  Smith  t?.  Evans,  1  Wils.  313;  Grayson  r.  Atkinso 
Yes.  454 ;  Ellis  v.  Smith,  1  Dick.  225,  1  Yes.  Jun.  11 ;  see  2  Bla.  < 
306;  Dougl.  244,  2d  edit;  note.  Dime  v.  Munday,  Sid.  362,  was 
fore  the  statute).  But,  without  question,  if  the  point  should  ever 
for  a  decision,  it  wouldi^  in  conformity  to  the  express  words  of  the 
tute,  and  the  general  opinion  of  the  Profession,  be  holden  that  sei 
is  not  signing;  see  Morison  v.  Tumour,  18  Yes.  jun.  175. 
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accordingly (m).  And  so  in  every  case  that  the  inge- 
nuity of  man  can  devise,  the  terms  of  the  power  must 
Be  complied  with. 

But  where  the  appointment  is  to  a  charity,  any  writ- 
ing, however  informal,  as  an  execution  of  the  power, 
is  good  as  an  appointment  within  the  statute  of  chari- 
table uses(n) ;  for  this  statute  supplies  all  defects  of 
assurance  which  the  donor  was  capable  of  making(o). 
The  intent  of  the  statute,  it  has  been  said,  was  to  make 
the  disposition  of  the  party  as  free  and  easy  as  his 
nund^and  not  to  oblige  him  to  the  observance  of  any 
foriftB  or  ceremony (/?).    By  an  act  of  George  the  Se- 
conA(q)j  gifts  to  charitable  uses  are  required  to  be 
made  by  deed,  indented,  sealed,  and  delivered,  in  the 
presence  of  two  or  more  credible  witnesses,  twelve 
months  at  least  before  the  death  of  the  donor,  and  the 
deed  must  be  enrolled  in  the  Court  of  Chancery  within 
six  calendar  months  after  it  is  executed.    Now  this 
act  can  no  more  be  considered  as  a  repeal  of  the  sta- 
tute of  charitable  uses  than  the  statute  of  frauds  can 
of  the  statute  of  wills.   And  it  therefore  still  seems, 
&at  if  in  an  appointment  the  solemnities  imposed  by 
the  act  of  George  the  Second  are  attended  to,  the  gift 
^  operate  as  an  appointment  under  the  statute  of 
charitable  uses,  although  tlie  instrument  is  n^t  exe- 
cated  in  the  manner  required  by  the  instrument  cre- 
atiDg  (he  power.   But  as  the  act  of  George  applies 

(M)Wird9.Lenthal,  1  Sid.  314.      (p)  Attorney-General  v.  Rye,  6 
[    (i}4S Eliz.  c  4  ;  Piggot  v.  Pen-    Vern.  453. 
ii,  Cm.  250  ;  Prec.  Cha.  471.        (q)  9  Geo.  11.  c.  36. 

ft)  Attorney-General  v.  Burdet, 
*  nnt  755. 
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as  well  to  appointments  under  powers  as  to  orig^nd 
conveyances,  if  the  donee  wish  to  appoint  to  charitl 
ble  uses,  although  under  the  ^pcrvoer  he  might  appdnl 
by  a  simple  note  in  writing  unattested,  yet  he  mul 
conform  to  the  directions  of  the  act. 

But  to  return,  the  rule  that  every  circumstance  re 
quired  to  the  execution  of  a  power  must  be  strfcd] 
attended  to,  is  so  dear  and  plidn  a  rule,  that  we 
here  dismiss  this  part  of  our  subject,  were  there  M 
many  cases  in  wliich  particttlar  expressianSj  impoiim 
restraints  on  powers,  or  modes  of  executing  then 
have  received  a  judicial  exposition.  I  proceed,  there 
fore,  to  consider  these  cases  in  the  order  before  pro 
posed ;  and  although  the  courts  cannot  dispeme  witl 
the  form  prescribed,  yet  we  shall  find  that  tbey  ii 
general  incline  to  put  a  liberal  construction  on  the 
words  of  the  power. 


And  first  as  to  the  instrument. — ^If  a  deed  is  express* 
V  required,  the  power  cannot  be  executed  by  wiH 

This  was  decided  by  Sir  Joseph  Jekyll  in  the  case 
of  Woodward  v.  Hasley(r)(l),  in  which  a  power  of 

(r)Roll8,  Feb.l7£7,  MS. 

(I)  According  to  the  Registrar's  book  the  power  was,  by  any  deal 
or  deeds  in  writing,  under  his  hand  and  seal,  and  sealed  and  deUnrel 
bjr  him  in  the  presence  of  three  or  more  credible  witnesses,  to  reTite 
make  void,  alter,  or  change,  any  of  the  uses,  &c  therein  limited ;  vA 
bj  the  same  deed  or  deeds,  or  any  other  deed  or  deeds,  in  writing 
under  his  hand  and  seal,  and  by  him  sealed  and  delivered  in  the  pre* 
sence  of  three  or  more  credible  witnesses,  to  limit  new  uses.''  It  il 
faidinMose.46,thatae  Master  of  the  RoUs  held  thewiUto  beft 
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reTOG&doQ  by  deed  sealed  and  delivered  was  holden 
oot  to  be  well  executed  by  a  will,  although  sealed  and 
delivered,  and  the  decree  was  affirmed  by  Lord  Chan- 
cellor King,  who  said,  that  factum  was  a  technical 
word,  and  as  well  known  in  the  law  as  a  fine  or  re- 
covery, and  that  a  will  could  not  be  a  deed.  The 
nine  point  was  decided  in  the  case  of  the  Earl  of 
Oluiiqgton  v.  Pulteney(^),  in  which  the  former  case 
was  not  dted.  Lord  Mansfield  took  up  the  question 
in  the  same  way.  He  said  the  power  was  emphati- 
cally reserved  to  be  executed  by  deed."  Now,  the 
word  deed^  in  the  understanding  of  law,  has  a  techni- 
cal signification  to  which  a  will  is  in  no  respect  appU- 
caUe.  This  opinion  was  given  upon  a  case  sent  out 
of  the  Court  of  Chancery,  and  Lord  Chancellor  Ba- 
thonst  decreed,  according  to  the  certificate  of  the 
Court  of  King's  Bench,  that  the  power  was  not  well 
executed. 

And  the  converse  of  the  foregoing  proposition  holds 
eqQany  true :  a  power  to  be  executed  by  tvUI  cannot 
be  executed  by  any  act  to  take  effect  in  the  life4ime 
^the  donee  of  the  power.   This  was  laid  down  by 

iciicatum,  but  the  Registrar's  book,  in  this  respect,  agrees  with  the 
^  note ;  Reg.  Lib.  B.  1707,  fo.  212.  Upon  the  appeal  to  the  Chan- 
<dbr,  he  directed  the  point  to  be  tried  at  law  in  an  action  of  eject- 
^cit,  R^.  lib.  B.  1727,  fo.  353.  In  the  next  year,  upon  the  plain- 
tf'k  petition,  this  order  was  directed  to  be  entered,  Reg.  Lib.  B.  1728, 
&  454.  I  searched  to  the  end  of  the  year  1731,  without  meeting  with 
iBJ  farther  trace  of  the  cause. 

(t)  Cowp.  260,  confirmed  by   and  see  Bushell  v.  Bushell,  1  Rep. 
Hi  Lady  Cavan,  5  Term  Rep.   Temp.  Redesdale,  96 ;  4  Taunt- 
>»l  •  Bro.  P.  C.  by  Torabl.  175 ;  297. 
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/icke  in  the  case  of  Whaley  u  Drum- 
fle  said,  that  where  a  power  is  given  to 
estate  by  will,  the  person  having  the  power 
ecute  it  by  any  act  in  his  life- time.   Bat  the 
ua^..       i^umstance  of  the  estate  being  limited  to  A 
for  life,  and  "  after  his  death,"  or  "  then,"  to  be  at  Ins 
disposal,  will  not,  by  implication,  restrain  the  execu- 
tion of  the  power  to  a  will(u) ;  although  it  has  been 
recently  decided  that  a  devise  to  the  testator's  wife 
for  her  life,  and  also  at  her  disposal  qfterwardi  to 
leave  it  to  whom  she  pleased,  gave  her  a  power  of 
disposition  by  vnll  only,  by  reason  of  the  word  leave^ 
which  was  not  properly  applicable  to  a  disposition  by 
deed(a:). 

In  a  recent  case,  Thomas  Grace  by  his  mU  gave 
to  his  wife  Mary  Grace  4,0002.  or  whatever  surplus 
might  arise  after  the  moiety  left  to  his  two  minor  chil- 
dren, subject  to  a  priviso  therein  contained,  (that  is  to 
say)  that  she  should  enjoy  the  interest  thereof  forber 
natural  life,  and  dispose  of  the  same  to  such  of  her 
children  which  he  should  leave  as  she  should  devue 
and  think  proper.  It  was  insisted  that  the  power  was 
confined  to  a  will.  In  favour  of  the  contrary  con- 
struction, Tomlinson  v.  Dighton,  i  P.  Wms.  149; 
Anon.  3  Leo.  71,  c.  108  ;  Goodtitle  v.  Otway,  2  Wih. 
6 ;  Lord  Ormond's  case,  Hob.  348,  were  relied  upoo, 
and  the  case  was  distinguished  from  Doe  and  Thorley, 


(0  Ch.  Easter  Term.  1745,  MS. 
Reg.  Lib.  B.  1744,  fo.  150;  see 
Reid  V.  Shergold,  10  Ves.  jun.  370; 
Anderson  v.  Dawson,  15  Yes.  jun. 
53£.  See  and  consider  Heatley 
V.  Thomas,  ib.  596. 


(w)  Anon.  3  Leo.  71 ;  TomUtt- 
son  V.  Dighton,  1  Com.  194.  1  P. 
Wms.  149 ;  er  parte  Williams,  1 
Jac.  &  Walk.  89. 

(x)  Doe  V.  Thorley,  10  East, 
438. 
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East,  438  ;  and  the  case  was  decided  accordingly. 
William  Grant  was  clearly  of  opinion  that  the 
er  was  not  confined  to  a  will.  If  the  bequest  had 
1  to  her  for  life,  and  then  to  devise  as  she  might 
k  proper,  there  the  word  devise  would  have  ad- 
ted  bat  of  one  sense  ;  but  here  it  is  as  she  shall 
ose,  which  admits  of  two  constructions,  and  this 
m  as  she  should  think  right.  Suppose  you  trans- 
devise,  as  she  shall  bequeath  by  will ;  how  then 
Id  it  read  ?  To  dispose  thereof  as  she  shall  be- 
ith  by  will  and  think  proper,  therefore  she  has  a 
end  power(^). 

L  power  to  appoint  by  will,  w  otherwise^  will  of 
ise  authorize  an  appointment  by  deed(2;).  So 
re  the  bequest  was  of  personal  property  to  the 
rate  use  of  the  wife,  for  life,  and  after  her  death 
ich  persons  as  she  by  any  will,  or  appointment^  to 
vf  her  signed  and  sealed  in  the  presence  of  one 
Qore  witness  or  witnesses,  should  appoint,  and  in 
lult  of  such  will  or  appointment  over  it  was  held 
she  might  appoint  by  deed(a). 
lit  under  a  power  to  appoint  by  deed  or  will  so  as 
Fcry  such  deed  a  power  to  revoke  by  deed  was 
ained,  the  Vice-chancellor  was  of  opinion,  al- 
gh  it  was  not  necessary  to  decide  the  point,  that 
ippointment  by  deed,  with  a  power  of  revocation 
feed  or  will^  was  not  authorized  by  the  power, 
s  seems  to  deserve  re-consideration,  because  the 
be  might  reserve  a  power  to  revoke  by  deed  or 

Once  ©.WiUon,  Rolls.  MS.  (a)  Wells  v.  Faron,  V.  C.  97 

Mil.  Nov.  1818,  MS.  the  cause  stood 

Inin  ».  Fairer,  19  Ves.  86 ;  over  on  another  point. 
leeTin  vl  Barnett,  ib.  1 10. 
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will,  although  not  authorized  to  do  so  by  the  instra- 
ment  creating  the  power.  The  original  power  was 
to  appoint  by  deeil  or  will.  The  donor  appears  only 
to  have  been  anxious  that  an  irrevocable  appointment 
should  not  be  made.  The  power  of  revocation  re- 
served was  only  tantamount  to  the  original  power. 
The  donee  might,  \vithout  doubt,  have  in  several  ways 
effectuated  the  same  object.  She  might  have  appoint- 
ed by  deed  to  such  uses  as  she  should  appoint  by  wiD, 
with  a  power  in  the  deed  to  revoke  by  deed.  She 
might  have  appointed  by  deed  to  herself  absolotely 
with  a  power  to  revoke  by  deed,  and  of  course  she 
could  devise  her  interest,  and  the  will  would  be  ope- 
rative if  the  appointment  to  herself  remained  unre- 
voked by  deed.  The  power  which  she  reserved  was 
the  same  thing  in  effect(6). 

In  favour  of  the  intention,  a  settlement  to  the  use 
of  a  man's  will  might,  perhaps,  be  construed  to  mean 
not  simply  a  disposition  by  testament,  but  any  dispo- 
sition by  deed  or  otherwise.  This  question  arose  in 
the  reign  of  James  the  First,  upon  a  dispute  between 
the  Earls  of  Ormond  and  Desmond,  who  bound  them- 
selves in  a  penalty  of  100,000/.  each  to  abide  by  the 
King's  award.  The  case  was  simply  this :  The  then 
late  Earl  of  Ormond  suffered  a  recovery  of  certan 
estates  to  the  use  of  his  last  will.  By  writing  under 
his  hand  and  seal  he  declared  that  the  recoverois 
should  stand  seis(>.d  to  certain  uses.  The  question 
was,  whether  he  could  revoke  the  uses.  The  case 
was  referred  to  the  two  Chiefs,  Montague  and  Ho- 
bart,  and  Justice  Dod ridge.  They  all  agreed,  that 
the  fee  resulted  to  the  Earl  in  the  mean  time.  And 

(b)  Phillips  V.  Phipps,  V.  C.  M,  T.  1818,  MS. 
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MonUigue  appears  to  have  thought  that  the  settle- 
(tmt  took  effect  out  of  his  interest,  and  not  as  an 
txecution  of  his  power  ;  and  he  accordingly  held  that 
:  was  not  revocable.  Hobart  and  Dodridge,  on  the 
ODtrary,  held  that  the  instrument  operated  as  an 
xecution  of  the  power,  and  ^  that  the  uses  were  bX- 
ays  revocable,  because  they  were  grounded  upon 
e  recovery,  which  was  to  the  use  of  his  will,  which 
as  always  subject  to  change.  Secondly,  they  lield, 
at  the  recoverors  were  seised  to  the  use  of  his  last 
ill,  which  was  not  to  be  understood  a  testament  oiily^ 
utiohe  extended  unto  any  other  voluntary  disposition 
r  gratuity  whatsoever.  However,  upon  this  differ- 
nce  of  opiiuon,  the  King  took  the  opinion  of  some 
f  the  other  Judges,  who  agreed  with  Montague,  and 
0  the  point  in  question  was  not  decided(c). 

The  point  in  the  foregoing  case  is  not  likely  to 
iiiae  at  this  day,  because  uses  are  generally  declared 
in  a  more  formal  manner.  And  it  is  clearly  distin- 
guishable from  a  power  to  appoint  by  will,  for  in  this 
case  the  word  "  will"  evidently  points  to  the  instru- 
ment ;  but  in  Lord  Ormond's  case  the  declaration  to 
the  use  of  the  Earl's  will  was  considered  to  mean  ra- 
fter the  mind  of  the  donee  than  the  instrument  by 
irtiich  his  intention  was  to  he  expressed.  But  even 
if  it  should  be  so  considered,  yet  as  the  law  now 
Muds,  unless  the  execution  was  testamentary,  it 
riKRdd  seem  that  it  could  not  be  revoked  without  an 
Bzpress  power  reserved. 

However,  it  is  clear,  that  even  where  a  power  is  re- 
ined to  be  executed  by  "  the  will,"  or  "  last  will 

(e)Etfl  of  Ormond'a  case,  Hob.  348 ;  see  3  Cha.  Ca.  64,  100 ;  and  / 
htjbttA  V.  Spencer,  1  Keb.  Q9A. 
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and  testament,"  of  the  donee  of  the  power,  an  instni 
ment,  although  sealed  and  delivered  as  a  deed,  wil 
if  testamentary  in  its  nature,  be  a  good  executioD  c 
the  power. 

Thus,  in  a  case  in  Dyer(rf),  where  the  uses  of  a  n 
covery  were  declared  to  be,  to  perform  the  will  of  th 
person  who  suffered  the  recovery,  he  executed  th 
power  by  a  deed  indented  and  sealed,  the  quetdo 
was  whether  he  could  change  the  uses.  Dyer  an 
other  Judges  held  that  he  might  well  alter  his  wil 
for  the  deed  was  quasi  a  will,  which  is  changeable 
In  this  case,  tlierefore,  the  point  was  taken  forgranto 
Lord  Chief  Justice  Treby,  in  adverting  to  the  cas 
said,  that  the  instrument  was  a  will;  for  though 
were  in  the  form  of  an  indenture  between  sever 
parties,  yet  when  he  says  he  wills  so  and  so,  after  h 
had  recited  a  power  to  declare  by  this  must  t 
taken  for  a  vnll,  or  it  is  no  execution  of  the  power(« 
And  it  is  now  well  settled  by  a  series  of  dedsion 
that  if  the  instrument  executing  the  power  is  in  il 
nature  testamentary  the  mere  circumstance  of  its  be 
ing  in  the  form  of  a  deed  upon  stamps,  and  sealed  ani 
delivered  in  the  usual  way  as  a  deed,  will  not  preveff 
it  from  operating  as  a  m\\(f)(]). 


(d)  Anonymous,  Dyer  314  a.  pi. 
97. 

(e)  See  3  Cha.  Ca.  86 ;  and  see 
ib.  64. 

(f)  Hixon  V.  Wytham,  1  Cha. 
Ca.  248 ;  Green  v.  Proiide,  1  Mod. 


117;  llabergham  v.  Vincent,  i 
Ves.  Jun.  204 ;  and  see  Devcrew 
V.  Moor,  1  Keb  697 ;  Trimmer  f 
Jackson,  4  Bunrs  Eccle.  Lav,p 
130,  cited. 


(I)  In  the  Attorney  General  r.  Bartlett,  3  Price,  368,  three  Judge; 
against  Wood,  B.  held  that  a  voluntary  deed,  assigning  leasehold  am 
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Moore,  in  his  celebrated  argument  in  Lord  Biick- 
Imrst's  ca8e(^),  cites  Lord  Awdiey's  case  in  a  manner 
wliich  has  induced  an  inference,  that  a  power  to  be 
executed  by  will  cannot  be  exercised  by  an  instru- 
ment in  the  shape  of  a  deed.    The  case  is  reported 
in  Dyer(*),  and  in  Leonard(i).    A  recovery  was  suf- 
fered by  Lord  Awdley  to  the  use  that  the  recoverors 
^     should  perform  his  will ;  he  afterwards,  by  deed,  di- 
Tected  them  to  stand  seised  to  ceilain  uses,  amongst 
others,  to  make  an  estate  to  him  and  his  wife  in  taiL 

iAnd  it  was  determined,  after  great  consideration,  that 
the  use  was  not  changed,  for  this  could  not  be  his  will 
^  to  take  effect  by  his  death,  because  it  appeared  the  es- 
i  \  tote  was  to  be  executed  in  his  life4iTne.  Lord  Awdiey's 
Tal  case,  therefore,  merely  proves  what  has  been  already 
he    stated,  that  the  act  must  be  testamentary,  or  the  exe- 

Ctttion  of  the  power  is  void(l). 
i(f      Where  a  person  is  tenant  for  life,  with  a  power  to 
iios    appoint  the  inheritance  by  will  only,  and  is  desirous 
Id  c    to  sell  the  fee-simple,  he  may  convey  to  the  purchaser 
for  a  looig  term  depending  on  his  life,  and  exercise 

ptnonal  estate,  under  which  the  grantor  was  entitled  for  life,  with  a 
power  of  revocation,  and  which  he  confirmed  by  his  will,  was  a  testa- 
^Qtarj  instrument  within  the  stamp-act.  The  opinion  of  the  Profes- 
^  is  undoubtedly  with  Mr.  Baron  Wood.  The  case  must  be  referred 
to  iu  particular  circumstances.  It  cannot  be  denied  that  a  man  may 
c«  1  t  valid  voluntary  settlement  by  deed  to  avoid  the  payment  of 

fv?ri     ^l«jacy-duty,  reserving  to  himself  a  life-estate  and  a  power  of  re- 
^1    ^ocitiim,  and  of  course  his  subsequent  ratification  of  the  settlement 
^jU*  will  cannot  give  tiie  settlement  a  testamentary  operation. 

I     (f) Ho.  515, 516.  (i)  2  Leo..  159;  4  Leo.  166, 

I     (A)  166  a.  324  b.  pi.  37.  210. 

m  See  MBedge    Lamar,  4  Deiaai.  Cha.  Hep.  617,  aDd  Jacks  et  wc,  v.  Uendirton,  1 
I  wiikCha.Rep.ffi3.] 
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the  power  in  the  purchaser's  favour  by  will,  and  co^ 
venant  not  to  revoke  it.  The  title  of  course  will  be 
incomplete  during  the  vendor's  life,  as  he  may  choose 
to  revoke  the  will,  and  drive  the  purchaser  to  his  re- 
medy under  the  covenant :  so  he  may  revoke  the  will 
by  a  clandestine  act,  and  leave  no  assets  to  answer  the 
breach  of  covenant.  But  if  a  purchaser  be  willing  to 
incur  the  risk,  no  objection  can  be  raised  to  the  execu- 
tion of  the  power  should  it  ultimately  take  effect  It 
is  a  mistake  to  call  it  an  execution  by  deed,  for  the 
donee  has  still  full  power  to  revoke  the  will :  the  pe^ 
formance  of  the  covenant  cannot  be  enforced,  but 
damages  only  can  be  recovered  for  a  breach  of  it. 

Although  a  will  is  not  a  good  execution  of  a  power 
to  be  executed  by  a  deed^  yet  where  in  the  instrument 
creating  the  power,  words  are  thrown  in  by  a  general 
comprehensive  sense,  as  "  writing"  or  "  instrument," 
the  court  will  take  advantage  of  them  in  favour  of  the 
intention,  and  deem  a  will  within  the  meaning  of  the 
power,  although  in  vulgar  acceptation  the  words  point 
to  a  deed.  This  was  admitted  by  Lord  Mansfield  in 
Lord  Darlington's  case. 

The  leading  case  on  this  point  is  Kibbet  and  Lee, 
reported  by  Lord  Chief  Justice  Hobart.  There  t 
power  of  revocation  in  a  settlement  was  required  to 
be  executed  "  by  writing  under  his  hand  and  seal,  and 
by  him  delivered  in  the  presence  of  three  crediUe 
witnesses,"  and  and  then^  and  from  thenceforth^  the 
uses  should  be  void.  The  donee  of  the  power  re^ 
voked  the  settlement  by  will  under  his  hand  and  seal, 
and  by  him  delivered  in  the  presence  of  four  wit- 
nesses. Button,  Justice,  held,  that  the  words  were 
to  be  understood  of  a  deed,  according  to  vulfftf 
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speech,  and  the  rather,  because  in  such  clauses  the 
list  will  is  especially  mentioned ;  but  Hobart,  Chief 
Mce,  Warburton  and  Winch,  Justice^  determined 
bat  the  will  was  good,  because  the  revocation  was  to 
le  taken  liberally,  and  the  execution  of  it  favourably ; 
iDd  they  held,  that  if  the  words,  ^  then,  and  from 
henceforth,"  were  repugnant,  they  were  surplusage, 
od  of  no  force(A:). 

This  doctrine  was  carried  to  its  utmost  extent  in  a 
ea^og  case  in  the  House  of  Lords(Q.  The  power 
m  to  revoke  by  a?iy  writing  under  the  hand  and 
seal  of  the  donee,  attested  by  two  or  more  credible 
witnesses ;  and  by  the  same^  or  any  other  deed^  to  limit 
new  uses.  This  power  was  exercised  by  will  in  wri- 
dr^  under  the  donee's  hand  and  seal,  and  attested  by 
the  proper  number  of  witnesses.  And  in  favour  of 
the  execution  of  the  power  it  was  insisted,  that  to  con- 
fine the  execution  of  the  power,  as  if  designed  to  be 
by  deed  only,  by  reason  of  the  latter  words  in  the 
prosiso  [by  the  same^  or  any  other  deed^']^  and  to  infer 
from  thence,  that  the  writing  expressly  mentioned  in 
the  former  part  of  the  power,  and  referred  to  even 
B  this  latter  branch  of  it,  must  be  only  such  a  writing 
18  was  in  point  of  law  a  deed^  would  be  to  make  a  con- 
itmction  of  the  power  directly  contrary  to  the  former 
part,  which  enabled  her  to  revoke  the  old  uses  hy  any 
wrUng^  as  well  as  to  the  latter  part  of  it,  which  ena- 
bled her  to  appoint  new  uses  by  the  same  [writing']^ 
nd  would  be  to  defeat  and  take  away  the  operation 

|^)Hob.  Sl£;  S.  C.  Litt.  Rep.      (/)  Countess  of  Roscommon  v. 

dtedy  nom.  Hubbard's  case  ;  Fowke,  4  Bro.  P.  C.  523 ;  see  Doe 

III  we  ih.  p.  Ill ;  and  seeTylley  v.  Holloway,  1  Stark.  431 ;  Ed- 

i^Micei  Cro.  Car.  376.  wards  v.  Edwards,  3  Madd.  197. 
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of  plain  and  clear  words  by  implication  and  infereiM 
only.  And  the  Judges  delivered  their  opinion,  tb 
this  writing  was  a  good  execution  of  the  power ;  ai 
a  decree  was  made  accordingly.  The  power,  ther 
fore,  was  read  as  if  it  had  expressed  that  new  usf 
might  be  limited  by  the  same  [writing],  or  any  othf 
deed. 

Nor  will  the  circumstances  of  the  power  being  pvc 
to  two,  and  the  survivor  of  them,  vary  the  construi 
tion  in  regard  to  the  survivor's  right  to  appoint  I 
will,  although  the  power  could  not  have  been  execute 
by  will  during  the  joint  lives  of  the  partie8(m}. 

In  treating  of  the  instrument  by  which  a  powi 
may  be  exercised,  it  is  necessary  to  consider  in  wh 
cases  the  power,  although  in  one  clause,  ^ves  distin 
authorities. 

In  the  case  of  Fitzgerald  and  Fauconberge(n);  a  se 
tlement  was  made  by  Fowler,  and  the  recital  expresi 
ed  the  intention  of  the  settler  to  reserve  power  to  hitr 
self  to  alienate  the  estate,  *jc.  and  in  the  deed  was 
proviso  that  the  settlor  might  grant,  sell,  or  demise  tin 
estate  at  his  pleasure,  or  by  any  deed  or  writing  unde 
his  hand  and  seal,  ^c.  revoke  the  old  uses  and  declan 
new  ones,  and  several  particular  powers  were  given  t 
him,  to  the  execution  of  which  witnesses,  ijc.  werew 
quired.  Fowler  afterwards  conveyed  the  estate  with 
out  observing  the  solemnities  required  by  the  lattc 
part  of  the  first  proviso.  And  it  was  after  great  con 
sideration,  determined  by  the  Lord  Chancellor,  tb 
Master  of  the  Rolls,  and  Reynolds.  Chief  Baron,  tha 
Fowler  had  under  the  proviso  two  distinct  powen 

(w)  Burnet  V.  Mann,  1  Ves.  187. 

(/i)  Fitz.  207 ;  see  Wright  v.  Barlow,  infra,  s.  2. 
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one  to  sell  the  estate  without  observing  any  formali- 
ties,  the  other  to  revoke  and  declare  new  uses  in  the 
.  manner  required  by  the  latter  part  of  the  power.  The 
^  decree  was,  after  a  hearing  of  four  days,  confirmed 
by  the  House  of  Lords,  upon  the  opinion  of  six  Judges 
against  Mr.  Justice  Fortescue(o).    The  Judges  deli- 
vered their  opinions  seriatimip) ;  and,  notwithstanding 
the  opinion  of  the  majority  of  the  Judges,  it  was  (as 
appears  by  the  manuscript  account  of  the  judgment 
ifldorsed  on  the  printed(9)  cases)  moved  to  reverse 
the  decree ;  but  upon  the  question  being  put,  the  mo- 
tion  was  negatived  by  22  against  13. 

This  was  certainly  a  very  particular  case;  but  it 
may  be  considered  an  authority  to  this  extent,  that 
where  two  powers  are  given  in  the  same  clause,  both 
enabling  the  same  act,  and  the  second  power  is  intro- 
[  duced  by  the  disjunctive  conjunction  "  or,"  and  the 
circumstances  required  to  the  execution  of  the  power 
arc  in  the  latter  part  of  the  proviso,  and  do  not  ex- 
pressly refer  to  the  former  part,  the  powers  are  dis- 
tinct,  and  the  first  may  be  exercised  by  even  a  simple 
note  in  writing  unattested.    It  is  evident,  that  upon 
^  principle,  the  case  is  much  stronger  where  the  words 
of  the  clause  authorize  distinct  acts ;  as  where  the 
first  is  to  jointure,  and  the  second  to  revoke  the  uses. 
It  was  one  circumstance,  perhaps,  in  the  above  case 
in  &vour  of  the  construction  which  the  proviso  re- 
■  cdved,  that  the  solemnities  preceded  what  was  deemed 
I  the  second  and  a  distinct  power.   The  case  would 
I  kive  been  less  strong  had  the  solemnities  imposed 
I  ben  inserted  at  the  latter  end  of  the  entire  proviso. 

I  M  S  Bro.  P.  C.  543.  (q)  See  printed  cases^  Dom. 

I  V)  Bee  Journ.  Dom.  Proc.  vol.  Proc  1730,  c.  43. 

I       s  k 
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And  here  we  may  notice  a  case  where  the  prorao 
was,  tiiat  the  donee  might  by  his  own  proper  haDd- 
writing,  to  be  written  or  indorsed  on  the  indenture, 
revoke  the  uses  therein,  and  the  court  denied  tbat 
the  revocation  ought  to  be  by  writing  on  the  inden- 
ture,  and  held,  that  it  might  be  by  other  writings  as 
well  as  indorsement(r).  There  appears,  however, 
to  have  been  considerable  difficulty  in  the  way  of  this 
decision. 

But  where  only  one  power  is  given,  and  it  is  aatho- 
rized  to  be  executed  by  different  instruments,  althougfi 
the  ceremonies  required  to  the  execution  are  not 
stated  after  each  instrument,  yet  they  will  relate  to 
both.  This  is  the  case  of  Dormer  and  Thurland(5]. 
There  a  power  was  given  to  be  executed  "  by  his  last 
will,  or  any  writing  purporting  to  be  his  last  will,  un- 
der his  hand  and  seal,  attested  by  three  or  more  cre- 
dible witnesses."  The  power  was  exercised  by  a 
will  duly  executed  according  to  the  statute  of  frauds^ 
but  it  was  not  seaied.  Lord  Chancellor  King  held, 
that  the  will  was  a  good  one,  the  power  being  in  the 
disjunctive  ;  but  a  case  was  referred  to  tiie  Judges  of 
the  King's  Bench,  who  determined  that  the  will  waa 
void  as  a  charge,  for  want  of  being  sealed,  and  conse- 
quently that  the  power  was  not  in  the  disjunctive. 
Lord  Mansfield,  in  adverting  to  this  case(^),  said,  tiiat 

Lord  King  was  of  opinion,  that  it  was  a  good  exe- 
cution of  the  power,  because  by  will^  and  I  own  1 
should  incline  to  that  opinion."  But  as  we  have  seen, 
the  question  was,  whether  the  will  ought  not  to  have 

(r)  Lestrange  v.  Temple,  1  Keb.  357- 

(s)  2  P.  Wms.  506 ;  see  Jones  v.  Clough,  2  Ves.  365. 

(0  Cowp.  268. 
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tfnled ;  for  if  the  power  required  tiiat  solemnity, 
lower  being  executed  by  will,  could  not  vary  the 
to  the  case  of  Ross  and  Ewer(tt),  the  case  of 
HBT  Jlid  Thuriand  was  recognised  and  acted  upon 
r-Miiori^.  The  power  in  this  last  case  was  to 
IkI^  by  her  last  will  and  testament  in  writing,  or 
iMti^s,  under  hand  and  seal,  to  be  attested  by 
V  more  •credible  witnesses."  And  Lord  Hard<- 
B  kdd,  fliat  the  latter  words  in  the  clause,  "  un- 
ier  Jiarid^''  t^c  were  referriide  as  well  to  the  will 
r  this  4rtber  writing.  However,  in  the  case  of 
'KMatgmix),  where  the  power  was  to  appoint 
•dhd^.  iir.will,  signed  in  liie  presence  of  three 
Bnefl^*'-it  was  not  necessary  to  dedde  the  point, 
the  cases  bearing  upon  it  were  not  cited ;  but 
1  Kenyan,  Chief  Justice,  in  delivering  judgment, 
iftal  if  it  were  material  to  decide  that  point,  he 
lA^nk  that  an  appointment  by  deed  would  have 
I 'IIMd,  though  not  executed  in  the  presence  of 
eililBesses,  and  that  that  number  of  witnesses 
Ifptted  to  an  appointment  by  will.  And  in 
0taa  V.  Lee8{^),  where  the  power  was  "  by  any 
biter  deeds,  writing  or  writings,  to  be  by  him  duly 
ti,  sealed  and  executed,  or  by  his  last  will  and 
mtot  in  writing,  to  be  by  him  signed,  sealed,  pub- 
iNUid  declared  in  the  presence  of  three  or  more 
Me  witnesses,"  it  was  held  that  an  execution  by 
nras  valid,  although  not  attested  by  three  wit- 
m  The  distinction  between  the  cases  of  Dor* 
pd  .Thuriand,  and  Ross  and  Ewer,  and  the  case 
ptetoo  T.  Lees,  is  this :  In  those  eases  the  will 

ftpSf  lM.  1819,  decided  upon  a  special  case 

HkM^'Rap.  103.  reserred  before  Richards,  C.  B. 

Wf.WUK^itr  March  Ass.   and  Wood,  B.  at  Seijeant's  Inn. 
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was  the  first  instrument  referred  to,  and  it  was  a  reir 
sonable  presumption  that  the  three  witnesses  were  in- 
tended to  be  required  to  the  execution  of  the  will  j 
but  in  Moreton  v.  Lees  the  deed  was  the  first  instrur 
raent  mentioned,  and  the  solemnity  of  three  witnesses 
is  not  often  imposed  on  an  execution  by  deed,  and 
the  words  in  that  case  were  satisfied  by  referring  to 
the  will  which  immediately  preceded  them. 

In  Hardin  v.  Warner,  where  the  power  was  to  re* 
voke  upon  tender  of  a  gold  ring,  or  a  pair  of  gloves 
of  i2d.  price,  or  I2d.  in  money,  it  was  held  that  the 
price  of  isrf.  extended  to  the  gloves  on\y(z\  on  the 
ground,  it  seems,  that  it  could  not  be  presumed  that 
a  ring  is  of  so  small  a  value  as  i2d.  for  it  imports 
value  in  itself(a). 

We  may  here  observe,  that  where  several  modes 
of  executing  a  power  are  stated,  the  donee  may,  in 
the  absence  of  a  direction  to  the  contrary,  execute  il 
in  which  of  the  ways  he  please.  Thus,  where  a 
power  was,  that  the  wife  might  make  a  will  in  the 
presence  of  the  husband,  unless  he  refused,  or  in  the 
presence  of /.  &,  or  two  such  persons  as  she  should 
appoint,  it  was  determined  to  be  in  the  wife's  electioD 
to  execute  in  which  of  the  three  ways  she  choseli). 
And  yet,  certainly  the  power  seems  to  have  implied 
that  the  wife  should  not  execute  in  the  presence  of 
J.  S.  or  the  other  persons,  unless  her  husband  refused 
to  permit  her  to  execute  in  his  presence. 

We  shall  hereafter  see  that  a  person  executing  a 
power  may  declare  that  it  shall  not  take  effect  till  a 

(r)  Noy,  79 ;  see  1  Jones,  134 ;  (a)  Palm.  431 ;  see  Wright  t 
Palm.  429 ;  2  Roll.  Rep.  293.  Barlow,  infra. 

{b)  Harris  v.  Bessie,  I  Keb.S4( 


OP  THE  COMPLIANCE  WITH  CONDITIONS,  ggg 

certain  act  is  done.    Upon  this  principle  a  power 
given  to  be  executed  by  a  single  instrument  as  a  deed 
toay  be  executed  by  several  assurances,  for  where  tiie 
instrument  is  executed  with  the  formalities  required 
by  the  power,  and  refere  to  some  future  act  to  be  done 
to  complete  the  execution  of  the  power,  as  a  fine  to 
be  levied,  neither  the  deed  nor  the  fine  by  itself  cm 
operate  as  an  appointment;  not  the  deed,  because 
that  would  be  contrary  to  the  intention  of  the  person 
executing  it ;  and  certainly  not  the  fine,  as  that  would 
be  contrary  to  the  words  of  the  power ;  yet  taken 
both  together  the  power  will  be  duly  executed,  qnot 
nonvalent  singida^juticta  prostint.    This  is  the  Earl 
of  Leicester's  case  before  noticed(c).    And  on  the 
same  principle  it  is,  that  a  fine  first  levied,  and  then 
a  deed  declaring  the  uses  of  it,  will  be  deemed  an 
execution  of  the  power  where  the  deed  is  executed 
io  the  manner  required  by  the  power.    This  we  have 
seen  was  decided  in  the  case  of  Herring  and  Brown(rf). 
It  is,  however,  to  be  observed,  that  the  case  did  not 
decide  that  a  declaration  of  uses  at  any  time  aAer  the 
fine  will  prevent  the  forfeiture,  and  operate  as  an  exe- 
iWtion  of  the  power.    Indeed  Mr.  Justice  Withei-s, 
who  was  the  only  Judge  of  the  King's  Bench  that  held 
the  power  was  not  destroyed,  expressly  said,  tliat 
*the  fine  and  deed  should  be  considered  as  one  con- 
veyance in  favour  of  common  assurances,  where  the 
distance  of  time  is  not  apparently  long.''    Where  it  is 
recited  in  the  deed,  that  the  fine  was,  at  the  time  of 
levying  thereof,  intended  to  enure  to  the  uses  ex- 

(e)  Fide  tupra^  p.  G8.  Turton,  Cro.  Car.  47^ ;  and  sen  2 

\i)  Skip.  p.  70,  and  see  Snape  v.    Freem.  118. 
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pressed,  it  seems  that  no  party  to  the  deed,  nor  any 
one  claiming  under  him,  can  insist  upon  the  forfeiture! 
as  the  deed  would  operate  as  an  estoppel.  But  as 
against  strangers,  it  is  conceived,  that  it  would  be  left 
to  a  jury  to  say,  whetlier  the  fine  was  or  was  not 
levied  to  the  uses  subsequently  declared.  This  ob- 
servation has  been  already  made(^). 

Both  in  the  Earl  of  Leicester's  case,  and  Herriog 
and  Brown,  the  deed  and  fine  were  considered  as  one 
assurance,  and  such  was  the  intention  of  the  partie8(X)« 
The  principle  of  these  cases  cannot  be  applied  to 
a  case  where  there  is  first  a  defective  execution  of  a 
power,  and  then  a  further  execution,  which  is  also  de- 
fective, but  which  was  intended  to  be  a  complete  and 
valid  execution,  although  in  the  two  instruments  taken 
conjointly,  the  directions  of  the  power  are  strictly 
complied  with.  This  was  decided  in  the  case 
Hawkins  and  Kemp(g).  There  the  deed  executipg 
the  power  was  required  to  be  enrolled,  and  a  deed 
was  accordingly  executed  and  duly  enrolled,  but  was 
a  defective  execution  of  the  power  in  other  respects; 
a  further  deed  was  then  prepared,  by  which,  after 
reciting  that  doubts  had  arisen  as  to  the  former  exe* 
cution,  the  power  was  duly  executed.  In  the  body 
of  tlie  last  deed  the  intention  to  enrol  it  was  stated, 
but  it  never  was  actually  enrolled.  It  was  insisted 
that  tlie  two  deeds  together  operated  as  an  execution 
of  the  power,  but  Lord  Ellenborough,  in  deliverirq; 
the  opinion  of  the  court,  said,  that  in  this  case  then 

(e)  Sup,  p.  70.  (g)  3  East.  410,  and  see  infra, 

(J)  See  Doe  v.  Whitehead,  2  s.  2 ;  and  see  Sloane  r.  Cadogan, 

Burr.  704;  Hurd.  t?.  Fletcher,  App.  No.  24,  to  Treat,  of  Pur- 

Dougl.  45.  chases,  5th  Edit 
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was  no  intent  that  the  two  deeds  conjointly  should  revoke 
theuses^  and  that  the  enrolment  of  the  fii-st  should  be 
applied  to  or  be  in  any  way  connected  with  the  second. 
On  the  contrary,  the  last  deed  in  the  body  of  it  takes 
notice  of  the  enrolment,  as  an  act  to  be  done  in  respect 
to  the  then  executing  deed^  thereby  not  only  adverting 
to  tlie  necessity  of  actual  enrolment,  but  virtually  dis- 
claiming the  benefit  (if  indeed  in  any  shape  such  be- 
nefit could  have  been  derived  from  it)  of  the  enrol- 
meat  of  the  former  inefficacious  deed  of  revocation 
and  appointment. 

It  was  sufficient  for  tlie  determination  of  the  court, 
in  the  preceding  case,  to  show  that  the  parties  did 
not  intend  the  deeds  to  operate  as  one  assurance. 
But  it  is  evident  that  the  court  considered  it  doubtful 
whether,  in  any  shape^  they  could  be  so  construed. 
And  the  better  opinion  is,  that  they  could  not ;  for 
the  distinction  appears  to  be,  that  for  several  in- 
stmments  to  constitute  one  assurance,  such  must  be 
the  intention  of  the  parties  at  the  perfecting  of  the 
first  assurance  ;  and  that  an  intention  to  refer  a  sub- 
sequent assurance  to  a  prior  one,  where  such  inten- 
tion did  not  exist  at  the  execution  of  the  first  assur- 
ance, will  not  be  effectual.  Thus,  in  Seymour's  case(//), 
where  a  tenant  in  tail  conveyed  by  bargain  and  sale, 
and  afterwards  levied  a  fine  to  the  bargainee,  it  was 
determined  that  the  fine  did  not  work  a  discontinu- 
ance, because  it  did  not  appear  that  any  fine  was  in- 
tended to  be  levied  at  the  time  of  making  the  bargain 
ad  sale ;  whilst,  on  the  contrary,  in  Doe  v.  White- 
heid(i),  where  there  was  a  covenant  in  a  release  from 


(*)  10  Rep.  95. 


(t)  2  Burr.  704. 
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a  tenant  in  tail,  to  levy  a  fine  to  the  use  of  the  releasei 
the  fine  and  release  were  holden  to  be  but  one  assoj 
ance,  and  consequently  the  fine  operated  as  a  discoi: 
tinuance.  The  same  principles  appear  to  apply  t 
the  case  under  consideration. 


11.  I  come  now  to  consider  the  mode  in  which  thi 
instrument  is  required  to  be  executed.  It  has  alread 
been  observed,  that  in  general,  every  circumstanc 
required  to  attend  the  execution  of  the  instrumei 
must  be  duly  complied  with.  But  there  are  few  cas( 
in  which  the  courts  require  any  thing  beyond  the  strii 
letter  of  the  power  ;  therefore,  where  a  writing  und( 
hand  and  seal  is  required,  it  need  not  be  delivered(i 
although  writings  signed  and  sealed  are  usually  del 
vered  also ;  so  where  the  deed  is  required  to  be  did 
attested,  an  attestation  by  one  witness  will  satisfy  th 
words(/). 

In  a  late  case(m)  it  was  decided,  tliat  under  apowc 
over  a  leasehold  estate,  to  be  executed  by  a  will  Mt 
executed  and  attested^  a  will  not  signed,  sealed  or  at 
tested,  was  not  a  good  execution.  One  witness  woult 
have  been  sufficient. 

The  mode  in  which  the  instrument  is  to  be  executct 
is  mostly  expressed,  but  sometimes  implied:  ex 
pressed,  as  that  it  shall  be  signed  in  the  presence  o 
two  witnesses ;  implied,  as  where  a  power  is  giva 
to  appoint  an  estate  generally  by  deed  or  will,  withou 
defining  the  manner  in  which  it  is  to  be  executed,  o 

(*)  Carter  v.  Carter,  Mose.  369. 

(/)  Poulson  t?.  Wellington,  2  P.  Wms.  533. 

(m)  Sanders  9.  Franks,  2  Madd.  147. 
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I  ezpressiDg  that  it  shall  be  duly  or  legally  exe- 
i;  it  is  implied  that  the  deed  or  will  shall  be 
ated  in  the  manner  prescribed  for  the  execution 
Deds  and  wills  by  the  common  and  statute  law. 
refore,  if  the  power  be  executed  by  deed  it  roust 
i  a  seal,  as  that  is  of  the  very  essence  of  a  deed, 
e  instrument  be  a  will,  and  the  subject  of  the 
T  be  personal  estate,  it  may  be  executed  by  a 

paper  writing,  without  signature  or  attestation, 
:e  manner  as  a  proper  will  of  personahy ;  and 

if  it  be  required  to  be  duly  executed,  yet  it 
Id  seem  that  there  need  not  be  any  witness  to 
Bo  if  the  property  be  real  estate  the  will  must 
cecuted  with  the  solemnities  required  by  the  sta- 
)firaud^  because  it  is  within  all  the  inconveniencies 
^  statute.  And  the  case  is  stronger  where  it  is 
red  to  be  duly  executed,  as  the  donor  must  be 
rstood  to  have  referred  to  some  known  rule, 
I,  as  he  himself  has  mentioned  none,  can  be  no 
'  tiian  the  rule  of  law,  and  that  the  statute  of 
s  has  furnished  us  with(o).  However,  the  law 
u-  in  both  cases,  and  the  same  rule  applies  where 
ower  is  given  to  be  executed  by  "  any  writing 
5  nature  of  a  will,"  for  those  words  mean  the 
as  a  will(;;). 

t  the  case  of  Jones  and  Clough,  before  Sir  John 
is  considered  as  an  exception  to  this  rule : 
Masion  in  effect  is,  that  where  a  person  creates 

fi  2  Vcs.  36r.  C.  147 ;  and  see  Wagstaff  v.  Wag- 

rliord  Hardwicke>  9  Mod.  staff,  2  P.  Wms.  25B ;  Wilkie  v. 

Holmes,  9  Mod.  485,  1  Dick.  165. 

oagfordo.Eyre,l  P.Wms.  1  Scho.  &  Lef.  60,  n.;  Jones  v. 

amm  «.  Dade,  1  Bro.  C.  Clough,  2  Yes.  365. 
Doff9.Dalzell,  1  Bro.  C. 
1.1 
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a  charge  on  his  estate,  but  gives  another  person  ihe 
power  of  appointing  it,  although  the  power  is  required 
to  be  executed  by  will  duly  executed^  yet  it  need  not 
be  executed  in  the  manner  prescribed  by  the  statute 
of  frauds(I)«  This  distinction,  however,  would,  if  ad> 
hered  to,  be  in  many  cases  very  refined,  for  in  w 
case  does  a  will  executing  a  power  operate  as  a  pro- 
per will,  but  merely  as  a  direction  of  the  use,  and  the 
estate  passes  by  force  of  the  instrument  under  wtaeh 
the  power  was  created.  This  will  be  explained  here- 
after. The  case  before  Sir  John  Strange  was  a  case 
of  compassion  ;  and  it  is  not  easy  to  discover  whether 
he  founded  his  decree  on  the  ground  of  the  power 
being  duly  executed,  or  of  its  being  a  proper  ease  for 
equity  to  aid  the  defective  execution  of  the  power. 

However,  where  tlie  power  embraces  both  real  and 
personal  estate,  and  is,  according  to  the  requisition  of 
the  power,  executed  by  will,  although  the  will  is  not 
executed  in  the  manner  required  by  the  statute  of 
frauds,  yet  it  will  be  a  good  appointment  so  &r  as  it 
relates  to  the  personaltyC^). 

Of  the  effrct  of  a  will  executed  under  a  power,  1 
shall  hereafter  have  occasion  to  speak. 

{q)  Duff  r.  Dalzell,  1  Bro.  C.  C.  147. 

(I)  According  to  Lib.  Reg.  this  was  a  very  particular  case.  Bytii^ 
agreement  which  gave  the  power,  the  parties  contemplated  that  tki 
security  for  the  money  was  to  be  raised  not  by  the  will,  but  by  (no- 
feet,  who  were  by  the  agreement  empowered  (according  to  the  wordi 
of  the  instrument)  to  grant,  mortgage,  lease,  set,  or  otherwise  dispeie 
of  the  estate  to  any  person  for  raising  the  money.  The  money  hil 
been  actually  advanced  by  a  mortgagee,  who  had  a  subsisting  Itgi 
term.  The  point  in  the  text  was  not  raised  by  the  answer,  nor  doei 
it  appear  upon  what  ground  the  case  was  decided.  Reg.  Lib.  A.  1790, 
fo.  624. 
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Id  Sprange  v.  BarnardCr),  a  feme  covert  had  a 
power  of  appointment  over  personalty  by  wiU^  to 
wliich  by  the  words  of  the  power  a  seal  was  requir- 
ed(l).    She  first  wrote  her  will  on  unstamped  paper, 
and  then  thinking  it  to  be  material  that  her  will  should 
be  upon  stamps,  she  wrote  it  on  stamped  paper, 
uid  afterwards  tixed  the  two  papers  together  with  a 
irafer,  and  had  it  witnessed  according  to  the  power, 
knd  Lord  Kenyon,  then  Master  of  the  Rolls,  held  the 
stamp  to  be  equivalent  to  a  seal,  without  having,  he 
3aid,  recourse  to  the  wafer,  which  annexed  the  stamp- 
ed paper  totlie  former.   It  may,  however,  be  doubted 
whether  either  the  stamp  or  the  wafer  could  consis- 
tently be  deemed  a  seal  within  the  meaning  of  the 
power.    The  stamp  is  a  mere  regulation  of  the  re* 
venue  to  prevent  fraud  ;  and  it  has  been  very  pro- 
perly determined  that  the  revenue  laws  ought  never 
to  be  held  to  operate  beyond  their  direct  and  imme- 
diate purpose,  to  affect  the  property,  and  vary  the 
rights  of  parties,  not  within  the  intention  of  the  act(s). 
The  wafer  was  merely  to  keep  the  two  papers  to- 
gether.  Neither  the  stamp  nor  the  wafer  were  affix- 
ed with  an  intention  to  seal  the  will.   Sealing  is  es- 

(r)  2  Bro.  C.  C.  585. 

{$)  Bnckmaster  v.  Harrop,  7  Ves.  jun.  345. 

(I)  This  is  according  to  Mr.  Brown's  report,  and  he  coald  scarcelj 
km  inserted  the  words  by  mistake ;  but  as  the  case  stands  in  Lib. 
.B^  it  was  a  power  by  any  writing  under  her  hand  and  seal,  attested* 
ie.  "or  by  her  will  in  writing,  or  any  writing  purporting  to  be  her 
ML"  No  solemnities  appear  to  have  been  required  to  the  execution 
the  power  by  will.   And  if  this  were  so,  the  question  must  have 
|ia,wlied&er  the  ceremonies  prescribed  in  the  clause,  applied  to  a  will 
m  well  as  to  a  writing  itUer  vivoi.  Reg.  Lib.  B.  1788,  fo.  354. 
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sential  to  a  deed;  and  it  is  quite  clear  that  neither  the 
stamps  on  the  parchment,  nor  the  annexation  of  the 
deed  by  means  of  a  wafer  to  another  deed,  would  be 
equivalent  to  sealing.    And  when  sealing  is  required 
to  an  instrument  executing  a  power,  it  must  be  under- 
stood to  mean  such  a  sealing  as  is  required,  where  a 
seal  is  by  law  essential.    This  is  clearly  proved  bj 
the  cases  before  mentioned  as  to  the  execution  of 
wills.    But  sealing  is  a  solemnity  which  by  this  deci- 
sion may  be  completely  evaded.    The  principle  ap- 
plies equally  to  a  deed  executing  a  power  as  to  a  will. 
Now  the  common  law  will  not  inquire  into  the  con- 
sideration of  a  deed^  because  of  the  solemnity  and  de- 
lil)eration  with  which  it  is  perfected.    For,  first,  there 
is  the  determination  of  the  mind  to  do  it,  and  upon 
that  he  causes  it  to  be  written,  which  is  one  part  of 
the  deliberation  ;  and  afterwards  he  puts  his  seal  to 
it,  which  is  another  part  of  deliberation ;  and  lastly, 
he  delivers  the  writing  as  his  deed,  which  is  the  con- 
summation of  his  resolution(^).    Tins  shows  the  im- 
portance which  the  common  law  attaches  to  the  cere- 
mony of  sealing.    But  it  is  not  necessary  that  an  im- 
pression should  be  made  with  wax  or  with  a  wafer. 
If  the  seal,  stick,  or  other  instrument  used,  be  im- 
l)resscd  by  tlie  party  on  the  plain  parchment  or  paper, 
with  an  intent  to  seal  it,  it  is  clearly  sufficient ;  and 
therefore  where  the  instrument  is  a  deed,  and  on 
proper  stamps,  and  it  is  stated  in  the  attestation  to 
have  been  scaled  and  delivered  in  the  presence  of 
the  witnesses,  it  will,  in  the  absence  of  evidence  to 
the  contrary,  be  presumed  to  have  been  sealed,  at 
thou^  no  impression  appear  on  the  parchment  or 

(0  Plowd.  508. 
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r.  This,  I  am  told,  Lord  Eldon  decided  when 
t  Common  Pleas.  But  in  Sprange  and  Barnard, 
Kenyon  rested  his  decision  on  the  single  circum- 
;e  of  the  deed  being  upon  stamps, 
liere  signature  is  required,  the  mere  incapacity 
,e  donee  to  comply  with  the  requisition,  as  where 
IS  the  gout  in  his  hand,  wiU  not,  it  seems,  excuse 
ion-performance  of  the  condition(2/) ;  but  where 
lonee  cannot  write,  whether  by  reason  of  sick* 
or  ignorance,  it  should  seem  that  his  mark  would 
Equivalent  to  signing  his  name.  This  has  been  de* 
diied  upon  the  statute  of  frauds,  which  requires 
vMne$Me%  to  wills  of  lands  to  attest  and  subscribe 
will :  jtt  it  has  been  held  that  an  attestation  signed 
marksman  is  sui!icient(a:).  And  it  seems  equally 
'  that  a  mark  by  the  testator  himself  would  be 
vdent  to  signing  his  name,  although  the  statute 
esdy  requires  a  signature(l).  So  it  seems  that 
HQ  may  stamp  his  name,  which  will  be  tantamount 
8ignature(t^)(s).  And  in  a  recent  case,  upon  the 
ite  of  frauds,  Lord  Eldon  thought  that  if  a  man 
the  habit  of  printing  his  name,  instead  of  writing 
3  may  be  said  to  sign  by  his  printed  name  as  well 
is  written  name(2;)(3). 

the  instrument  is  required  to  be  signed  in  the 
mee  witnesses^  and  the  donee  do  not  comply 
tlbe  requisition,  the  power  will  be  badly  executed. 

[%ockhiH  V.  Ascott,  2  Eq.      (y)  See  Lemaine  v.  Staneley, 

ttnriMm  V.  Harrison ;  Addy      (z)  Saunderson  v.  Jackson,  S 

Ves.  inn.  185,  504 ;  and  Bos.  &  Pull.  239 ;  and  see  Jones 

MiAie«.otanelej,  1  Freem.  v.  Dale,  infra. 
pl-Sndmn's  case,  Skin.  79. 

[(1)  See  Jackton  v.  Van  Dwen,  5  Johns.  Rep.  144.] 
im  Ctom  T.  B€dleu.  14  Johot.  Rep.  401,  §eqA 
[(3)  I  New  Hanp.  Kep.  285.   14  Johns.  Rep.  491 .] 
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Thus  in  the  case  of  Jones  v.  Da1e(a),  in  an  indenture 
to  lead  the  uses  of  a  fine,  there  was  a  power  of  re- 
vocation, and  the  trustees  were  to  be  seised  to  the 
use  of  such  persons,  8^c.  as  the  party  should  by  deed 
or  will,  to  he  subscribed  and  sealed  in  the  presence 
of  three  witnesses,  appoint.  The  Jury  found  that  iht 
testator  made  his  will,  written  with  his  own  hand,  and 
that  he  declan*d  to  the  witnesses,  that  the  whole  was 
80  written ;  tm't  he  only  sealed  and  delivered,  and  M 
not  sign  it  in  the  presence  of  the  three  witnesses.  It 
seems  that  the  testator  did  not  subscribe  his  name, 
except  by  writing  tlie  attestation,  in  which  was  bii 
own  name.  The  case  was  very  fully  argued.  The 
court  were  of  opinion  against  tlie  will,  although  it 
was  adjounied.  Raymond,  Chief  Justice,  said,  that 
this  was  not  a  good  will  within  the  statute  of  frauds, 
being  not  signed  by  the  devisor  in  the  presence  df 
three  witnesses ;  and  so  held  in  B.  R.  between  Lee 
and  Libb.  Carthew(6).  The  power  ought  to  be  stricdy 
pursued.  Reynolds  said,  that  in  this  case,  sealing  and 
signing  are  different  acts,  both  which  must  be  done 
to  perfect  the  act.  He  agreed,  where  an  act  by  con* 
struction  and  operation  of  law  amounts  to  a  perform* 
ance  of  the  thing  to  be  done,  there  it  need  not  to  be 
so  strictly  pursued.  If  in  this  case  the  testator  had 
wrote  the  attestation  in  the  presence  of  three  fat- 
nesses, or  he  had  usually  stamped  his  name,  and  1» 
had  stamped  it,  he  believed  it  might  have  amounted 
to  subscribing.  Probin,  Justice,  said,  that  by  tldl 
power  there  are  two  acts  to  be  done,  and  the  Jniy 

(a)  May  1798,  MS.  from  some      (b)  This  opinion  has  been  mm  ' 
notes  in  Lincoln's-Inn  Library,  overruled. 
vide  infra,  McQueen  v.  Farquhar. 
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ire  found  that  one  of  them  was  not  done,  and  there- 
s  the  power  not  well  executed.  Reynolds  said 
ii^  and  doing  a  thing  is  not  the  same  thing,  and 
saying  he  had  writ  it  himself  won't  amount  to  a 
scribing  in  the  presence  of  three  witnesses,  as  tlie 
wer  requires. 


^wers  were  formerly,  in  most  instances,  required 
>e  executed  "  by  writing,  under  the  hand  and  seal 
:he  donee,  and  attested  by  two  or  more  witnesses 
some  instances,  the  instruments  executing  the 
peer  were  required  "  to  be  signed  and  sealed  by  the 
lee,  in  the  presence  of  and  attested  by  two  or  more 
nesses.''   The  common  form  of  an  attestation  to 
;ed  has  always  been,  "  sealed  and  delivered  by  the 
ty,  in  the  presence  of  us,"  to  which  memorandum 
witnesses  set  their  names.    Signing  is  not  essen- 
.  to  the  validity  of  a  deed,  although  sealing  is.  This 
^unts  for  the  omission  of  the  word  signed  in  the 
>ve  form ;  and  even  now,  that  all  deeds  are  signed 
well  as  sealed,  the  old  form  is  retained.    In  re- 
iring  a  deed  exercising  a  power  to  be  under  the 
id  and  seal  of  the  donee,  and  attested  by  witnesses, 
ras  not  intended  to  impose  any  new  form  of  exe- 
fion  or  attestation,  but  merely  to  render  it  neces- 
17,  that  the  instrument  should  be  duly  executed, 
d  attested,  in  the  common  form,  by  the  number  of 
inesses  required.    Tliis  is  proved  by  two  circum- 
moes :  the  one,  that  tlie  words  in  question  are  in 
the  old  common  forms  of  powers  of  nearly  every 
scription  in  a  conveyancer's  office,  and  were  in- 
rted,  in  settlements  and  wills,  as  a  common  form^ 
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without  any  special  instruction ;  the  other,  that  al- 
though such  words  were  daily  inserted  in  instrument 
and  nearly  all  the  titles  in  the  kingdom  were  affected 
by  the  question,  yet  the  common  attestation  of  sealed 
and  delivered"  was  still  adhered  to  ;  and  it  was  never 
considered,  until  very  recendy,  that  it  was  essentia 
to  insert  the  word  signed  in  the  attestation. 

Afler  the  point  was  raised,  the  opinion  of  almost 
every  man  of  eminence  at  the  bar  was,  that  the  ob- 
jection  was  not  well  founded.  This  was  the  ojunioB 
of  a  learned  Lord,  who  has  since  filled  one  of  tlije 
highest  judicial  situations. 

The  first  case  which  occurred  on  this  point  came 
before  Lord  Eldon.    There  the  deed  executing  the 
power  was  required  to  be  signed  in  the  presence  of 
witnesses,  but  they  were  not  required  to  attest  the 
signature,  and  the  word  signed  was  omitted  in  the 
attestation  ;  but  in  the  body  of  the  deed  actually  exe- 
cuted it  was  stated  to  be  signed  by  the  donee,  in  the 
presence  of  the  witnesses,  according  to  the  power. 
Lord  Eldon  said,  that  upon  the  question,  whether 
after  execution  it  ought  to  be  taken,  that  he  did  ago 
in  the  presence  of  the  witnesses  attesting  the  sealing 
and  delivering,  there  would  be  a  miscarriage  in  i 
Judge  directing  a  jury,  if  that  fact  was  found,  not  to 
presume  that  the  deed  was  signed  in  the  presence 
the  same  witnesses  as  it  professed  to  be.    That  at- 
testation therefore,  he  added,  was  good(c)(l). 

Lord  Eldon  has  since  observed,  that  he  thought  the 
case  rightly  decided.    That  was  the  case  of  powen 

(c)  M'Queen  v.  Farquhar,  11  Ves.  jun.  467. 

[(1)  See  Pig^n  V.  HoUvway.  1  Binn.  436.  Gaaton  t.  J^iantm,  1  Coxc'i  Rep.  10. 
Cwrtu  V.  HaU^  1  South.  Rep.  148.  Sec  alio  JSftwhold'i  ex,  y.  Xomj.  2  Soatb.  Rep.  449. 
Churc/dU  ?.  S^gfuU  ex,  8  Hayw.  Rep.  358.] 
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to  be  exe€Uted  in  t]ie  presence  of  witnesses ;  and  in 
tne  instance,  with  this  furtlier  requisite  expressed,  to 
t  attested  by  witnesses.  The  power  actually  exer- 
aed  by  the  deed,  upon  which  the  question  arose,  was 
i  be  exercised  in  the  presence  of  witnesses,  but  was 
ot  required  expressly  to  be  attested  by  witnesses, 
be  deed  said  to  be  an  execution  of  the  power  upon 
e  fice  of  it,  was  expressed  to  be  executed  in  the 
eseoce  of  the  witnesses ;  and  so  far  from  deter- 
ioing  that  attestation  of  the  sealing  was  an  attesta- 
m  of  the  signing,  his  lordship  had  merely  said  there 
^nuld  be  a  miscarriage  in  a  Judge  if  he  did  not  direct 
le  jury  to  presume  that  the  deed  was  signed,  as  it 
irofessed  to  be  on  the  face  of  it,  in  the  presence  of 
he  witnesses  who  attested  the  sealing  and  delivering ; 
^way  of  putting  it,  that,  so  far  from  deciding,  ex- 
presdy  avoided  the  question,  whether  attestation  of 
be  sealing  and  delivering  is  to  be  taken  as  attestation 
of  the  ngping  also. 

A  case  lately  arose,  in  which  the  power  was  re- 
paired to  be  executed  with  the  consent  of  Thomas 
Wood  the  elder,  and  Thomas  Wood  the  younger,  tes- 
fificd  by  any  writing  under  their  hands  and  seals,  at- 
taterf  by  two  or  more  credible  witnesscs(^/)."  The 
power  had  been  exercised  with  the  proper  consents, 
Int  flie  attestations  contained  the  words  sealed  and 
itHetred  only ;  but  the  witnesses,  after  the  death  of 
me  of  the  consenting  parties,  executed  a  memoran- 
km  on  the  deed,  certifying  that  the  deed  was  signed 
l^wdl  as  sealed  by  the  parties  in  their  presence, 
ml  Eldon,  assuming  that  the  attestation  should  have 

(d)  Wright  V.  Wakeford,  17  Ves.  Jun.  454. 

H  m 
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contained  the  word  signed,  expressed  a  strong  opinion 
that  a  subsequent  attestation  would  not  do,  upon  the 
ground,  that  where  a  deed  of  this  sort  gives  a  power, 
the  execution  of  that  power  is  a  limitation  of  a  nse, 
and  unless  the  use  arises  at  the  time  when  the  power 
is  executed,  upon  ordinary  principles  it  does  not  arise 
at  all.    His  lordship  said  that  he  did  not  agree  with 
the  proposition  that  the  writing  is  the  thing  to  be  at- 
tested.   In  the  case  of  an  execution  by  will  of  a  power 
in  the  ordinary  words,  "  by  his  deed  sealed  and  defr 
vered  in  the  presence  of  two  or  more  credible  wt- 
nesses,  or  by  his  last  will  attested,"  £^c.,  it  is  not  flie 
will  that  is  attested,  but  the  act  of  the  testator,  and 
that  necessary  act  is  to  be  found  in  the  statute  of 
frauds,  requiring  not  merely  that  the  instrument  shal 
be  executed  by  the  testator  in  the  presence  of  the  wit- 
nesses, but  that  it  shall  be  attested  and  subscribed  by 
them.   Two  acts  are  therefore  required;  one  that 
he  shall  subscribe  in  their  presence ;  the  other,  that 
they  shall  attest  that  he  has  done  so(^).  Assumii^ 
then,  that  the  deed,  in  order  to  be  a  good  executioQ 
of  the  power,  must  be  a  writing  not  only  sealed  and 
delivered,  but  also  signed,  if  it  is  required  that  both 
should  be  attested,  an  attestation  is  required  of  two 
acts  in  their  nature  different ;  and  if  a  signature  ii 
actually  found  at  the  bottom  of  the  deed,  and  the  jary 
will  find  that  act  as  done  in  the  presence  of  witnesaea^ 
his  lordship  did  not  say  that  would  not  do ;  but  if  it-  ^ 
testation  at  the  time  is  required,  it  cannot  be  pre-  i 
sumed,  where  there  is  no  signature,  though  the  sig* 
nature  which  is  there  may  be  presumed  to  have  bc« 


(e)  But  it  is  decided  that  a  testator  need  not  sign  in  their  presence, 
see  infra. 
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le  presence  of  witnesses  not  appearing  to  be  so. 
erefore  the  real  meaning  of  this  power  is,  that 
\  shall  be  an  attestation  upon  the  instrument  of 
igpong  as  well  as  the  sealing,  and  there  is  upon  the 
ument  no  such  attestation,  it  is  not  a  case  for  the 
imption  of  a  jury  that  the  act  was  done  which 
are  not  to  have  been  done  ;  but  as  this  is  a  case 
eat  importance,  it  is  a  proper  subject  for  the  de- 
I  of  a  court  of  law ;  and  his  lordship  accordingly 
ted  a  case  to  the  court  of  Common  Pleas, 
le  Judges  of  the  Common  Pleas,  after,  it  is  un- 
Lood,  considerable  fluctuation  of  opinion,  returned 
certificates — Lord  C.  J.  Mansfield  being  of  opi- 
that  the  power  was  duly  executed,  and  the  other 
I  Judges  being  of  a  contrary  opinion.  The  Chief 
^  was  of  opinion,  that  though  the  form  of  attes- 

I  did  not  contain  in  it  the  word  signed,"  the 
ssses  must  be  understood  to  have  attested  the 
ng  as  well  as  sealing  of  the  deeds  by  the  two 
ids.  The  omission  of  the  word  signed,"  he 
ght  immaterial^  and  he  also  thought  that  the  sub- 
ent  attestation  would  supply  any  defect  in  the 
er,  because  when  the  Woods  signed  in  the  pre- 
5  of  the  witnesses,  they  did  all  that  was  to  be 
by  them,  and  they  could  not  aferwards  resdnd 
■ral  it,  and  no  rule  required  that  the  attestation 
1(1  be  immediately  written  at  the  time  of  the  exe- 

II  of  the  instrument.  The  other  three  Judges 
iered  the  question  to  depend  simply  on  the  true 
traction  of  the  terms  of  the  power;  and  they 
^that  the  signature  by  the  parties  was  not  com- 
mded  in  the  words  made  use  of  in  the  attestation, 
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and  that  the  subseqoent  attestation  did  not  cure  the  j 
defect(f). 

The  Lord  Chancellor,  upon  tliese  certificates  being 
returned,  of  course  dismissed  the  bill,  which  was  for 
a  specific  performance  against  a  purchaser.  It  was 
not  necessary  for  his  Lordship  to  give  an  opinion  on 
the  question. 

The  same  point  afterwards  came  before  the  Court 
of  King's  Bench.  A  power  to  two  persons  was  re- 
quired to  be  exercised  "  by  any  deed  or  writing  under 
both  their  hands  and  seals,  to  be  by  them  duly  exe- 
cuted in  the  presence  of  and  to  be  attested  by  two  or 
more  credible  witnesses(^)."  The  body  of  the  deed 
executing  the  power  stated  that  it  was  "  under  the 
hands  and  seals  of  both  the  donees,  attested  by  and 
duly  execute('  l\  the  presence  of  the  two  credible 
persons  whose  names  are  thereupon  indorsed  as  wit- 
nesses thereto."  The  attestation  contained  the  words 
"  sealed  and  delivered"  only,  but  the  witnesses,  by  a 
subsequent  attestation,  certified  that  the  deed  was 
signed  as  well  as  sealed  in  their  presence.  The  Court 
of  King's  Bench  held  that  the  power  was  badly  exe- 
cuted. 

In  a  sfiU  later  case(A),  the  Court  of  King's  Bench 
expressed  their  intention  to  adiiere  to  their  former 
decision,  without  again  entering  into  the  question. 
The  power  was  "  by  deed  or  deeds,  writing  or  wri- 

(/';4Taunt.  213;  see  the  ccr-      (h)  Wright  v.  Barlow,  IWk  ! 

tifiicatcs,  Appendix,  No.  6.  Nov.  1814.  MS.  Siigden,  for  the 

(g)  Doe  V.  Peach,  Easter  Term,  person  claiming  under  the  power, 

1814,  MS.  Reader,  for  the  person  Holroyd,  contra;  S  Maule  and 

claiming  under  the  power,  Den-  Selw.  512;  and  see  Moodie  9- 

man,  contra;  2  Maule  and  Sehr.  Reid,  1  Madd.  516. 
576. 
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;8,  under  her  hand  and  seal,  attested  by  two  or  more 
lible  witnesses,  or  by  her  last  will  and  testament 
mting,  or  any  writing  purpoiling  to  be  her  last 
and  testament,  to  be  by  her  signed,  sealed,  and 
ilished,  in  the  presence  of  three  or  more  credible 
nesses/'  to  charge  the  estate  with  4,0002.  to  be  paid 
he  donee  ^  by  the  same  deed  or  deeds,  writing  or 
jnga,  or  last  will  and  testament,  or  writing  pur- 
ing  to  be  her  last  will  and  testament,"  should  ap- 
it.  And  for  more  effectually  securing  tiie  charge, 
was  authorized  to  limit  and  appoint"  the  estate 
neraUy)  to  trustees  for  a  term.  The  deed  was 
led  by  the  donee  of  the  power  in  the  presence  of 
witnesses,  but  the  word  signed  was  not  contained 
he  attestation.  The  case  was  directed  by  the  Mas- 
of  the  Rolls.  Lord  EUenborough,  upon  the  gene- 
point  being  pressed,  stated  that  the  Court  would, 
were  wished,  turn  the  case  into  a  special  verdict, 
that  it  might  come  before  the  twelve  Judges ;  and 
Lordship  sold,  that  he  could  not  say  to  what  de- 
on  the  Court  mi^ht  come  with  the  assistance  of 
other  Judja;es.  The  Court  of  King's  Bench,  on 
2d  February,  1815,  certified  that  "tiiey  were  of 
lion  that  the  aforesaid  power  given  to  the  said 
labeth  Barlow  was  not  duly  and  effectually  executed 
ttie  said  indenture  of  the  SOth  of  January  1781." 
B  certificate  was  signed  by  Lord  EUenborough,  C. 
ir.  Justice  Le  Blanc,  and  Mr.  Justice  Bayley.  The 
B  will  probably  be  carried  farther. 
II  the  case  of  Moodie  v.  Reed,  a  power  to  be  exe- 
sd  by  will,  or  any  writing  or  appointment  in  na- 
5^  of  a  will,  to  be  signed  and  published  in  the  pre- 
ce  of  and  attested  by  two  or  more  credible  wit- 
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hesses,  was  hdd  to  be  not  well  executed  hf^ 
signed  by  the  donee,  and  attested  thus,  **iiit 
B.  H.  and  /.  H.  f  although  the  testatrix  told  leM 
die  witnesses  that  that  paper  was  her  will.  Bntil 
4ie  last  words  of  the  will  were,  *^  These  my  lail 
qnestB,  »gned  by  me,  and  then  the  wocii 
ness,  and  the  names  of  tbe  witoesses,  followed*  > 
th6  dednon  proceeded  on  the  ground  that  a.||| 
sttdh  does  not  reqOiriB  puUication.  Lord  C.  1^41 
held  diat  the  toUnesses  had  dMrly  oUeM  the 
hot  that  there  was  no  attestation  of  the  piditicatii 

The  otgection  to  the  common  attestation!  on 
it  is  apprehended,  be  sustained  upon  the  litml: 
struction  of  tiie  words.  According  to  thrirBtwiil 
struction  the  power  is  duly  executed.  ThelMtolMi 
is  under  the  hand  and  seal  of  the  party^  ji4A.  Ii 
tested  by  the  number  of  witnesses  regiifed :  i 
this  is  all  that  the  parties  intended.  The  words 
der  the  hand  and  seal  attested,"  £^c.  are,«s  I  1 
already  observed,  in  nearly  all  the  old  common.fiM 
Hjey  were  never  inserted  with  a  view  to  altof; 
established  form,  of  attestation. 

The  three  Judges  who  certified  agunst  the  vafi 
of  the  subsequent  attestation  in  Wright  and  Wi 
ford,  grounded  their  opinion  in  part  upon  its  b 
the  usual  and  common  way  of  attesting  the  execu 
ci  all  instruments  requiring  attestation,  to  make 
part  of  the  same  transaction  with  the  execution  of 
deed.  The  same  ground  would  uphold  the  comi 
attestation  as  a  due  execution  of  the  power,  for 
questionably  that  has  always  been  the  usual  and  o 
mon  way  of  attesting  such  instruments. 


(0  7  Taunt  355, 1  Bfadd.  516. 
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The  power  only  contemplates  the  common  mode 
if  executing  a  deed,  viz.  signing  and  sealing  by  the 
arty,  and  attesting  by  the  witnesses.    The  requisi- 
on  in  these  cases  is,  that  the  deed  shall  be  attested^ 
ut  it  does  not  require  that  the  witnesses  shall  sign 
in  attestation.    According  to  the  words^  an  attesta- 
ion  by  witnesses  of  the  execution  would  be  sufficient, 
(though  they  should  not  sign  a  written  memorandum 
f  the  fact.   Now  it  was  decided  in  the  late  case  of 
f  McQueen  v.  Farquhar(A:),  that  where  the  witnesses 
re  not  required  to  attest  the  facts,  a  written  attesta- 
ion  by  them,  containing  the  words  "  sealed  and  deli- 
vered*' oiily,  does  not  exclude  the  presumption  that  it 
was  also  mgaed  in  their  presence.    The  same  rea- 
]omng  must  lead  us  to  the  conclusion,  that  a  voluntary 
jnritten  attestation,  in  the  above  cases,  must  receive 
(he  same  construction.   The  witnesses  are  not  pre- 
duded  from  proving,  or  a  jury  from  presuming,  that 
the  deed  was  signed,  as  well  as  sealed  and  delivered 
in  the  presence  of  the  witnesses.    If  the  word  attested 
is,  10  ftvour  of  the  common  understanding  of  mankind, 
to  be  considered  as  requiring  a  written  attestation,  the 
ttme  fiivourable  construction  must  of  necessity  hold 
Ae  words  sealed  and  delivered,  in  the  attestation,  to 
be  a  sufficient  compliance  with  the  power. 

Suppose  the  memorandum  to  have  been,  ""Wit- 
neaa,"  «  Witnesses,"  "  Witnessed,''  "  Attested,"  or  the 
like,  could  it  be  contended,  if  the  deed  was  executed 
HI  the  manner  required  by  the  power,  that  the  wit- 
Besses  were  precluded  from  proving  the  facts  by  their 
Utefltation  ?(2)  And  if  a  general  attestation,  mtt  stating 

(ft)  Supra. 

(0  See  and  observe  Moodie  v.  Reid,  cited  supra. 
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the  precise  acts  done  in  their  presence^  would  Dot  ex- 
clude the  proof  of  their  having  been  done,  it  must  be 
conceded,  that  it  is  not  essential  for  the  witnesses  to 
sign  a  memorandum  containing  all  the  facts  which 
they  attest.    If  this  be  not  essential,  upon  what  ground 
can  the  common  form  exclude  the  proof  of  the  deed 
having  been  signed  in  their  presence,  when  it  is  pe^ 
fectly  settled,  that  where  witnesses  are  not  bound  to 
sign  an  attestation,  an  incomplete  statement  in  a  me- 
morandnm  signed  by  them  will  not  exclude  the  proof 
or  presumption  of  their  having  attested  the  act  wludi 
they  have  omitted  to  state  ?  For  in  the  latter  case  flie 
argument  against  the  attestation  is  as  forcible  as  it  b 
in  the  former.   "  You,  the  witness,  having  only  stated 
that  you  witnessed  the  sealing  and  delivery  of  the 
deed,  cannot  now  be  permitted  to  prove,  nor  can  a  jury 
presume,  that  you  also  witnessed  the  signing  of  it** 
It  is  al&o  open  to  contend,  that  there  is  no  substan- 
tial difference  between  a  power  to  be  executed  in  tiie 
presence  of  witnesses,  and  a  power  to  be  ext^cuted  ifl 
the  presence  of  and  attested  hy  witnesses.    In  the  for- 
mer case,  it  is  of  course  implied  that  the  vntnesset 
must  attest  the  act  to  be  done,  for  otherwise  the  re- 
quisition would  be  nugatory.   Now  this  is  all  whiA 
is  required  in  the  latter  case.    The  witnesses  are  imM 
required  to  attest,  and  subscribe  a  memorandum  of 
attestation^  but  merely  to  attest  the  execution  of  the 
instrument. 

At  all  events,  where  the  deed  is  stated  in  the  body 
of  it,  to  be  executed  and  attested  in  the  maimer  re- 
quired by  the  power,  the  attestation,  coupled  with  the 
body  of  the  deed,  appears  to  be  a  sufficient  compliance 
with  the  power.    The  attestation  in  practice  is  always 
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3n8idered  a  part  of  the  deed.    //  is  counted  in  as 
trtof  the  instrument^  and  the  stamp-duty  is  paid  on 
It  is  a  part  of  the  same  transaction,  and  it  is  diffi- 
lit  to  comprehend  upon  what  rule  of  law  it  can  be 
msidered  independently  of  the  instrument.    Such  a 
Kistruction,  it  must  be  admitted,  is  a  forced  one,  and 
defeats  instead  of  suppoils  the  intention  of  the  par- 
It  is  true,  that  until  the  execution  of  the  deed, 
e  body  of  it  can  only  state  prospectively  what  is  in- 
nded  to  be  done  ;  but  the  moment  the  deed  is  per- 
cted,  it  contains  a  solemn  averment  of  the  fact.  It 
ands  on  the  same  footing  with  the  words  of  convey- 
ice  in  the  deed.    Although  they  import  a  present 
peration,  yet  they  are  not  called  into  action  until  the 
?ed  is  executed.    The  memorandum  of  attestation 
ight  to  be  construed,  together  with  the  body  of  the 
ded,  as  a  full  statement  of  all  the  facts. 
The  writer  was  one  of  those  who,  before  the  deci- 
lOQ  in  Doe  v.  Peach  was  pronounced,  thought  that 
5ven  if  the  general  rule  was  to  prevail,  yet  that  case 
vould  form  an  exception  out  of  it.    This  opinion  was 
founded  on  the  statement  in  the  body  of  the  deed 
that  the  solemnities  were  complied  with,  and  also  on 
the  particular  words  of  the  power.    It  was  required 
to  be  under  the  hands  and  seals  of  the  donees,  ^  to  be 
by  them  duly  executed  in  the  presence  of,  and  to  be 
itoted  by,  two  or  more  credible  witnesses."   It  was 
mider  their  hands  and  seals,  and  it  was  duly  executed 
ly  them  in  the  presence  of,  and  attested  by,  two  wit- 
IMBea.    The  power  did  not  seem  to  require  that  the 
llBitation  to  the  deed  should  contain  the  word  signed : 
t appeared  rather  to  intend  that  the  deed  should  be 
aucuted  and  attested  in  the  common  way.   It  was 
n  n 
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to  be  under  the  hand  and  seal  of  the  party,  and  its  dK 
execution  was  to  be  attested  by  two  witnesses.  There 
seemed  therefore  to  be  a  fair  opening  for  considering 
this  case  as  not  within  the  authority  of  Wright  and 
Wakeford  ;  but  it  was  decided  to  be  obnoxious  to  the 
same  rule. 

The  strong  ground  however  against  the  rule  has 
not  yet  been  stated.  It  is  the  construction  which  tbe 
statute  of  frauds  has  received.  By  that  statute  it  is 
enacted  that  all  devises  shall  be  in  WTiting,  and  «0Md 
by  the  testator,  and  shall  be  attested  and  subBGiibei 
in  the  presence  of  the  said  devisor,  by  three  or  foiv 
credible  witnesses.  These  words  are  very  fordUe, 
for  as  the  attestation  and  subscription  are  required  to 
be  made  by  the  witnesses  in  the  presence  of  the  de- 
visor, it  was  clearly  intended  that  the  wiU  «hoidd  be 
signed  by  him  in  their  presence,  and  the  witDesses  are 
expressly  required  to  subscribe  in  the  pvesence  of  the 
testator.  It  has,  however,  been  decided,  first,  that  tbe 
devisor  need  not  sign  in  the  presence  of  the  wit- 
nesses(m) ;  secondly,  that  the  subscription  of  the  wit- 
nesses to  an  attestation,  which  only  contains  the  words 
"  sealed  and  delivered  by,"  £^c.  is  sufficient(ii) ;  aod^ 
thirdly,  it  has  in  three  different  cases(o)  been  hddeiii 
that  although  the  fact  of  the  subscription  of  the  wit- 
nesses, in  the  presence  of  the  testator,  is  omitted  in 
the  attestation,  yet  if  the  witnesses  be  dead,  and  thdr 
hands  proved  in  common  form,  it  is  evidence  to 
left  to  a  jury,  of  a  compliance  with  all  the  circoBr 
stances.  And  yet  it  was  contended  that  the  hands  sf 
the  witnesses  could  only  stand  to  the  facts  they  had 
subscribed  to.  Verdicts  were  given  in  favour  of  fte 
wills  ;  and,  indeed,  it  seems  clear,  that  in  every  one 

(m)  Ellin  v.  Smith,  1  Ves.  Jun.  (n)  Trinuner  v.  JacbWt  ^ 

11;  Addy  v.  Grix,  8  Ves.  Jun.  Burn's  Eccl.  Law,  130. 

504  ;  and  see  Dormer  r.  Thurland,  (o)  Hands  v,  James,  Con.  IM-; 

a  P.  Wms.  506;  Weslbrook  v.  Cr<rft  v.  Pawlett,  2  Stnu  llMi 

Kennedy,  1  Ves.  and  Bea.  362.  Brice  v.  Smithy  Willea,  1. 
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)f  this  nature,  free  from  any  particular  suspicion,  a  jury 
wcnAd  find  the  solemnities  adhered  to(  i). 

There  is  certainly  no  distinction  between  a  power 
0  be  executed  by  will,  and  a  power  to  be  executed 
J  deed,  in  r^rd  to  the  rule,  that  the  solemnities 
equired  must  be  adhered  to.  In  Dormer  v.  Thur- 
andQn),  where  the  power  was  by  will,  or  any  instru- 
nent  in  the  nature  of  a  will,  under  hand  and  seal,  at- 
38tcd  by  three  witnesses,  it  was  considered  that  an 
zeeutioB  according  to  the  statute  of  frauds  would  be 

fuffident  compliance  with  the  power,  with  the  ad- 
ition  of  sealing.  And  it  seems  clear,  that  if  a  power, 
rere  f^ven  to  be  executed  by  will  in  the  words  of 
he  statute^  the  courts  could  not  decide  that  an  exe- 
ution  suffident  within  the  statute  was  not  a  due  exer- 
ise  of  tbe  power.  If  any  distinction  is  to  be  made 
etween  the  cases,  the  statute  ought  to  receive  a  strict 
ODStruction  rather  than  a  private  power.    Every  ar- 

(p)  2  P.  Wms.  506. 


Ul)  HMfolliiwine  note  was  added  by  the  editor  to  the  CHse  of  fVestbrook  v.  Keiaiethf, 
ithe  •AiamcaM  ediuon  of  Vetey  &  Jieame^a  Jiep9rt8,  reoently  published. 
"KhMiteardHerniined  in  Soctb  Cakouma,  that  a  will  execute<I  in  thu  presence  of  two 
vhmrihmg  vitaCMea,  is  not  sach  an  execution  under  the  statute  as  will  pass  real  estate,  al- 
bngll  the  poner  of  the  win  was  present  at  tlie  execution,  but  did  not  subscribe  the  same  as 
vilnitt  Ud  m  codicil  executed  in  tbe  presence  of  two  subscribing  witnesses,  one  of  whom 
r»dilfo«Dt  from  the  two  witnesses  to  the  will,  does  not  give  effect  to  the  will,  as  to  the  real 
M.  &  JOmUap  et  al.  B.  Jhmlap  etal.K  Desaus.  Cha.  Rep.  SOS,  The  statute  requir- 
%  Arer  vitnesset,  and  the  practice  of  the  Court  of  Chancer)-  boinp;  rigorously  to  rec^uire 
MaB  fArw  whndd  be  exagnmed,  a  will  executed  in  the  presence  of  the  principal  devisee, 
ikoafaaeribed  as  a  witness,  and  two  other  subscribing  witnesses,  is  not  duly  executed  to  pass 
jildttttiei  the  iaterat  of  such  derisee  rendering  him  incompetent  and  his  signature  a  nul- 
i9>  Nor  eould  the  penner  of  the  will,  who,  being  uamrd  an  executor,  wrote  his  name  on 
■fan  of  ift^aad  was  present  at  the  execntion,  be  considered  a  witness  under  the  statute. 
Mpoul  SneigrnrvCt  i  Desaus.  Cha.  Kep.  274w  See,  however,  Seara  v.  BUUngham^ 
^mm.  Hep.  358.  In  MASSAcausim  it  has  been  observed,  that  the  legislature,  in  requir- 
IgttntoobseribiBg  witnesses  to  a  will,  did  not  oontemplste  the  mere  formality  of  signing 
MrnHet--thc7  were  placed  around  him  to  ascertain  and  judge  of  his  capacity,  and  must 
tMiOMd,  if  living  and  in  the  power  of  the  Court.  Chaae  et  a7.  v.  Uncaln,  3  Mass.  Rep. 
K^Bttif  U  be  impossible  to  procure  any  one  of  the  witnesses,  or  he  have  become  inconi- 
Mfeot,  ftt  Court  will  proceed  without  him  ex  neceuUate  rei,  and  resort  to  tlie  next  best 
ddnot  of  which  the  case  will  adroit.  Sears  v.  Dillingham.  In  PENTrsTLVAif  ia  it  is  not 
H^tmmjf  thot  o  will  devising  real  estate  should  be  sealed  ;  nor  that  all  the  siibscribing  wit- 
■K^tvo  being  safiicient,  should  prove  the  execution ;  nor  that  the  proof  of  the  will  should 
^■■It  hf  tboM  who  subscribed  as  witnesses;  nor  that  tho  will  should  be  subsorilH^d  by  the 
N«IM.  Bight  V.  Wilton,  1  Hall.  94.  So  if  the  testator  write  his  will  himself,  his  hand- 
mkwmf  be  proved.  Bavard  v.  Jkntu,  3  Binn.  418.  Ardnt  v.  Ardnt,  1  Serg.  &  Kawle, 
Ifc  Tho  hawt-vriting  of  the  witnesses,  if  dead  or  out  of  the  power  of  the  Court,  may  be 
Mb  M^ftttr  rsui^,  STeates,  511.  If  there  be  bnt  one  subscribing  witness  who 
pM'te  wflly  oinumstances,  where  they  go  directly  to  the  act  of  disposition  itself  by  the 
lililrp  wm  b«  riren  m  evidence  to  supply  the  want  of  tho  other  whoesa.  JEytter  v.  Young, 
mtm  V.  M^aSfknl,  S  Ycfttet,  170.*'] 
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guraent  which  can  be  urged  upon  a  private  pomr 
applies  more  forcibly  to  the  statute.  The  legislature, 
in  order  to  prevent  frauds  and  perjuries,  prescribed  i 
new  rule,  which  ou^ht  to  have  been  strictly  followed, 
whereas  the  powers  in  question  were  merely  intended 
to  follow  tiie  established  practice,  and  not  to  intro- 
duce a  new  one. 

In  deciding  upon  the  due  construction  of  the  sta- 
tute of  frauds,  the  Judges  did  not  attempt  to  cut  down 
its  provisions,  but  construed  them  according  to  the  in- ' 
tention  of  the  legislature ;  and  although  one  learned 
judge  thought  that  the  witnesses  should  attest  the 
signing  by  the  testator,  yet  that  was  overruled.  It 
was  also  held,  that  an  attestation,  containing  the  words 
sealed  and  delivered^  was  sufficient ;  and  it  was  said 
that  this  was  grounded  on  the  inconvenience  that 
might  arise  in  families,  from  having  it  known  that  a 
person  had  made  his  will.    The  inconvenience  which 
a  contrary  decision  upon  private  powers  has  occa- 
sioned in  families,  shows  how  strongly  the  same  rule 
was  called  for  in  regard  to  them.    The  statute  of 
frauds  does  not,  like  the  common  powers,  merely 
require  an  attestation,  but  it  expressly  requires  ao 
attestation  and  subscription^  and  yet  the  subscrip- 
tion, as  we  have  seen,  need  not  contain  all  the  facts 
which  the  witnesses  attest.    It  is  nevertheless  held, 
that  in  a  case  of  a  private  power,  a  subscription,  al- 
though not  required  by  the  power,  excludes  the  proof 
or  presumption  of  the  witnesses  having  attested  aiy 
act  which  is  not  stated  in  the  attestation !  The  statnia 
too  in  express  words,  requires  that  the  witnessed  ahiD 
attest  and  subscribe  in  the  presence  of  the  testator.  It 
is,  however,  settled  that  the  attestation  need  not  state 
that  fact.   The  Judges  have  said  that  the  vritneases 
ought  to  set  their  names  as  witnesses  in  the  presence 
of  the  testator ;  but  it  is  not  required  by  the  statute 
that  this  should  be  taken  notice  of  in  the  subscription 
of  the  will ;  and  whether  inserted  or  not,  it  must  be 
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red.  If  inserted,  it  does  not  conclude,  but  it  may 
woYed  contra ;  then  if  not  conclusive  when  insert- 
be  omission  does  not  conclude  that  it  was  not  so. 

we  oompare  the  common  power  upon  which  it 
eld,  that  the  attestation  must  contain  the  word 
ed,  with  the  words  in  the  statute  which  have  re- 
ed a  contrary  construction,  we  shall  at  once  see 

difficult  it  would  be  to  attempt  to  reconcile  the 

lie  words  of  the  sta-  The  words  of  a  common 
tute.  power. 

evues  to  be  "  in  writ-      "  By  deed  or  writing 
and  rigned  by  the  under  his  hand  and  seal, 

ysodeviangthesame,  attested  by  two  or  more 

by  some  other  person  credible  witnesses.'' 

lis  presence,  and  by 

xpresa  direction]  and 
be  attested  and  sub- 

led  in  the  presence  of 

Bud  devisor,  by  three 

lur credible  witnesses." 

he  common  power  requires  much  less  than  the 
ite.  Let  us  suppose  that  a  power  was  given  to 
xecuted  by  wiH,  in  the  very  words  of  the  statute^ 
d  the  courts  put  a  different  construction  on  those 
•  wiyrds  to  that  which  they  have  already  received  ? 

answer  is  obvious.  Suppose  a  power  to  be  in 
very  words  of  the  statute^  but  the  word  writing  to 
Kd  generally,  and  not  to  be  confined  to  a  will. 

settled,  that  such  a  power  may  be  executed  by 
I  or  will.  If  a  will,  attested  so  as  to  satisfy  the 
Mb,  would  be  a  good  execution  of  the  power, 
ft^it  be  contended,  that  a  deed  executed  under  the 
i^'power,  in  the  attestation  to  which  the  word 
pd  was  onutted,  is  a  bad  execution  of  the  power  ? 
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And  if  such  powers  must  be  held  to  be  duly  ex» 
cuted,  upon  what  ground  can  a  power  to  be  executod 
by  writing,  under  hand  and  seal,  and  attested  by  1v^^ 
nesses,  be  considered  to  require  the  fact  of  signatore 
to  be  inserted  in  the  attestation  ? 

It  seems  impossible  to  reconcile  the  cases.  If  the 
recent  decisions  are  to  stand,  all  the  decisions  on  the 
statute  of  frauds  to  which  I  have  adverted,  and  iriiieh 
have  so  long  been  held  sacred,  will  in  effect  be  ove^ 
ruled.  If,  however,  the  decisions  on  the  statute  flhoidd 
be  deemed  to  rule  the  case  under  consideration,  not 
oidy  would  contrary  decisions  on  the  same  wordrbe 
avoided,  but  the  daily  contracts  of  mankind  would  be 
upheld  accor^ng  to  their  intention,  and  the  bounty  of 
testators  would  flow  in  the  channel  in  which  it  was 
tended  to  go.  In  this  case  the  courts  have  not  to 
stru^e  with  the  words  in  order  to  support  the  exe- 
cution of  the  power.  But  if  even  the  words  were 
hard  to  manage,  yet  the  general  opinion  of  the  Pro* 
fession,  under  which  men  have  so  long  been  indocecl 
to  act,  would  seriously  call  on  the  courts  to  struggle 
with  the  words,  and  make  them  bend  to  that  constmo- 
tion  which  they  have  in  practice  so  long  received. 

The  alarm,  which  the  decision  in  the  cases  abore 
considered  spread  through  the  country,  induced 
le^slature  to  pass  an  act  to  amend  the  law  in  tbii 
respect(5f). 

It  is  entitled, An  act  to  amend  the  laws  respecting 
the  attestation  of  instruments  of  appointment  and  re^ 
vocation,  made  in  exercise  of  certain  powers  in  dee4h 


(q)  54  Geo.    c.  168.  Mr.  Preston's  Act. 


OF  THE  COMPLIANCE  WITH  C0NDITION8.  ^55 

b,  and  other  iostruments."  It  received  the  royal 
sat  on  the  80th  July,  1814.  It  redtes,  that  pollers, 
lorities  and  trusts,  were  in  many  cases  required 
)e  executed  by  deeds  or  instruments  signed  by  or 
Ler  the  hands  of  the  persons  executing  tiie  same ; 
persons  consenting  to  or  directing  acts  respecting 
h  powers,  authorities  and  trusts,  were  frequently 
■red  to  signify  such  consent  or  direction  by  deecb 
nstruments  signed  by  them,  or  under  their  hands ; 
ithat  it  had  been  the  ordinary  practice,  in  the  me- 
random  of  attestation  of  deeds,  to  express  die 
Is  «C  aeaKng  and  deUvery  only ;  and  tiiat  doubts 
3  JOSKD  nspecting  the  vididhy  of  deeds  or  instm- 
iUtB  80  attested  and  requiring  signature,  althoi^ 
!  same  must  have  been  actually  signed  by  the  per- 
1,  wbose  signature  was  required  thereto,  and  the 
es  of  many  purchasers,  and  of  (rther  persons  daim- 
;  under  such  instruments,  might  be  defective  for 
uit  of  4ihe  insertion  of  the  word  signed,"  or  some 
ord  to  that  effect,  in  the  memorandum  of  attestation 
ereo£  And  it  recites,  that  it  was  expedient  that 
e  tides  of  purchasers  and  other  persons  should  not 
'  disttfrbed,  merely  on  account  of  the  omission  to 
press  the  fwX  of  signature  in  the  memorandum  of 
Mation  of  any  such  deed  or  other  instrument  al- 
lAjr  made:  it  was  therefore  enacted,  that  every 
Ml  or  other  instrament,  already  made  with  the  in- 
Mfen  to  exerdse  any  power,  authority,  or  trust,  or 
ifgaify  the  consent  or  direction  of  any  person  whose 
lilWHt  or  direction  might  be  necessary  to  be  so  sig- 
tfMMild  (if  duly  signed  and  executed,  and  in 
UfH^tspeCtM  duly  attested)  be  from  the  date  thereof, 
d  so  as  to  establish  derivative  tides,  if  any,  of  the 
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same  validity  and  effect,  and  no  other,  at  law  and  io 
equity,  and  proveable  in  like  manner  as  if  a  memo- 
randum of  attestation  of  signature,  or  being  unda 
hand,  had  been  subscribed  by  the  witness  or  witnesses 
thereto ;  and  the  attestation  of  the  witness  or  witnesses 
thereto,  expressing  the  fact  of  sealing,  or  of  sealing 
and  delivery,  without  expressing  the  fact  of  signing  or 
any  other  form  of  attestation,  should  not  exclude  the 
proof  or  the  presumption  of  signature. 

And  it  was  enacted,  that  the  act  should  extend  and 
be  construed  to  extend  to  all  deeds  and  other  instni- 
ments  already  made  in  exercise  of  powers,  aufhoii- 
ties,  and  trusts,  of  sale,  exchange,  partition,  selection 
nomination,  discretion,  leasing;,  jointuring,  raising  por* 
tions,  and  other  charges,  and  for  appointing  new  trus- 
tees, and  other  powers,  authorities  and  trusts  what- 
soever, or  made  for  evidencing;  assent,  consent,  re- 
quest, direction,  or  any  other  like  circumstance  in  re- 
ference to  the  execution  of  any  such  powers,  autho* 
rities,  or  trusts. 

But  it  is  provided,  that  the  act  should  not  extend  ; 
to  revive  or  give  effect  to  any  appointment,  revoca- 
tion, or  other  assurance  theretofore  made,  as  iiu-  «  i 
the  same  had  been  avoided  by  entry  or  claim,  or  bj 
suit  at  law  or  in  equity,  or  by  any  other  legal  or  eqn- 
table  means  whatsoever;  nor  should  the  act  affiMt 
or  prejudice  any  suit  at  law  or  in  equity,  then  clepenA* 
ing,  for  avoiding  any  deed  or  other  instrument  of  ip* 
pointment,  revocation  or  assurance.   And  it  is  alM  . 
provided,  that  if  any  person  who  had  made  any  sudi  ; 
entry  or  claim,  or  who  had  brought  any  such  suit  or 
had  defended  any  suit  for  the  purpose  of  avoidinf 
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ny  nch  appointment,  revocation,  or  other  assurance, 
liould  release  the  benefit  of  the  same  entry,  daim, 
nit,  or  defence,  i^thin  six  calendar  months  next  after 
he  iiarang  of  the  act,  then  such  entry  or  claim,  or 
luit  or  defence,  should  not  prejudice  or  avoid  any 
luch  appointment,  revocation,  or  other  assurance,  but 
Bvery  foch  appointment,  revocation,  or  other  assur- 
ince,  should  be  and  remain  in  force  under  the  act,  as  if 
10  soch  entry  or  claim  had  been  made,  or  suit  brought 
Dr  defended. 

And  it  is  lastly  provided,  that  nothing  in  the  act 
contdned  diould  extend  to  affect  any  question  re- 
specting any  instrument  not  within  tlie  provisions  of 
the  act,  and  which  might  want  any  formality  in  the  at- 
testation of  any  witness  or  witnesses  thereto,  but  such 
iostniment  should  have  the  same  force  and  effect  as 
it  might  have  had  if  the  act  had  not  been  made. 

The  above  act,  which  it  will  be  observed  was  passed 
after  the  decisions  were  pronounced  in  Wright  and 
Wakeford,  and  Doe  and  Peach,  still  treats  the  points  as 
only  doubtful,  and  it  recognizes  the  established  practice 
iothese  cases  to  be,  to  express  the  facts  of  sealing  and 
Uivery  only  in  the  memorandum  of  attestation. 

It  is  much  to  be  regretted  that  the  measure  was  not 
nde  at  once  a  complete  remedy  for  the  evil  which  it 
iraltssed  to  cure.    Every  sound  principle  of  legisla- 
tioBfequired  that  the  act  should  be  prospective.  The 
act,  however,  was  limited  in  its  progress  through  par- 
chment, to  a  retrospective  operation.    'I'he  question 
■Mefore  must  still  frequently  occur  in  regard  to  future 
MHltioni^  of  powers.  To  prevent  its  recurrence  as 
■■h  as  possible,  every  conveyancer  should  expunge 
pom  bia  common  forms  any  expression  which  may  be 
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considered  to  require  the  word  "  signed"  to  be  insert- 
ed in  the  attestation ;  and  solicitors  should  in  everg 
case  make  the  attestation  signed,  sealed  and  deli- 
vered." If  the  latter  precaution  were  generally  adopt- 
ed  the  old  form  would  be  forgotten,  and  the  question 
would  never  arise. 

The  act  only  extends  to  a  defective  attestatioo  of 
signature,  and  therefore,  where  the  attestation  noticed 
the  signing,  but  omitted  the  sealing,  which  ¥ras  re- 
quired by  the  power  to  be  attested,  the  power  waa, 
upon  the  foregoing  authorities,  held  to  be  hadly  exe- 
cuted, and  the  case  was  not  considered  to  be  within 
the  act  (r). 

There  are  many  cases  which  fall  within  the  excep- 
tions in  the  act. 

The  amendments  in  the  act,  in  its  progress  through 
the  Lords,  appear  to  have  been  made  without  suffi- 
cient  consideration.  In  point  of  fact,  the  preamble,  8S 
amended,  never  once  hits  the  case  upon  which  the 
doubt  hinges,  but  throughout  states  a  case  upon  which 
no  doubt  is  entertained.  The  doubt  was  not  whether  j 
powers  required  to  be  executed  by  deeds  signed  | 
would  be  well  executed  where  the  attestation  only  1 
expresses  the  facts  of  sealing  and  delivery ;  but  whe- 
ther such  powers  would  be  well  executed  where  they 
were  required  to  be  executed  by  deeds  signed  md 
attested  by  witnesses.  This  mistake  in  the  preamble 
may  be  thought  to  render  it  questionable,  wheth» 
the  enacting  part  of  the  statute  applies  to  the  right 
case,  particularly  with  reference  to  the  last  proviso 
in  the  act,  which  also  is  an  amendment,  but  wluch 
however  I  do  not  profess  to  comprehend. 

(r)  Doe  T.  Pierce,  6  Taunt  40£. 
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An  diificulties  would  be  obviated  by  a  decision  of 
le  twelve  judges  against  the  validity  of  the  objection, 
r  by  a  simple  act  of  parliament,  repealing  the  pre- 
snt  one,  and  declaring  that  instruments  executed  un- 
er  powers  shall  be  as  operative,  although  the  attes- 
itiou  contains  only  the  words  sealed  and  delivered, 
B  they  would  be  if  the  word  signed  was  addend.  This 
^ould  not  render  it  unnecessary,  where  the  circum- 
Ances  called  for  it,  to  prove  that  the  instrument  was 
igned  in  the  presence  of  the  witnesses.  Such  a  pro- 
won  therefore  would  work  no  injustice. 


It  is  usual  in  powers  to  say  that  they  may  be  exe- 
cuted in  the  presence  of  a  given  number  of  witnesses, 
or  more,  but  this  is  unnecessary :  no  objection  can  be 
raised  to  the  deed  executing  the  power,  although  it  is 
Attested  by  a  greater  number  of  witnesses  than  was 
in  strictness  necessaryfl). 

It  is  clear,  that  where  an  instrument  executing  a 
power  is  required  to  be  executed  in  the  presence  of 
two  or  more  witnesses,  and  notliing  is  said  about  their 
ittesting  the  execution,  the  power  will  be  duly  exe- 
toted,  although  the  witnesses  do  not  subscribe  the  at- 
testition  indorsed,  or  some  of  them  do,  and  others  do 
iMN(ft).  This  was  decided  in  the  case  of  Sayle  and 
fktAuid(5).  And,  by  analogy  to  the  decisions  upon 
the  ritttute  of  frauds,  it  should  seem  that  in  the  ab- 

hb     (•)  S  Ventr.  355 ;  2  Ch.  Rep.  110 ;  1  Eq.  Ca.  Abr.  345. 


IP)  Tke  toMment  m  the  eaie  of  Porter  ▼.  Turner,  3  Serg.  U  Rawle,  108,  wM  exceut- 
iihftt  pmme  of  more  witneHea  than  was  ncceanry.] 
KQ  flat  vfatt  ii  Mid  Vjr  Jadge  Duvoiv,  S  Serg.  U  Rtwte,  115.] 
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sence  of  an  express  requisition,  that  the  vitnesM'l 
shall  all  attest  the  instrument  at  the  same  time,  tbey 
may  attest  it  at  different  times(0. 

It  has  been  decided,  that  under  the  provisions  of 
the  statute  of  frauds  a  blind  man's  will  need  not  be 
read  over  to  him  in  the  presence  of  the  attesting  wit- 
iiess.  This  decision  would  apply  to  a  similar  case 
under  a  power(?/). 

Where  trusts  are  raised  with  a  power  of  retocatioft 
in  the  settlor,  the  settlement  will  not  \ye  defeated  by 
the  mere  act  of  the  trustee  re-conveying  to  the  set- 
tlor ;  to  effectuate  a  revocation  the  terms  of  the  power 
must  he  complied  with,  although  the  settlement  was 
merely  voluntary(a:). 

It  is  here  material  to  observe,  that,  generally  speak- 
ing, every  formality  required  to  the  execution  of  the 
power,  must  be  perfected  in  the  life-time  of  the  donee 
of  the  power,  although  it  is  external,  or  dehors  the 
deed.  Thus,  in  Hawkins  v.  Kemp,  where  the  deed 
was  required  by  the  power  to  be  enrolled,  the  deed 
in  the  body  of  it  expressed  that  it  was  intended  to  be 
enrolled,  but  it  was  not  enrolled  till  after  his  dcatb. 
It  was  insisted,  that  the  enrolment  would  make  the 
deed  good  by  relation,  and  that  there  was  nothing  pe^ 
sonal  in  it ;  but  the  court,  in  an  elaborate  judgment^ 
held,  that  the  enrolment  could  not  be  made  aguost 
the  consent  of  the  donee  of  the  power,  and  must  of 
necessity  be  made  during  his  life,  as  it  was  one  of  the 

(/)  Cook  t?.  Parsons,  Prec.  CKa-  jun.  11 ;  see  3  Cha.  Ca.  82,  » 
185 ;  Lodge  v.  Jennings,  Gilb.  Eq.      (w)  Longchamp  v.  Fish,  3  New 

Rep.  255 ;  Jones  v.  Lake,  2  Atk.  Rep.  415. 
176,  n. ;  Grayson  v.  Atkinson,  2      (x)  Ellison  v.  Ellison,  6  V* 

Ves.  454;  Ellis  v.  Smith,  1  Ves.  jun.  656. 
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unstances  required  to  the  due  execution  of  the 
The  Lord  Chief  Justice  observed,  that  the 
tion  was  not  so  properly  a  question  of  relation^ 
hether  the  enrolment  could  have  any  effect  rvUh- 
he  donee's  authority^  which  necessarily  determined 
bis  life(^).  In  Wright  v.  Wakeford,  and  Doe  v. 
hf  we  have  seen  that  it  was  held  that  the  attes- 
1  could  not  be  amended  after  the  death  of  the 
'  executing  the  power. 

•  I  proceed  to  consider  the  conditions  required 
"elating  to  the  instrument, 
rhere  a  man  lias,  under  distinct  settlements,  dis- 
t  powers  to  appoint  new  uses,  or  to  revoke  the 
uses,  of  two  distinct  estates,  on  tender  upon  each 
Mntment,  or  revocation  of  any  given  sum  of  mo- 
as  M.,  and  he  tender  one  sum  of  Ss.  only,  and 
.  exercise  both  powers,  the  execution  of  both 
be  deemed  void,  although  the  two  estates  were 
led  to  the  same  uses,  and  the  tenders  were  to  be 
)e  to  the  same  persons(z) ;  but  it  seems  to  have 
D  thought,  that  where  the  powers  require  the  per- 
nance  of  any  other  ac^  than  the  payment  of  the 
ley,  the  performance  of  one  single  act  would  be 
icient(a}.   It  is  evident  that  no  general  rule  can  be 

I  S  East,   410 ;   and   see   a,  pi.  9,  1  Leon.  89, 9  Rep.  106  b. 

case,  1  Rep.  173.  Mo.  261. 

^Bmham's  ca8e(l),  Dy.  S72      {a)  See  Dy.  372  b. 

TUs  case  is  differently  stated  in  Moore.  It  is  there  stated,  that 
rfAe  powers  required  a  tender  of  lOs.  and  that  the  donee  actu- 
■idered  80«. ;  but  the  doubt  was,  whether  a  tender  of  the  two 
bk  oaa  entire  sum  would  do.  Dyer,  Leonard,  and  Coke,  how- 
•Ms  the  case  as  in  the  text. 
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laid  down  on  this  subject.  If,  indeed,  a  man  have  seve^ 
ral  distinct  powers  of  revocation  over  different  estates, 
upon  riding  to  York,  the  performing  the  journey  once 
may  weH  extend  to  all  the  powers.  But  if  the  con- 
ditions were,  that  he  should  provide  a  gown  for  some 
poor  woman,  several  distinct  gifts  would  evidently  be 
requisite ;  this,  however,  it  may  be  said,  is  money's 
worth. 

Where  a  tender  of  a  sum  of  money  is  required  to 
the  valid  execution  of  a  power,  it  is  highly  desirable 
that  the  fact  of  the  tender  should  be  stated  in  the  deed 
executing  the  power,  and  that  the  person  to  whom 
the  tender  is  made  should  acknowledge  it  by  indorse- 
ment on  the  deed;  for  although  the  fact  may  be 
proved  by  parol  evidence,  yet  in  some  cases  it  might 
be  difficult  to  establish  it  to  the  satisfaction  of  a  juvy(d). 
The  practice,  however,  of  requiring  money  to  be  ten- 
dered, is  now  become  obsolete,  but  the  observation 
applies  with  equal  force  to  every  other  external  cir- 
cumstance required  to  the  execution  of  a  power. 

Although  money  is  required  to  be  tendered  at  a 
particular  place ^  yet  a  tender  in  the  absence  of  the 
person  to  whom  it  ought  to  be  made,  and  without  no- 
tice having  been  given  to  him  of  the  time  when  the 
tender  would  be  made,  is  void(c).  But  where  a  cer- 
tain place  and  day  is  limited  for  the  tender,  the  per- 
son to  whom  it  is  to  be  made  must  attend  at  his  pc- 
ril((/).  Where  no  time  is  limited,  notice  ought  to  be 
given  to  the  person  by  whom  the  tender  is  to  be  re- 

(6)  See  Arundel  v.  Philpot,  3  (c)  Ladj  Burg's  case,  Mo.  602. 

Cha.  Ca.  70,  108,  cited,  2  Vern.  {d)  Burrough's  case,  Dj.  354,  a. 

69 ;  Lock  v.  Norborne,  3  Mod.  pi.  32 ;  and  see  3  Cha.  Ca.  67. 
141. 
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^^that  it  will  be  made  at  such  a  time,  and  he 

Ad  be  required  to  be  there  to  receive  it;  and 
i^n,  if  at  the  time  appointed  a  tender  b6  made,  ai- 
hough  he  absent  himself,  it  is  a  good  performance  of 
the  provi8o(^). 

But  ahhough  tiie  tender  is  required  to  be  made  at 
8  given  place,  yet  it  seems  that  a  tender  at  any  other 
flaccj  and  an  acceptance  of  it  by  the  person  to  whom 
it  is  to  be  made,  will  be  valid  even  at  \wi(f)^  unless 
Ae  tender  is  to  be  made  to  a  stranger,  and  not  to  a 
privy  to  the  deed ;  in  which  case  it  seems  that  the 
strict  letter  of  the  condition  must  be  complied  with(^). 

Where  a  tender  is  required  to  be  made  to  a  man 
or  bis  heirs,  if  he  die,  leaving  an  infant  heir,  the  ten- 
der roay  be  made  to  the  infant,  of  whatever  age  he 
nay  be.  And  although  the  infant  be  a  female,  and 
the  wife  of  the  deceased  be  ensient  at  her  husband's 
death,  and  should  afterwards  be  delivered  of  a  son,  yet 
ttiat  ivill  not  invalidate  the  prior  tender  to  the  daugh- 
ter, who  was  heir  pro  tempore.  Where  the  tender  is 
Nqtiired  to  be  made  to  a  man  or  his  assigns^  and  the 
olate  is  limited  to  him  and  his  Jieirs^  the  heir  is  the 
pnper  person  to  receive  the  tender.  These  three 
iMstB  appear  to  have  been  decided  by  Allen's  case  in 
kria  Wardorum^  in  the  llth  of  Jac. 
"^^'Where  the  consent  of  any  person  is  required  to  the 
ttHQtion  of  the  power,  that,  like  every  other  condi- 
liMvmust  be  strictly  complied  with(i). 


fS  Bep.  92  b.  {g)  See  3  Cha.  Ca.  68. 

none  V.  Newman,  2  Cha.  (A)  Ley,  57. 

Vl  and  see  3  Cha.  Ca.  a.  (t)  Simpgon  v.  Hornsbj,  Prec. 

I|i  Hi.  Cha.  452 ;  vide  supra. 
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And  if  the  person  whose  consent  is  essential,  (fin 
before  the  execution  of  the  power,  and  without  havin^^^ 
assented,  the  power  is  gone,  although  his  death  was 
the  act  of  God(^).  So  where  the  consent  of  several 
persons  is  required,  the  death  of  one  of  them  destroys 
the  power,  for  the  consent  of  the  survivors  mil  not 
satisfy  the  words  of  the  power(Z).  But  the  intention 
of  the  parties  will  be  observed,  however  informally  it 
be  expressed.  Therefore,  where  a  power  of  revoca- 
tion was  given  in  a  marriage-settlement  to  two  per* 
sons,  with  the  consent  of  their  wives,  if  they  or  either 
of  them  were  then  living,  a  revocation,  with  the  con- 
sent of  the  surviving  wife,  was  held  sufficient,  although 
the  power  did  not  expressly  say  that  the  consent  of 
the  survivor  should  be  valid(m).  And  in  one  case, 
where  a  father  by  his  will  gave  a  power  of  jointuring 
to  an  improvident  son,  with  the  consent  of  his  trusteesj 
both  of  whom  were  of  an  advanced  age,  the  court  ap- 
pears to  have  been  of  opinion,  that  in  favour  of  the  in- 
tention the  consent  of  the  heirs  of  the  trustees  would 
be  valid  ;  and  that  the  will  was  to  be  read  as  if  he  said 
"  with  the  consent  of  the  trustees  and  their  heirs  and 
as  the  persons  were  several,  and  the  consent  was  per- 
sonal, they  thought  the  expression  would  be  equiva- 
lent to  saying  "  with  consent  of  both  while  they  live, 
but  when  one  die,  that  consent  shall  devolve  upon  his 
heir ;  the  heir  of  the  dead  trustee  shall  consent,  as 


(k)  Danne  v.  Annas,  Dj.  219, 
pi.  8 ;  and  see  Mansell  v.  Mansell, 
Wilm.  36. 

(0  Atwatere  v.  Birt,  Cro.  Eliz. 
856 ;  S.  C.  Noy,  38,  nom.  Alwa- 


ters  V.  Bird,  vide  mpra^  ch.  3. 
sect.  SL 

(m)  Savil  v.  Stirling,  Shep. 
Touch.  526;  S.  C.  2  Ro.  \7% 
nom.  Gardner  v.  Savill. 
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as  the  surviving  trustee:  one  may  abuse  the 
;'powcr  ;  I  will  supply  the  loss  of  one  by  his  heirs,  and 
the  loss  of  both  by  the  heirs  of  both(wV'    It  was  not, 
however,  necessary  to  decide  either  of  these  points. 

In  Lord  Mordaunt  v.  the  Earl  of  Peterborough(o), 
the  Earl  had  a  power  of  revocation,  with  the  consent 
of  the  Countess,  in  writing.    She  was  a  party  to  the 
deed,  which  was  necessary  in  order  to  save  her  joint- 
ure, and  she  sealed  it ;  but  the  conveyance  was  not 
said  to  be  by  her  assent,  nor  was  any  mention  made 
of  it  in  any  other  clause ;  and  the  Court  conceived 
this  not  to  be  a  sufficient  revocation.    The  point, 
however,  did  not  call  for  a  decision ;  but  this  case  en- 
forces the  necessity  of  stating  accurately  in  the  deed 
executing  the .  power  the  compliance  with  every  cir- 
cumstance imposed  on  the  execution  of  it. 

Where  a  person's  consent  is  required  to  the  execu- 
tion of  a  power  he  cannot  delegate  the  confidence 
reposed  in  him.  This  was  one  of  the  points  in  the 
case  of  Hawkins  and  Kemp(;?).  The  power  was  to 
be  executed  with  the  consent  of  several  persons. 
One  of  these  persons  being  abroad  gave  a  letter  of 
attorney  to  the  donee  of  the  power,  to  consent  to  his 
own  revocation  of  the  power.  And  this  part  of  the 
case  was  abandoned,  as  the  court  intimated  a  de- 
dded  opinion  against  it,  on  the  ground,  that  it  would 
operate  as  a  total  destruction  of  the  check  intended 
by  requiring  the  personal  approbation  of  the  trus- 
tees. 

(»)  Hansen  v.  ManselU  Wilm.    1  Barn.  &  Aid.  608,  supra, 
and  see  Hewit  v.  Hewit^      (o)  3  Keb.  305. 
A»fcL  50S ;  Townsend  v.  WUson,      (p)  3  Bast,  410. 

Pp 
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Where  trustees  had  power  in  a  roarriage-settlemenS 
with  the  consent  in  writing  of  the  wife,  to  raise  IffOofl 
for  the  husband,  and  they  raised  the  money  without  a  . 
written  consent,  it  was  held,  that  a  subsequent  regular 
consent,  by  which  the  wife  declared  that  the  sale  ^ras 
with  her  full  consent,  was  not  valid,  and  the  trustees 
were  compelled  to  refund  the  money(9). 

It  appears  scarcely  necessary  to  observe,  that  when 
a  trustee  is  authorized  to  consent  to  a  revocation  he 
will  not  be  guilty  of  a  breach  of  trust  by  giving  his 
consent  accordingly,  unless  he  act  fraudulenti]f(^) ; 
nor  will  a  court  of  equity  control  his  discretion.  Thus, 
where  in  a  marriage-settlement  it  was  provided,  that 
if  the  husband,  his  heirs,  executors,  or  administrators, 
with  the  approbation  and  good  liking  of  two  trustees, 
should  settle  lands  of  80/.  per  annum  to  the  same 
uses,  then  that  settlement  should  be  void :  the  eldest 
son  and  heir  applied  to  the  trustees  to  consent  that  on 
settlement  of  an  estate  of  equal  value  the  former 
should  be  void ;  the  trustees  would  not  consent ; 
without  which  the  revocation  would  not  be  good  in 
point  of  law :  a  bill  was  brought  to  compel  their  con- 
sent, and  Lord  Hardwicke  held  that  it  could  not  be 
done,  and  that  a  bill  of  that  kind  against  trustees  y^t^ 
had  B  discretionary  power  to  consent  or  not  was  never 
admitted(s). 

We  may  close  these  observations  upon  consent 
with  the  case  of  Hutcheson  v.  Hammond(05  where  a 
testatrix  gave  a  fund  to    for  life,  and  af\er  his  decease 

{q)  Bateman  v.  DaTis,  3  Madd.  («)  Brereton  v.  Brereton,  £  Ves. 

98.  87,  cited. 

(r)  Reresby  v.  Newland,  2  P.  (0  3  Bro.  C.  C.  128, 
Wms.  93. 
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Us  daughter,  and  willed,  that  if  she  in  the  life-time 
her  father  should  marry  without  his  consent,  then 
should  have  a  power  to  appoint  the  fund  to  whom 
lie  [leased  ;  the  daughter  married  in  her  father's  life* 
time,  uith  his  consent^  and  it  was  determined  that  by 
this  cme  consent  the  power  was  wholly  gone. 

We  have  still  to  consider  those  cases  where  the 
conditions  imposed,  although,  like  the  former,  not  re- 
lating to  the  instrument,  are  yet  in  many  respects  dis- 
tioguishable  from  them.    I  allude  to  powers  to  be 
exercised  only  in  the  event  of  another  estate  proving 
defident  to  answer  certain  charges,  or  another  estate 
lieing  first  setded  to  the  same  uses,  or  the  like.  And 
as  these  conditions  consist  not  merely  of  form,  but  are 
of  the  very  essence  of  the  gift  or  reservation,  they 
perhaps  more  than  any  other  require  a  strictiy  literal 
performance. 

Therefore,  where  a  power  was  given  to  trustees  to 
sen  for  the  purpose  of  raising  as  much  money  as  the 
personal  estate  should  prove  deficient  in  paying  debts, 
it  was  decided  by  Jones,  Croke,  and  Barkeley,  Justices, 
that  the  condition  was  a  precedent  condition,  and  that 
ttie  power  would  not  authorize  a  sale  unless  there  was 
m  actual  deficiency,  and  then  so  much  only  of  the  es- 
tate could  be  sold  as  was  sufficient  for  the  payment  of 
&e  debts,  and  consequently,  that  the  amount  of  the 
ddte  and  the  value  of  the  personal  estate  ought  to  be 
shown,  so  that  the  court  might  judge  whetlier  the  con- 
fi&m  was  performed  or  not(M).    Great  difficulty  fre- 


(«)  Dike  V.  Ricks,  Cro.  Car. 
335,  Wm.  Jones,  327 ;  1  Ro.  Abr. 
3n,pL  9.  3  Vin.  Abr.  419,  pi.  9; 
ttd  lee  Popham  v.  Robert,  1  Cha. 
Cii       9mA  Cnlpepper  v*  AstoD, 


2  Cha.  Ca.  115,  221,  as  explained. 
Treat-  Purch.  5th  edit.  p.  449; 
and  see  Bowman  v.  Mathews,  For. 
Exch.  Bep.  163. 
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quently  arises  in  practice  from  powers  like  this,  as 
is  difficult  to  satisfy  a  purchaser  of  the  deficiency,  mi 
the  actual  extent  of  it.  It  should,  therefore,  in  these 
cases  invariably  be  provided,  that  the  power  shall  quoad 
a  purchaser  be  well  executed,  although  there  be  no 
deficiency,  and  that  he  shall  not  be  bound  to  inquire 
into  or  ascertain  whether  there  actually  be  any  defi- 
ciency(a:). 

So  where  a  power  of  sale  was  given  to  trustees,  so 
as  thatiy)  the  money  was  paid  to  them,  and  laid  out  in 
other  lands  to  the  like  uses,  it  was  held  that  the  power 
was  not  well  executed,  as  the  money  was  not  paid  to 
the  trustees,  and  laid  out  accordingly(z).  The  court 
considered  that  the  trustees  had  only  a  power  of  sale, 
on  condition  of  re-investing  the  money  in  the  purchase 
of  another  estate.  In  this  case,  however,  the  pur- 
chaser's agent  was  privy  to  a  fraudulent  disposition  of 
the  purchase-money,  and  knew  that  it  was  not  intended 
to  layout  the  purchase-money  according  to  the  proviso. 
Where  the  transaction  is  fair,  and  a  power  is  given  by 
the  settlement  to  the  trustees,  to  give  receipts  for  the 
purchase-money,  which  are  declared  to  be  discharges, 
it  seems  clear  that  the  purchaser  could  not  be  affected 
by  a  misapplication  of  the  money,  after  having  ob- 
fained  a  proper  receipt  for  it  from  the  trustees.  The 
opposite  rule  would  in  effect  strike  this  clause  out  of 
the  deed.  The  point  was  accordingly  so  decided  in 
the  late  case  of  Roper  v.  Halifax(fl). 

Again,  where  a  power  of  revocation  was  given  with 

(x)  See  Treat  Purch.  5th  edit  hope's  case,  Bacon's  Law  Tracts, 

p.  450.  233. 

(y)  See  Lord  Chancellor  Ba-  (z)  Doe  v.  Martin,  4  T.  Rep. 

con's  argument  upon  ita  quod,  or  39. 

j»  thai,  in  powers.  Sir  John  Stan-  (a)  Appendix,  No.  2. 
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it  eonsent  of  trustees,  so  that  at  or  before  the  revo- 
Fcation  other  estates  were  assured  of  equal  or  better 
nlue  to  the  like  uses,  it  was  considered  clear,  that  if 
vieqyUable  estate  had  been  conveyed,  the  power  would 
have  been  badly  executed  at  law^  but  whether  in  equity 
was  doubted;  and  it  was  also  thought  that  a  purchaser 
of  the  settled  estates  would  have  been  bound  to  have 
8hown  the  value  of  the  substituted  estates  {b). 

And  in  a  case  where  a  power  of  revocation  was 
9ven,  so  as  bX  thelime  of  such  revocation  he  settled 
other  lands  free  from  incumbrances  of  as  good  or  bet- 
ter  yearly  value.  Lord  Hardwicke  was  clearly  of  opi- 
nion  that  the  power  of  revocation  was  not  well  exe- 
cuted, as  the  substituted  estate  was  not  of  equal  value, 
aod  was  charged  with  an  incumbrance(e). 

These  cases  should  not  be  dismissed  without  an 
observation  on  the  impolicy  of  the  settlements  upon 
which  they  arose ;  they  tend  only  to  expense  and  trou- 
Ue  in  practice,  as  a  purchaser  could  not  in  general  be 
compelled  to  complete  his  purchase  without  the  sanc- 
tk)n  of  a  decree  in  equity,  and  there  are  few  cases  in 
nhich  he  could  be  advised  to  accept  the  title  without 
I  decree.    It  would  be  much  better  wholly  to  omit  a 
power  of  sale  in  a- settlement  than  to  fetter  its  opera- 
tion by  requisitions  like  these.    The  usual  power  of 
nle  is  exactiy  adapted  to  effectuate  the  intention  of 
fte parties:  the  trustees  are  authorized,  with  the  pro- 
per  consents,  to  sell  the  estate  absolutely,  and  a'  c  di- 
lectcd  to  lay  out  the  money  in  the  purchase  of  other 
€8totes;  but  this  is  not  made  a  condition  affecting  the 
deoation  of  the  power,  but,  on  the  contrary,  the 

(6)  Cox  V.  Chamberlain,  4  Ves.  Jun.  631. 
(c)  Burgoine  v.  Fox,  1  Atk.  575. 
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trustees  are  authorised  to  ^ve  receipts  to  the  puM 
chaser,  which  it  is  declared  shall  exonerate  him  from!^ 
seeing  to  the  application  of  the  money ;  and  they  are 
empowered  to  lay  out  the  money  at  interest,  until  in- 
vested in  the  purchase  of  an  estate.  This  plan  has 
been  adopted  from  a  conviction  of  the  mischievous 
tendency  of  other  modes. 


Section  IV. 

OF  THE  TIME  AT  WHICH  A  POWER  MAT  BE  EXECUTED,  AND  OF  PARTIAL 

EXECUTIONS. 

It  comes  in  order  to  consider  at  what  time  powers 
may  be  executed,  and  in  what  cases  partial  and  re- 
peated executions  may  be  made. 

And,  first,  it  may  be  remarked,  that  although  a 
power  is  given  generally,  yet  the  courts,  or  at  least 
equity,  will  not  permit  it  to  be  exercised  before  the  time 
in  which  it  was  the  intention  of  the  parties  that  it  should 
be  executed.  Thus,  where  portions  fbr  younger  children 
were  to  be  raised  at  such  times  as  the  father  should 
direct,  and  he  having  a  daughter  fourteen  years  of  age, 
directed  the  trustees  to  raise  the  portion  immediately. 
The  daughter  died  under  age,  and  the  father  claimed 
her  portion  as  administrator ;  Lord  Thurlow  said, "  The 
meaning  of  a  charge  for  children  is  that  it  shall  take 
place  when  it  shall  be  wanted.  It  is  contrary  to  the 
nature  of  such  a  charge  to  have  it  raised  before  that 
time.   And  although  the  power  is  in  this  case  to  raise  it 
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^hen  the  parent  shall  think  proper,  yet  that  is  only 
''to  eoaUe  him  to  raise  it  in  his  own  life  if  it  should 
be  necessary.    It  would  have  been  very  proper  to  do 
so  upon  the  daughter's  marriage,  or  for  several  other 
purposes,  Imt  this  is  against  the  nature  of  Uie  power.'' 
And  the  bill  was  dismissed(a). 

If  a  power  be  given  to  a  person  to  make  a  lease, 
^  six  months,  or  any  other  given  time  before  his 
death,  the  power  may  be  executed  at  any  time,  al- 
though it  be  not  six  months  before  his  death,  but  a 
month,  a  week,  or  a  day,  for  the  duration  of  his  life 
cannot  be  known(6). 
So  where  a  power  was  given  by  a  settlement  to  a 
.  married  woman,  in  case  of  the  death  of  her  husband  in 
her  life4ime,  to  charge  the  estate  with  a  sum  of  mo- 
ney, and  she  executed  the  power  in  the  life-time  of 
her  husband,  and  afterwards  survived  him ;  it  was 
first  determined  by  the  Court  of  King's  Bench,  and 
then  by  the  Court  of  Chancery,  that  the  power  was 
ivell  executed(c).  This  case  is  an  authority,  that 
ivbere  a  power  is  authorized  to  be  executed  in  a  con- 
tii^ent  event,  it  may  be  executed  before  the  happen- 
ii^  of  the  contingency.  The  words  of  the  power 
teemed  to  make  the  happening  of  the  contingency  a 
precedent  condition.  It  runs  thus :  that  if  the  said 
/:  S.  (the  husband)  shall  happen  to  die,  and  M  (his 
liife)  shall  him  survive,  and  there  shall  be  no  issue 

(a)  Lord  Hinchinbroke  v,  Sey-  (c)  Countess  of  Sutherland  r. 

■cw,  1  Bro.  C.  C.  395 ;  and  see  Northmore,  1  Dick.  56,  S.  C.  5 

U      Jun.  479,  S.  C.  cited  by  Vin.  Abr.  427,  pi.  8,  nom.  Sclater 

I^ri  Bdon,  who  said  the  daugh-  v.  Travell ;  see  Doe  v.  Tomkyison, 

tewu  consuinptiye.  2  Mau.  &  Selw.  165. 

(I)  Harris  v.  Graham,  2  Ro. 
Abr.Mr,id.6. 


«7S  AT  WHAT  TIME  A  POWER  MAY  BE  EXECUTED. 

of  the  marriage  living  at  the  death  of  ilf,  then  and 
such  case  it  shall  be  lawful  for  her,  at  any  time 
times  during  her  life,  by  any  deed,  ^c.  to  charge  1 
estate.  Now  it  was  of  necessity  that  she  should 
allowed  to  execute  the  power  after  the  death  of  t 
husband,  although  there  was  issue,  but  no  such  nee 
sity  existed  during  his  life.  In  a  case  before  Lc 
Thurlow(rf),  where  a  power  was  given  to  the  survii 
of  two  persons,  and  they  executed  a  joint  appoi 
ment,  he  held  it  bad. 

Where,  previously  to  marriage,  an  agreement 
made  generally  that  the  woman  may  dispose  of  1 
property,  she  cannot  after  the  agreement,  and  bef 
the  marriage,  make  a  binding  will,  unless  expres 
authorized  to  do  so(^). 

Sir  Edward  Coke  lays  it  down  as  clear,  that  wh< 
there  is  a  devise  to  A  for  life,  and  that  after  bis  \ 
cease  the  estate  shall  be  sold,  the  sale  cannot  be  ms 
during  life,  but  must  wait  till  his  decease.  ] 
Hargrave  justiy  observes,  that  this  is  a  doubtful  pci 
upon  the  authorities(X)-  There  was  a  case  befc 
Lord  Hardwicke  in  which  he  expressed  an  opinion 
this  question  which  appears  to  have  been  overlooks 
I  allude  to  Uvedale  v.  Uvedale(^),  where  the  dev 
was  to  the  vrife  for  life,  and  after  her  death  the  testa 
willed  that  the  same  should  be  sold  ;  and  Lord  Hai 
wicke  said,  that  the  words  after  her  decease  were  i 

(d)  Mac  Adam  v.  Logan,  3  Bro.  (f)  See  note  (£)  to  Co.  I 
C.  C.  310,  vide  supra,  113  a. 

(e)  Hodaden  o.  Lloyd,  2  Bro.  C.  (g)  3  Atk.  117 ;  and  see  Ano: 
C.  534 ;  Doe  v.  Staple,  2  Term  mous,  2  Leon.  220,  pi.  276. 
Rep.  684.   The  mar^nal  abstract 

of  tiie  casein Browu is  inaccurate. 
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Ihvt  in  to  postpone  the  8ale(I).    However,  in  a  late 
c«e  before  the  Court  of  Exchequer  (in  which  I  have 
reason  to  think  the  case  of  Uvcdale  and  I  'vedale  was 
edited),  where  the  devise  was  to  A  for  life,  and  after 
tier  decease  to  trustees  to  sell,  and  pay  the  money 
amongst  the  children  then  living,  the  Court  held  that 
^  sal^ould  not  be  made  till  after  tlie  wife's  deceaae(A). 
IVhere  the  parties  benelicially  entitled  are  adult,  and 
the  fee  is  devised,  a  sale  may  of  course  be  made  with 
ibeir  concurrence,  during  the  life  of  the  tenant  for 
We.  The  purchaser  would  obtain  t!ie  legal  estate,  and 
the  eestuis  que  trust  would  be  bound  by  the  sale.  But 
even  if  the  parties  are  adult,  yet  where  a  power  only 
is  given  the  title  cannot  be  accepted  unless  the  person 
in  whom  (he  fee  is  vested  till  appointment  will  con- 
vey the  estate  to  the  purchaser ;  for  until  tlie  death 
of  the  tenant  for  life,  the  power,  according  to  the  case 
in  the  Exchequer,  does  not  arise,  and  consequently 
cannot  till  then  be  executed. 

In  a  recent  case,  a  mother  was  tenant  for  life,  with 
remainder  to  her  daughter  in  tail.  In  pursuance  of  a 
decree,  on  the  daughter's  marriage  the  estates  were  to 
be  settled  to  the  husband  for  life,  with  the  usual  re- 
Budnders  over,  with  powers  of  sale  and  exchange. 
The  mother  joined  in  the  recovery  and  settlement, 
and  the  estates  were  limited  to  her  for  life,  remainder 
to  the  husband  for  life,  with  remainders  over  accord- 
ing to  the  decree  ;  and  a  power  of  sale  was  inserted  at 
uiy  time  during  the  lives  of  the  husband  and  wife,  and 

(h)  Anon.  Excheq.  1806. 
(I)  Bit  the  estate  was  sold  under  the  widow's  bill  as  a  specialty 
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the  survivor,  with  their,  his,  or  her  consent.  The  es- 
tates were  sold  in  the  life-time  of  the  mother ;  and  it 
was  objected,  that  the  power  could  not  be  executed 
until  after  her  death ;  but  the  Master  of  the  Rolls  de- 
creed the  purchaser  to  take  the  title(i). 

Sometimes  a  power  is  given  to  a  person  on  default 
or  failure  of  his  issue,  and  it  becomes  doubtful  at  what 
time  the  issue  must  fail  in  order  to  give  effect  to  the 
power.  In  Holt  v.  Burleigh(A:),  in  a  strict  settlement, 
a  power  was  given  to  the  wife  to  sell  the  estate  if  she 
should  survive  her  husband,  not  having  issudy  or  rcUhr 
out  issue  (f  their  two  bodies.  The  husband  died,  leav- 
ing issue,  and  that  issue  died  without  leaving  issue  in 
the  life-time  of  the  wife :  and  it  was  determined,  that 
the  wife  might  sell  the  land ;  although  it  was  insisted, 
that  the  husband  leaving  issue,  the  wife  did  not  survives 
her  husband,  not  having  issue,  or  without  issue,  and 
therefore  the  power  never  took  effect. 

The  Lord  Chancellor  said,  that  there  was  no  occa- 
sion in  this  case  to  make  any  artificial  construction  of 
the  proviso,  for  that  the  words  thereof  fell  in  naturally 
with  the  meaning  of  the  parties,  and  gave  her  a  power 
to  sell  when  the  issue  failed ;  for  where  an  estate  is 
made  to  a  man  and  the  heirs  of  his  body,  and  if  he 
die  without  issue,  or  without  heirs  of  his  body,  the  re- 
mainder  over,  this  is  a  good  limitation  wherever  the 
issue  fculs  ;  though  in  that  case  if  he  leaves  issue  he 
cannot  properly  be  said  to  die  vnthout  issue.  But  this 
is  a  much  stronger  case,  for  death  is  a  single  act,  and 

(i)  Fry  t?.  Fish,  Rolls,  5th  Au-  (k)  Pre.  Cha.  293,  S.  C.  2  Vent 
gust  1811,  MS.  651. 
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tQ  be  performed  but  once,  and  though  the  issue  dies 
^cvfthout  issue,  a  year  after,  you  cannot  say  he  died 
"^rfthout  issue,  because  he  actually  left  issue ;  and  yet 
« limitation  over  in  such  a  case  is  good :  but  here, 
surviving  is  a  continuing  act,  and  she  survives  her  hus- 
band as  much  a  year  after  his  death  as  she  did  the 
first  moment ;  and  therefore  if  the  issue  fails  during 
her  life  she  actually  survives  without  issue,  or  not 
leaving  issue,  because  the  issue  fails  during  her  survi- 
vorship,  which  continues  after  the  failure  of  issue;  and 
(his  is  the  plain  and  natural  meaning  of  the  words,  and 
agrees  with  the  intention  of  the  parties,  which  was  to 
give  her  the  disposal  of  so  much  lands  in  case  the 
issue  to  be  provided  for  by  the  settlement  failed. 

In  a  more  recent  case,  where  the  estate  was  limit- 
ed to  the  children  of  the  marriage  in  fee,  and  in  default 
of  such  isme^  to  the  use  of  such  person  as  the  wife 
should  appoint;  the  wife  executed  the  power,  and  left 
a  son  living  at  her  death ;  and  it  was  decided  that  the 
appointment  was  void(Z);  but  the  Court  appear  to 
have  thought,  that  if  the  wife  had  survived  her  son  the 
power  would  have  arisen.  This  was  a  liberal  construe- 
tion  in  favour  of  the  power;  for  it  is  settled,  that  issue^ 
in  a  case  like  that,  means  child^  and  therefore  it  might 
be  thought  that  the  birth  of  a  child  at  once  prevented 
the  power  from  arising,  and  that  his  death  the  next 
hour  would  not  revive  it. 

It  frequently  happens,  that  powers  are  given  to  par- 
fies  to  be  exercised  by  them  when  in  the  actual  pos- 
session  of  the  estate.  In  some  cases  it  would  be  de- 
drable  that  the  power  should  be  given  so  as  to  enable 

(/)  Doe  V.  Dennv,  cited  in  2  Wils.       reported  in  Say.  295. 


278   AT  WHAT  TIME  A  POWER  MAY  BE  EXECUTED. 

the  party  to  execute  it,  although  his  remainder  has  not 
fallen  into  possession,  and,  at  the  same  time,  so  as  not 
to  accelerate  the  charge  under  the  power  (m).  Some- 
times when  a  person  in  remainder  has  been  desirous 
to  execute  his  power  as  if  in  possession,  it  has  been 
attempted  to  put  the  party  in  a  situation  to  do  so,  by 
accelerating  the  possession  of  his  estate.    Mr.  Butler 
observes,  that,  in  one  case,  it  is  clear  that  this  will 
answer  the  object  intended ;  that  is,  where  A  is  tenant 
for  life,  with  the  immediate  remainder  (without  any 
limitation  to  trustees)  to  B  for  life,  with  a  power  for  B 
to  jointure  when  in  possession.  Here,  if  A  surrenders 
to  J?,  B  is  to  all  purposes  in  possession  of  the  estate, 
and,  therefore,  in  a  situation  to  exercise  his  powers. 
But  he  adds,  that  where  there  is  an  intermediate  estate 
this  never  can  be  relied  on.    If  it  is  expressed  in  the 
deed,  as  it  generally  is,  that  it  shall  be  lawful  for  the 
party  to  exercise  the  power  when  in  possession,  under 
the  limitations,  and  there  is  a  limitation  to  trustees  to 
preserve  the  contingent  remainders,  the  first  tenant  for 
life  can  in  no  wise  put  the  second  tenant  for  life  in  pos- 
session of  tlie  estate  but  by  an  actual  conveyance  of 
his  life-estate ;  consequently  the  party  will  then  be  in 
possession,  not  by  virtue  of  the  limitations  of  the  deed, 
but  by  the  act  of  the  first  tenant  for  life.  For,  instead 
of  being  tenant  in  possession  for  his  life  only,  as  he 
would  be  if  he  was  in  possession  under  the  limitations 
in  the  deed,  he  is  tenant  in  possession  for  the  life  of 
another  person,  with  a  remainder  for  his  own  life  ? 
so  that  he  has  two  estates  which  are  perfectly  distinct, 


(??»)  See  note  to  Co.  Litt.  271  b.  s.  3. 
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and  under  the  limitations  of  the  settlement  he  is  only 
tenant  for  life  in  remainder.    Where  these  words, 
therefore,  are  inserted,  it  seems  dear  that  the  party 
^   is  not  in  possession  within  the  words  or  meaning  of 
tfie  deeds,  and  consequently  not  in  a  situation  of  ex- 
ercisii^  his  power.   Where  these  words  are  not  in- 
serted, it  may  be  contended  that  they  ought  to  be 
iiiiplied(n). 

Now,  there  seems  ground  to  contend,  that  even 
ipvhere  there  is  no  limitation  to  trustees  the  power 
cannot  be  duly  exercised.   The  question  is  not,  whe- 
ther in  strictness  of  law  the  tenant  is  after  the  sur- 
Tender  in  possession  under  the  limitations,  which  he 
clearly  is,  but,  whether  the  testator  intended  that  the 
\    power  should  be  executed  in  the  given  event.    It  is, 
\  iQ  truth,  a  simple  fraud  on  the  remainder-man.  Sup- 
pose .A  to  be  tenant  for  life,  remainder  to  B  for  life, 
remainder  to  C,  with  a  power  to  B  to  jointure  when  in 
possession.    It  seems  clear  that  the  testator  could 
only  mean,  that  B  should  exercise  his  power  on  the 
death  of  j9,  or  forfeiture  of  his  estate,  that  is,  he  can 
be  only  considered  to  have  contemplated  the  deter- 
mination of  the  estate'  by  the  act  of  God  (death),  or 
tile  act  of  tlie  law  (forfeiture).   But  if  A  surrender  to 
who  exercises  his  power,  and  then  B  die  in  the 
Iife*time  of     the  estate  will  go  the  remainder-man 
charged  with  the  jointure ;  whereas,  without  the  assis- 
tance of     the  estate  could  not  have  been  charged  by 
Bm  his  (.^'s)  life-time,    it  may  be  said,  that  the  pos- 
sesMon  of  C,  the  remainder-man,  is  accelerated,  inas- 
nmch  as,  if  no  surrender  had  been  made,  he  would 
not  have  been  entitied  to  the  possession  till  the  death 

(n)  Co.  Litt  271  b.  note  (1)8.  3. 
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of  ^;  but  this  argument  leaves  the  testator's  intentioa 
behind,  and  makes  it  a  mere  question  of  loss  and  gain. 
And  if  we  look  at  the  question  in  that  Ught,  we  shall 
find  that  surrenders  of  this  kind  are  made  for  the  ex- 
press purpose  of  charging  the  remainder-man's  estate, 
so  that  he  is  never  benefited  by  the  arrangement 
A  lease  is  granted  previously  to  the  surrender,  in  or* 
der  to  secure  the  profits  to  the  tenant  for  life  who 
surrenders.   To  hold,  therefore,  this  to  be  wifldn  the 
words  of  the  will  or  settlement,  is  to  authorize  the  te- 
nant for  life  in  possession,  and  the  next  remaindei^ 
man,  to  commit  a  fraud  on  the  other  remunder-men  , 
These  observations  appear  to  apply  as  well  to  a  powe^ 
under  a  settlement  as  to  a  power  under  a  will,  for  m:. 
both  the  intention  of  the  donor  of  the  power  is  equally 
to  be  attended  to. 

Since  these  observations  were  written,  a  case  aroac^ 
where  an  estate  was  settled  to  a  father  for  life,  with  m 
immediate  remainder  to  his  son  for  life,  with  remain- 
ders over,  with  a  power  to  the  father  during  /n$  life^ 
and  after  his  decease^  to  the  son  during  his  life,  to 
lease.  The  father  conveyed  his  life-estate  to  the  sod, 
who  during  his  father's  life-time  exercised  the  power 
of  leasing ;  and  the  Court  of  King's  Bench  held  the 
lease  to  be  void(o). 


Powers  of  appointment  and  revocation  need  not  be 
executed  to  the  utmost  extent  at  once,  but  may  be 
executed  at  different  times  over  different  parts  of  the 
estate,  or  over  the  whole  estate,  but  not  to  the  full 


(o)  Coxe  V.  Day,  13  East,  118. 
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extent  of  the  power.   Digges's  case(p)  is  an  authority, 
that  under  a  power  of  revocation  the  uses  of  part  of 
tbe  land  may  be  revoked  at  one  time,  and  of  part  at 
mother,  and  so  of  the  residue,  until  the  uses  of  all 
the  land  are  revoked.    So  where  a  man  has  a  gene- 
ral power  of  appointment,  he  may  execute  it  at  seve- 
rel  tiroes,  and  appoint  an  estate  for  life  at  one  time, 
and  the  fee  at  another  t\me{q).   And  the  same  of  a 
power  of  revocation(r).   So  powers  of  jointuring,  ^c. 
may  in  like  manner  be  executed  at  different  times, 
provided  that  the  party  do  not  in  all  the  executions 
exceed  the  limits  of  the  power(^).    In  a  case{t)  where 
a  power  was  given  to  raise  such  sum  or  sums  of  mo- 
ney, not  exceeding  200I.  for  their  two  daughters,  as 
.A  and  his  wife  should  appoint,  the  Lord  Chancellor 
said,  it  was  insisted  to  be  a  power  to  appoint  by  parcels 
at  Afferent  times,  by  virtue  of  the  words  sum  or  sums 
of  money.   But  he  was  of  opinion  that  was  not  the 
construction ;  they  could  not  do  so.   It  was  a  discre- 
tionary power,  not  to  raise  by  parcels,  but  to  raise  any 
given  sum,  not  exceeding  2002. ;  as  suppose  iOOl.  or 
1501,  and  if  they  jointly  had  appointed  any  sum,  the 
survivor  could  not  add  to  or  alter  it. 

And  in  Simpson  v.  Paul(t/),  where  a  sum  of  money 
was  settled  upon  the  children  of  the  intended  mar- 
riage, in  such  shares  as  the  husband  and  wife,  during 

(p)  I  Rep.  173 ;  and  see  Sir  Ri-  («)  Henrey  v.  Hervey,  1  Atk. 

chird  Lee's  case,  1  And.  67^  and  561 ;  Zouch  v,  Woolston,  2  Burr. 

Co.Iitt2d7a.  1136;  I  Blackst  281;  and  see 

(f )  See  BoTey  v.  Smith,  1  Vem.  Doe  v.  Milbome,  2  Term  Rep.  721. 

84  (/)  Brown  v.  Nisbett,  1  Cox,  13, 

(r)  See  Snape  v.  Turton,  Cro.  sed  qu. 

Car.  472 ;  and  Bullock  v.  Thome,  (u)  2  Eden,  34. 
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their  joint  lives,  or  in  default  thereof,  the  survivor  of 
them,  should  appoint ;  and  the  husband  and  wife, 
upon  the  marriage  of  a  daughter,  appointed  8,000/.. 
to  the  daughter,  as  her  share  of  the  settled  sum,  Lord 
Northington  held,  that  the  virife,  who  survived  her 
husband,  could  not  increase  the  share.  His  reason- 
ing, however,  is  not  satisfactory ;  the  power  in  the 
survivor,  according  to  the  general  opinion,  extends 
over  the  whole  of  the  fund  which  remains  unappoint- 
ed.  It  was  admitted  that  the  joint  appointment  ^d. 
not  prevent  a  further  joint  appointment. 

In  Sumpton  v.  8ir  Andrew  Jenner(2:),  a  power  was 
given  to  a  feme  covert,  and  it  was  to  be  by  her  sol^ 
only  and  single  act  and  deed  sealed,  which  Maynanl 
insisted  could  not  be  iierato  ;  but  the  Court  resolved 
that  these  words  meant,  without  joining  of  the  hus- 
band only. 

These  are  cases  where  the  power  is  really  but  pa^ 
tially  executed  by  the  first  appointment ;  but  a  power, 
although  exhausted  at  law,  may  be  but  partially  exe- 
cuted in  equity.  Thus,  if  a  man  having  a  general 
power  of  appointment,  or  of  revocation,  appoint  to  one 
in  fee  by  way  of  mortgage,  the  power  is  wholly  exe- 
cuted  at  law;  but  as  equity  considers  a  mortgage 
merely  a  security  for  the  debt,  in  equity  it  operates 
as  a .  partial  execution  oniy(f^).  And  whatever  may 
be  the  form  of  the  instrument,  if  it  be  in  effect  simply  ^ 
a  mortgage,  it  will  operate  merely  as  a  revocation  pro 
tanto.  But  where  there  is  not  only  a  mortgage,  but 
an  ulterior  disposition  inconsistent  with  the  former,  it 


(x)  2  Keb.  261. 

(y)  Perkins  v.  Walker,  1  Vern. 
9Ti  Thome  ©.  TTiome,  1  Vern.  141, 


182 ;  Lassells  v.  Lord  Comwalli^, 
Prec.Cha.232. 
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tiD  operate  in  equity,  as  a  total  appointment  or  revo- 
cation, unless  there  be  a  declaration  that  it  shall  be 
10  appointment  or  revocation  only  pro  tanto.  The 
iase  of  Fitzgerald  and  Fauconberge(2;)  does  not  go  far- 
her  than  this.  There,  under  a  general  power  of  revo- 
cation, William  Fowler  conveyed  the  fee  to  trustees  to 
raise  money  and  pay  debts.  And  after  payment  thereof, 
liat  they  should  pay  the  overplus,  and  re-convey  the 
estates  unsold,  to  him,  or  to  such  persons,  ijc.  as  he 
should,  by  any  deed  or  writing  under  his  hand  and 
seal,  attested  by  two  or  more  credible  witnesses,  ap- 
point.   And  by  a  deed  of  even  date,  he  reserved 
power  to  revoke  the  conveyance.  It  was  determined, 
that  the  former  settlement  was  wholly  revoked.  The 
Court  admitted  the  authority  of  the  cases  before  cited 
88  to  mortgages ;  but  they  determined,  that  Mr.  Fow- 
ler's intention  was  to  do  an  act  inconsistent  with  the 
former  settlement,  and  to  put  the  estate  into  a  new 
charmd.  Indeed,  the  mode  of  directing  the  disposition 
of  the  residue,  but  more  especially  the  power  of  re- 
▼ocation  reserved,  strongly  indicated  an  intention 
wholly  to  revoke  the  old  settlement.    The  princi- 
l^e  mast  be  the  same  as  is  applied  to  revocations  of 
devises  by  mortgages,  ^jc.    And  it  is  clear,  that  a 
mere  conveyance  to  a  trustee  in  fee,  in  trust  to  sell, 
and  pay  debts,  with  the  ultimate  trust  for  the  settlor, 
is,  Rke  a  mortgage,  only  a  revocation  pro  tanto  of  a 
prior  will(a)(l).    But  where  the  equity  of  redemp- 
tkm  or  residuary  interest  is  settled  differently,  or  a 


Freem.  117;  Oj;le  r.  Cooke,  2  Bro. 


i)  Lady  Vernon  v.  Jones,  2    C.  C.  592,  cited. 


[  (I)  IMingmn    LMnfffUm,  3  Johns.  Cha.  Rep.  155,  156,  citing  a  numbcrof 
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different  power  of  disposition  is-reserved  over  it,  en 
equity  will  hold  the  mortgage  or  conveyance  a  tots 
revocation.  Upon  the  same  principles  the  cases  i 
Perkins  and  Walker,  and  Fitzgerald  and  Fauconberg< 
may  well  stand  together.  Nor  does  it  appear  to  b 
material  in  these  cases,  whether  the  mortgage  is  mad 
to  the  person  seised  of  the  estate  subject  to  the  powc 
of  revocation,  or  to  a  stranger(5j. 

(s)  Thorne  v.  Thome,  1  Vern.    656,  which  overruled  Harkness  ^ 
182 ;  see  Peach  v.  Phillips,  2  Dick.    Bayley,  Prec.  Cha.  514. 
538 ;  Baxter  v.  Dyer,  5  Yes.  jun. 


Section  V. 

WHAT  AMOUNTS  TO  THE  EXECUTION  OF  A  POWER  WHERE  THE  DONEE  HA 
NOT  AN  INTEREST  IN  THE  ESTATE,  AND  THE  POWER  IS  NOT  REFERRED  TO 

Whebe  a  man  has  a  power  to  limit  uses,  and  m 
power  to  convey  the  land,  if  he  convey  or  devise  th( 
land  generally,  and  the  circumstances  required  to  thi 
execution  of  the  power  as  to  subscription,  witnesses 
iijc.  are  observed,  the  conveyance  or  devise  shal 
enure  as  a  limitation  of  the  use,  because  otherwise  i 
would  be  void(fl). 

So  if  a  man  having  several  powers^  but  no  estaU 
actually  vested  in  him,  make  a  general  dispositio 
which  can  only  take  effect  as  an  execution  of  at  \m 
one  of  the  powers,  it  shall  be  deemed  an  execution  c 

(a)  Sir  Edward  Clere's  case,  6  afiirmed  upon  error ;  Cro.  Eli: 

Rep.  17  b.;  S.  C.  Mo.  476,  nom.  877;  Cro.  Jac.  31 ;  Hussey's  cas< 

Worme  v.  Webster,  ib.  567,  nom.  cited,  ib. ;  and  see  12  Mod.  469. 
Parker  v.  Sir  Edward  Clere,  S.C. 
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all  the  power8(6) ;  or  if  a  particular  disposition  be  made 
it  will  be  deemed  to  be  in  exercise  of  such  of  the 
powers  as  authorize  the  act(c).  The  like  construc- 
tion will  be  made  where  the  instrument  is  expressed 
to  be  in  pursuance  of  his  power  generally,  without  . 
referring  to  one  in  particular(rf). 

On  the  same  principle  it  is,  that  where  a  man  has  a 
power  of  revocation,  and  does  an  act  which  can  ope* 
Tate  only  as  an  exercise  of  it,  and  all  incident  circum- 
stances prescribed  by  the  proviso  are  observed,  tlie 
act  shall  accordingly  be  deemed  an  execution  of  the 
power,  although  no  reference  whatever  is  made  to  it, 
and  there  is  not  any  express  signification  of  the  intent 
to  determine  and  disannul  the  estates  which  will  be 
defeated  by  the  execution  of  it(^) ;  quia  non  refert  an 
Vds  intentUmem  mam  declaret  verbis^  an  rebus  ipsis^ 
^Ifactis. 

And  although  the  revocation  is  required  to  he  made 
in  express  words^  yet  an  instrument  disposiiis;  of  the 
estate  to  different  uses,  although  not  referring  to  the 
power,  or  expressly  declaring  an  intention  to  revoke, 
wiD  operate  as  a  revocation(X)(0-    '''•"s  decision  ap- 


(i)  Countess  of  Roscommon  v. 
^«wke,  4  Bro.  P.  C.  523. 
(t)  Fitzgerald  v.  Fauconberge, 

MUdalv.  Udal,  Al.  81. 

(e)  Scrope's  case,  10  Rep.  143 
fc;aRo.  Abr.  262  (C)  pi.  1 ;  and 
^  Frampton  v.  Frampton,  as  it  is 
iBl  accordingly,  6  Rep.  144  b; 


see  the  case  in  Mo.  735 ;  Snape 
V.  Turton,  Cro.  Car.  472 ;  Deg.  v. 
Deg.  2  P.  Wms.  405,  Sel.  Cha. 
Ca.  44 ;  Fitzgerald  v.  Faucon- 
berge,  Fitzg.  107 ;  Roscommon  v. 
Fowke,  4  Bro.  P.  C.  523 ;  and  see 
George  v.  Lousley,  8  East,  13. 

(f)  Guy  r.  Dormer,  Ray m.  ^95; 
and  see  3  Cha.Ca.  91. 


(I)  Mr.  Powell,  Pow.  p.  115,  says,  that  this  point  happened  not  to 
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pears  to  be  founded  upon  solid  principles,  for  the 
words  of  the  instrument  which  operate  the  revocation 
are  express  words^  and  do  by  law  amount  in  them- 
selves to  a  revocation. 

But  although  a  man  may  execute  a  power  without 
reciting  or  taking  the  slightest  notice  of  it,  yet  it  it 
necessary  that  he  should  mention  the  estate  or  in- 
terest which  he  disposes  of :  he  must  do  such  an  act 
as  shows  that  he  has  in  view  the  thing  of  which  he 
had  a  power  to  disposef^:). 

This  question  mostly  arises  upon  wills.  Itisfirrol} 
settled,  that  a  mere  general  devise,  however  unlimiteij 
in  terms,  will  not  comprehend  the  subject  of  the  powei 
unless  it  refer  to  the  subject,  or  to  the  power  itsell 
or  generally  to  any  power  vested  in  the  testator(A)(n] 


(^r)  See  1  Atk.  560 ;  2  Bro.  C.  {h)  Moulton  v.  Hutchinson, 

C.  303 ;  3  Ves.  Jun.  301 ;  Lowson  Atk.  558 ;  ex  parte  Caswall, 

V.  Lowson,  3  Bro.  C.  C.  272;  M*Le-  Atk.  559 ;  Andrews  v.  Emmott,  i 

roth  V.  Bacon,  5  Ves.  Jun.  159;  DU-  Bro.  C.  C.  297  (I) ;  Buckland  « 

Ion  V.  Dillon,  1  Ball  &  Beat.  77.  Barton,  2  H.  Blackst  ;i36;  Blake 

be  material,  as  the  event  of  this  case  would  have  been  the  same  whe- 
ther the  revocation  had  been  good  or  not  The  case,  however,  ap- 
pears to  have  depended  on  this  point  solely.  There  was  a  term  ol 
five  years  which  the  jury  found  had  expired.  Perhaps  Mr.  P.  was  W 
to  think  that  this  referred  to  a  fine  levied,  and  that  a  title  was  gained 
by  non-claim. 

(I)  In  Standen  v.  Standen,  Lord  Rosslyn  endeavoured  to  refer  1h 
decision  in  Andrews  and  Emmott  to  the  particular  circumstances  c 
Ihe  case,  but  it  appears  to  have  been  decided  on  a  broad  general  prin 
ciplc. 

(II)  In  the  case  of  Churchill  v.  Dibben,  it  appears  by  the  Register 


EXECUTION  OF  A  POWER. 


S85 


or  nnlett  some  part  of  the  will  would  otherwise  be 
ijK^rative,  as  if  the  subject  of  the  power  be  real  es- 
tate, and  the  donee  make  a  general  devise  of  all  his 
ircal  and  personal  estates,  and  has  no  reo/ estate,  there 
^lie  estate  subjected  to  his  appointment  will  pass(t). 
TBut  slight  circumstances  will  not  amount  to  a  suffi- 
cient indication  of  the  intention :  where  the  power  is 
^?en  to  the  husband  after  the  death  of  his  wife,  and 


t.  Banbury,  1  Yes.  Jun.  525 ; 
Hales  V.  Margerum,  3  Ves.  Jun. 
299 ;  Langham  v.  Nennj,  3  Ves. 
Jwi.  467 ;  Croft  v.  Slee,  4  Ves. 
Jun.  60;  Naimock  v.  Horton,  7 
Ves.  inn.  398 ;  Bennet  v.  Abur- 
row,  8  Ves.  Jan.  609 ;  Bradbj  v. 
Westcott,  13  Ves.  Jun.  445 ;  Doe 
V.  Bird,  11  East,  49;  Lowes  v. 
Hackward,  18  Ves.  Jun.  168. 


(t)  Standen  v.  Standen,  2  Ves. 
Jun.  589,  affirmed  in  Dom.  Proc. 
nom.  Standen  v.  Macnab,  6  Bro. 
P.  C.  by  Toml.  193  (I) ;  see  Deg. 
V.  Earl  of  Macclesfield,  Sel.  Cha. 
Ca.  44;  Morgan  v.  Surman»  1 
Taunt.  289;  Wallop  v.  Lord 
Portsmouth,  App.  No.  8,  MS. 
Jones  V.  Curry,  1  Swan.  66;  1 
Wils.  Ch.  Rep.  124. 


book,  that  in  a  settlement,  a  term  of  500  years'was  created  upon  trust 
to  ruse  IfiOOL  and  pay  the  same  as  Elizabeth  Brown,  the  intended 
wife,  should  by  deed  or  will  appoint,  and  in  default  thereof  to  be  paid 
to  her  executors  or  administrators.  By  her  will  she  gave  some  es- 
tates which  she  had  power  to  dispose  of  to  different  persons,  and  after 
giving  some  pecuniary  legacies,  she  gave  "  all  the  rest  of  her  goods, 
ckittels,  estates,  and  estate  whatsoever,  undisposed  of,"  unto  .4,  his 
Un,  executors,  administrators,  and  assigns.  It  was  declared  by  the 
decree,  that  as  to  this  sum  of  1,000/.  the  said  testatrix  having  made 
no  prticular  appointment  thereof,  the  same  will  belong  to  the  defen- 
'ABt.her  executor.  Reg.  Lib.  A.  1753,  foL  252;  and  see  Tempest  v. 
^iKm,  App.  No.  7.  MS. 

(I)  Lord  Rosslyn's  argument  in  this  case,  as  to  the  power  being  tan- 
tnottrt  to  an  actual  interest,  was  not  called  for,  and  has  not  been 
icted  upon  in  subsequent  cases.  See  Bradley  v.  Westcott,  13  V0i. 
hi.  445 ;  and  see  8  Term  Rep.  122. 
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he  makes  a  general  disposition  to  take  effect  after  his 
wife's  death,  that  will  not  of  itself  be  deemed  evidence 
of  his  intention  to  execute  the  power(A:)  :  if  the  sub- 
ject of  the  power  be  three  per  cent,  consols,  and  the 
testator  give  some  three  per  cent,  consols  as  pecii- 
niary  legacies,  the  stock  subject  to  the  power  will  not, 
on  that  ground  alone,  pass(;) :  the  instrument  being 
executed  in  the  manner  required  by  the  power  goes 
for  nothing(m) ;  nor  can  the  court  act  on  the  fact  of" 
there  not  being  sufficient  to  pay  legacies  given  by  the^ 
will  without  the  property  over  which  the  testator  haft 
a  power  of  disposition(72) ;  nor  is  it  material  that  tbs 
precise  sum  over  which  the  power  rides  is  given,  anA. 
ihere  is  no  other  iund(o).   This  is  the  strongest  ia^ 
stance  of  the  rule  that  can  be  put ;  Parol  evidence  caim- 
not  be  received  of  the  testator's  intention  to  exercise 
his  povrerip). 

If  an  estate  be  settled  to  uses  with  a  power  of  revo- 
cation, and  afterwards  another  estate  be  devised  to  the 
uses  declared  by  the  settlement  of  the  settled  estates  ^ 
an  execution  of  the  power  of  revocation  in  the  settle- 
ment will  not  affect  the  devise  by  reference  of  the  es- 
tate in  the  willC^). 


{k)  Andrews  v.  Emmott,  2  Bro. 
C.  C.  297 ;  Bennett  v.  Aburrow, 
ubi  9up. 

(0  Nannockv.  Horton»  vbi 

(m)  Andrews  v.  Emmott,  2  Bro. 
C.  C.  297. 

(n)  S.  C. 

(o)  Jones  V.  Tucker,  2  Mer. 
533 ;  see  Jones  v.  Currj,  1  Swan. 
66;  1  WUs.  Ch.  Rep.  24,  and  see 


Forbes  v.  Ball,  3  Mer.  437,  which  - 
is  directly  contrary  to  Jones  and  — * 
Tucker. 

{p)  Moulton  V.  HuchinsoUt  1 
Atk.  58;  Standen  v.  Standen, 
Yes.  Jun.  589. 

{q)  Per  Lord  Eldon,  in  JoiMUftS^ 
v.  Wilkinson,  Line.  Inn  Hall,  22^^ 
June  1813,  MS. 
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80,  where  a  man  having  several  powers  refers  to 
Mme,  and  executes  them  formally,  that  is  an  argu- 
Dent  against  any  other  power  being  executed  by  ge- 
eral  comprehensive  words  in  the  same  instrument(r). 
Jid  it  has  been  determined,  that  a  devise  of  lands, 
at  mm  in  settlement^  will  not  pass  lands  settled  with 
power  of  revocation(5),  because  the  estate  is  properly 
Qder  settlement,  though  subject  to  be  revoked. 
In  a  late  case,  where  by  fine  the  wife's  estate  was 
mveyed  to  such  uses,  intents  and  purposes  as  she 
loold  appoint  by  any  deed  under  her  hand  and  seal, 
roperly  witnessed,  wliether  covert  or  sole,  she  joined 
rith  her  husband  in  a  bond  and  warrant  of  attorney 
)  secure  a  debt,  and  separate  judgments  were  accor- 
ingly  entered  up  against  them.  The  question  was, 
'hether  the  power  was  executed.  Lord  Redesdale 
ud,that  it  is  not  necessary  that  the  instrument  to  ope- 
ate  under  the  power  should  recite  the  power,  or  re- 
er  to  it  in  any  marmer  in  the  execution  of  it ;  but  if 
I  person  having  such  a  power  does  an  act  with  all 
he  solemnities  required,  and  which  can  have  no  effect 
3utby  virtue  of  the  power,  the  act  is  taken  to  be  done 
Ji  execution  of  the  power.  Suppose  the  demand  here 
n^ade  had  been  made,  not  by  the  executors  of  Dillon 
file  husband,  but  by  tht'.  creditor :  suppose  the  question 
I0  have  arisen  between  the  creditors  and  Mrs.  Dillon, 
8he still  livins; ;  the  question  might  thus  be  put  to  her ; 
''Did  you,  Mrs.  Dillon,  join  in  executing  this  bond  as 
t  security  to  a  creditor  for  this  sum  of  money  ?" — 

(r)  Attorney-General  v.  Vigor,      («)  Litton  v.  Falkland,  2  Vem. 
(Ves.  Jun.  256;  see  Maundrell  621. 
«-  MauidreU,  10  Ves.  Jun.  246. 
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"Yes." — "For  what  purpose  did  you  execute  it?" 
There  could  be  no  purpose  suggested  but  the  purpose 
of  securing  the  debt  by  charging  the  estate.  She  had 
a  power  of  charging  the  estate  by  deed  under  seal, 
and  here  is  a  deed  under  seal  executed  by  her,  and 
purporting  to  bind  her  as  far  as  she  could  be  bound. 
Is  not  that  an  instrument  executed  by  her  according 
to  her  power  of  charging  ?(*)(!). 

It  was.  however,  unnecessary  to  decide  the  point, 
nor  could  the  instruments,  it  should  seem,  be  deemed 
a  good  execution  of  the  power.    It  would  charge  anji 
separate  property,  and  so  far  it  would  answer  thm 
puipose  intended ;  if  she  had  no  such  property,  8 
would  of  course  be  inoperative  ;  but  that  is  not  a  sufi^ 
cient  reason  why  it  should  be  deemed  an  execution  o 
the  power :  the  question  in  these  cases  is,  whether 
such  an  intention  appears  that  the  instrument  sboultf 
operate  as  an  execution  of  the  power  as  a  judge  can 
act  upon,  not  whether  it  would  be  desirable  that  the 
creditor  should  have  a  security  on  the  sutgect  of  the 
power.    If  the  power  was  executed  in  the  above 
case,  it  would  not  be  a  greater  stretch  to  hold  that  a 
bond  by  an  insolvent,  on  his  death-bed,  executed  by 
accident,  according  to  a  power  which  was  vested  in 
him,  operated  as  an  execution  of  the  power,  because 

(I)  Oillon  V.  Grace,  2  Scho.  and  Lef.  456. 

(I)  Read  Peacock  v.  Monk,  2  Ves.  190 :  the  bond  did  not,  as  was 
supposed,  operate  as  an  execution  of  a  regular  power  of  appointment, 
but  merely  bound  her  separate  estate,  she  being,  as  to  that,  a  feme  sole. 
Heatley  v,  Thomas,  15  Yes.  Jun.  596,  is  a  case  of  the  same  description- 
The  settlement  was  held  to  be  generally  to  the  wife's  separate  use  z 
see  1  Ves.and  Bea.  122,  123.    In  Bulpin  v.  Clarke,  17  Ves.  Jun.  365, 
which  is  a  strong  case,  the  property  was  in  effect  settled  to  the  wife's 
separate  use. 
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CDtherwise  it  could  not  have  any  operation.   All  the 
cases  appear  to  be  against  the  inclination  of  the  court 
3fl  the  case  under  consideration  ;  although,  indeed, 
liord  Glare  is  reported  to  have  thought^  that  a  judg- 
ment confessed  by  a  person  having  power  to  charge 
the  lands  with  money  lie  might  have  occasion  to  bor- 
row, was  an  execution  thereof  \(u). 

However,  where  a  man  makes  a  voluntary  settle, 
ment,  and  reserves  a  power  to  himself,  it  will,  it  seems, 
be  construed  liberally,  and  the  courts  will  be  anxious 
to  seize  on  any  words  which  may  be  deemed  an  exe- 
cutioQ  of  the  power.    Thus,  in  the  case  of  Maddison 
T.  Andrew(2;),  in  a  voluntary  settlement,  the  grantor 
limited  a  term  to  trustees,  with  power  to  charge  i,0002. 
The  settlor  made  his  will,  and  charged  all  his  real  and 
personal  estate  with  his  debts  and  legacies.  Lord 
Hardwicke  held  that  the  power  was  executed,  as  it 
was  to  be  construed  liberally.    And,  as  to  the  exe- 
cution of  it,  the  donee  had  used  the  word  charge^  which 
was  the  word  in  the  power,  and  it  was  only  a  shadow 
of  a  difference  that  he  had  charged  all  his  estate, 
whereas  this  was  before  settled  to  uses,  for  these 
powers  to  the  owner  were  to  be  considered  as  part 
of  the  property(?/).    It  should  be  observed,  that  this 
case  has  never  been  adverted  to  in  the  subsequent 
cases.   It  appears  to  draw  a  distinction  as  to  the  na- 
ture of  the  power  which  it  would  be  difficult  to  sup- 
port; the  argument  as  to  the  words  "his  estate," 
would  apply  with  equal  force  to  every  residuary  dis- 
position ;  a  construction  which  Lord  Hardwicke  him- 

O'Hara  v.  Browne,  2  Ball      (x)  1  Vea.  61. 
k  Beat  41,  cited.  Cv)  Lib.  Reg.  B.  1747,  fol.  119. 
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self  expressly  over-ruled(z).   But  the  case  seems  to 
depend  upon  its  own  particular  circumstances.  By 
the  Registrar's  book  it  appears  that  the  power  was 
"  by  deed  or  writing  to  limit  any  part  of  the  premises 
for  raising  any  sum  of  money  in  his  life-time,  not 
exceeding  4,000/. ;  or  in  case  such  sum  should  not 
be  raised  in  his  life-time,  and  he  should  die  un-  - 
married,  without  issue,  then  he  should  have  power  by 
will  to  charge  any  part  of  the  premises  with  the  pay- 
ment of  any  sum  or  sums  of  money  not  exceeding* 
1,000/.  to  any  person  or  persons  as  he  should  ap- 
point."   He  was  tenant  for  life  under  the  settlement 
The  variation  in  the  phraseology  of  the  power  was 
certainly  remarkable(«). 

The  case  of  Probert  v.  Morgan,  as  it  is  reported  in 
Atkyns,  also  seems  an  authority  that  a  power  to  charge 
a  sum  of  money  on  an  estate  is  well  executed  by  a 
general  charge  in  a  will  of  a  sum  of  money  on  the 
testator's  estates.  But  it  appears  by  the  Registrar's 
book  that  the  question  did  not  arise  in  that  case.  A 
term  was  limited  to  trustees,  to  raise  s,000/.  and  pay 
it  as  Probert  should  direct ;  and  his  three  sisters  af- 
terwards became  entitled  to  the  reversion  in  fee  of 
the  estate  in  equal  thirds,  which  reversion  was  for- 
merly vested  in  Probert  himself.  Probert  by  his  will 
charged  all  his  real  estate  with  1,000/.  "  to  be  paid  by 
his  three  sisters  out  of  their  respective  shares  of  his  es- 
tate.'' This,  therefore,  was  a  direct  reference  to  the 
fund  subject  to  the  power,  and  it  was  impossible  to 
doubt  that  the  power  was  duly  executed(6). 

{z)  Ex  parte  Caswall,  1  Atk.  (a)  Lib.  Reg.  B.  1747,  fol.  119. 
559.  (6)  Reg.  Lib.  B.  1738,  fol.  Sia 


EXECUTION  OF  A  POWER.  291 

lo  a  late  case  at  the  Bolls(c),  where  it  was  con* 
beaded  that  a  general  bequest  by  Mr.  Cadogan  in- 
cluded property  over  which  he  had  only  a  power, 
and  consequently  defeated  a  gift  in  the  settlement  to 
Lord  Cadogan  in  default  of  appointment,  it  was  ad- 
mitted in  the  argument  that  in  general  a  sweeping  dis- 
position, however  unlimited  in  terms,  would  not  in- 
clude property  over  which  the  testator  had  merely 
a  power,  unless  an  intention  to  execute  the  power 
could  be  inferred  from  the  will.    But  it  was  said  that 
great  Judges  had  disapproved  of  that  rule.    Lord  Al- 
vanley,  in  Langham  v.  Nenny(rf),  wished  that  the  rule 
had  been  otherwise  ;  and  that  it  had  been  held  that  a 
general  disposition  would  operate  as  an  execution  of 
the  power ;  and  in  Nannock  v.  Horton(^),  Lord  Kldon 
^d,  that  he  was  not  sure  tliat  the  rule  as  now  csta- 
l)lished  did  not  defeat  the  intention  nine  times  out  of 
^ten.    In  favour  of  the  rule,  it  had  been  said  that  to 
overturn  it  would  be  to  destroy  the  dii^tinction  between 
power  and  property.  That  was  denied.  The  mai  ked 
and  only  material  distinction  between  power  and  pro- 
perty is,  that  in  case  of  absolute  property,  although 
the  party  made  no  disposition  of  it,  yet  it  will  descend 
to  his  representatives ;  whereas  a  person  must  actually 
execute  his  power,  or  the  fund  will  go  to  the  pei-son  to 
whom  it  is  given  in  default  of  appointment.  But  why 
diould  not  the  same  words  operate  as  an  execution  of 
the  power  which  would  pass  the  absolute  interest  ? 
Where  is  the  distinction  as  to  the  purposes  of  dispo- 
ation  between  a  general  power  like  this  and  the  abso- 

(c)  Sloane  v.  Cadogan,  App.  No.      (d)  3  Vcs.  Jun.  467. 
a4,  to  l>eat  of  PurcJu  5th  edit        (c)  7  Ves.  Jun.  391. 
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lute  interest  ?  If  the  solemnities  required  by  the  power 
are  adhered  to,  it  would  startle  a  man  of  common 
sense,  not  versed  in  legal  sufrtleties,  to  understand  so. 
refined  a  distinction.  As  therefore  the  rule  stood 
upon  no  principle,  and  had  been  regretted  by  great 
Judges,  the  court  would  be  anxious  to  distinguish  cases, 
and  not  to  consider  every  case  within  this  general 
rule.  Now  there  was  not  a  single  case  in  the  books 
which  governed  the  present.  It  was  a  peculiarly 
strong  case.  The  gift  to  the  Earl  in  default  of  ap- 
pointment  was  without  consideration,  and  the  parties 
had  a  power  of  revocation.  The  persons  who  pre- 
pared the  settlement  did  not  understand  the  distinc- 
tion between  power  and  property.  They  gave  the 
money  to  such  persons  as  Mr.  C.  should  appoint,  and 
in  default  of  appointment  to  him  and  his  assigns. 
There  the  power  was  merely  nugatory ;  it  was  not 
larger  then  the  gift,  nor  different  from  it  in  effect ; 
besides,  the  property  moved  from  Mr.  Cadogan ;  the 
settlement  as  to  the  Earl  was  merely  voluntary  ;  and 
the  power  was  part  of  Mr.  Gadogan's  old  dominion, 
and  consequently  the  execution  of  it  must  receive  a 
favourable  interpretation.  In  this  respect  it  was  said 
that  all  the  cases  were  distinguishable ;  Moulton  v. 
HutchinsonfX)^  Andrews  v.  Emmott(^),  Buckland  v. 
Barton(^),  Croft  v.  Slee(i),  Nannock  v.  Horton(A:),  and 
Bradley  v.  Westcott(0,  were  all  cases  where  the  power 
was  given  by  one  person  to  another,  and  could  not 
be  compared  to  the  present,  where  the  power  was 
reserved  by  the  party  over  his  own  property.  There 

(f)  1  Atk.  558.  (i)  4  Ves.  Jun.  60. 

(g)  2  Bro.  C.  C.  297.  (k)  7  Ves.  Jun.  391. 
(A)  2  H.  Blackst.  136.  (/)  13  Ves.  Jun.  445. 
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'Were  two  cases,  it  was  admitted,  where  nearly  the 
same  circumstances  did  occur,  Ex  parte  Caswell(77i), 
IBeonet  v.  Aburrow(n).   But  the  first  case  came  on 
Tuerely  upon  a  petition,  and  Lord  Hardwicke  said,  he 
^vould  not  say  what  his  opinion  would  be,  if  it  came 
on  upon  bill  and  answer.    Besides,  Lord  Hardwicke 
over-ruled  this  case  by  a  later  determination.    In  the 
last  case  the  property  in  default  of  appointment  was 
given  to  the  next  of  kin,  which  might  be  thought  to 
distinguish  it  from  the  present.    But  if  there  was  no 
authority  against  the  plaintiff,  there  were  two  very 
considerable  cases  in  her  favour.  The  first  was  Mad- 
dison  r.  Andrew(o).    There  a  man  made  a  settle- 
ment, reserving  to  himself  power  to  charge,  limit,  or 
appoint,  the  estate,  with  any  sum  not  exceeding  i,000/. 
^  his  will,  without  making  the  slightest  reference  to 
his  power,  he  gave  some  legacies,  and  then  charged 
all  his  estate  with  the  payment  of  his  debts  and  lega- 
cies. Lord  Hardwicke  held,  that  the  power  was  part 
of  the  dd  ownership,  and  that  it  was  but  a  shadow  of 
difference  that  he  had  charged  all      estate,  whereas 
that  was  before  settled  to  uses,  for  these  powers  to 
the  owner  were  to  be  considered  as  part  of  the  pro- 
perty.  Now  this  was  precisely  the  present  case  ;  and 
to  decree  against  the  plaintiff,  the  Court,  it  was  strongly 
iiwrtcd,  must  over-rule  Lord  Hardwicke's  decision. 
The  other  case  was  Standen  v.  Standen.    It  was  im- 
po»ble  to  read  that  case  without  seeing  that  Lord 
Bosslyn  would  have  decided  it  on  the  ground  of  the 
ticfff  power  being  equivalent  to  the  ownership,  even  if  the 
drcumstance  had  not  occurred  to  which  the  decision 

(m)  1  Atk.  599.  (0)  1  Ves.  57. 

(n)  8  Ves.  Jun.  609. 
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was  generally  referred,  that  the  testatrix  had  no  real 
estate  except  what  was  sulgect  to  the  power ;  and  yet 
in  that  case  the  power  was  a  gift  by  a  will  from  a  hus. 
band  to  his  wife,  and  was  not  a  part  of  the  donee's 
old  dominion. 

On  the  other  hand,  it  was  argued,  that  to  hold  the 
will  to  be  an  execution  of  the  power  would  be  to  over- 
rule all  the  cases  on  residuary  bequests.  'The  case 
of  Maddison  v.  Andrew  decided  nothing  more  than 
that  where  a  man  had  a  general  power  of  appoint- 
ment the  fund  should  be  subject  to  his  debts,  which 
bad  been  long  the  law  of  that  court ;  but  the  Master 
of  the  Rolls  observed,  that  there,  as  in  the  case  before 
bim,  the  estate  was  settled  subject  to  the  power ;  at 
any  rate  then,  it  was  said,  that  isase  was  not  now  an 
authority. 

The  Master  of  the  Rolls  held  that  the  will  did  not 
amount  to  an  execution  of  the  power.  The  circum* 
stance  of  the  attestation  had  been  held  not  to  be  mate- 
rial, and  it  was  now  settled  that  a  general  disposition 
would  not  include  property  over  which  the  party  hacL 
only  a  power,  unless  an  intention  appear. 


Section  VI. 

WHAT  AMOUNTS  TO  THE  EXBOUTION  OF  A  POWER  WHERE  THE  DOW 

HAS  AN  INTEREST  IN  THE  ESTATE. 

Thb  questions  on  this  head  arise  either  where  tiie 
estate  is  conveyed  generally,  or  where  the  use  is  ap* 
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|H>inted  under  the  power,  and  also  the  estate  is  con- 
vejed  by  force  of  the  interest.    First,  it  is  well  set- 
tled, that  where  a  man  has  both  a  power  and  an  in- 
terest, and  does  an  act  generally  as  owner  of  the 
land,  without  reference  to  his  power,  the  land  shall 
pass  by  yirtue  of  his  ownership.    He  has  an  estate 
grentable  in  him,  and  also  a  power  to  limit  a  use ; 
and  when  he  grants  the  land  itself,  without  any  refe-^ 
rence  to  his  authority,  it  implies  his  intent  to  grant  an 
estate  as  owner  of  the  land,  and  not  to  limit  a  use  in 
pursuance  of  his  power.   Nor,  according  to  one  of 
the  points  resolved  in  Sir  Edward  Glere's  case(a),  is  it 
an  objection  to  this  construction  that  aU  the  land  can- 
not pass  unless  the  instrument  be  construed  as  a  limi- 
tation of  the  use  ?  At  that  time  tenures  in  capite  pre- 
vailed, and  only  two  thirds  of  land  holden  by  that 
tenure  could  be  devised.   The  Judges  resolved,  that 
'   if  a  man  conveyed  the  land  to  such  uses  as  he  should 
appoint  fay  will,  the  use  resulted  to  him,  and  he  was 
Seised  in  fee  in  the  mean  time(&) :  and,  that  if  he  de- 
mised the  land  generally  his  will  should  not  operate  as 
%n  appointment,  but  as  a  devise  of  his  interest,  and 
consequently  the  devise  would  be  good  for  two  parts 
only,  and  void  for  the  third ;  for,  as  owner  of  the 
land,  he  could  not  dispose  of  more,  and  his  devise 
dhoald  be  of  as  much  validity  as  the  will  of  every 
other  owner  having  land  held  in  capUe{c). 

This  question,  however,  cannot  arise  in  the  same 
Aape  at  the  present  day,  as  the  ancient  incidents  to 
tenures  in  capite^  so  little  consistent  with  the  com- 

(4  6  Co.  17 ;  and  see  Brown  v.  (e)  See  Parker  v.  Rett,  12  Mod. 
Tajhr,  Cro.  Car.  38.  469 ;  Wagstaff  v.  WagstaiT,  8  P. 

(k)  Boe  Brand's  ease.  Lej,  39.   Wm8«  258,  2d  point. 
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mercial  polity  of  the  present  age,  have  be 
abolished.    But  it  may  occur  in  this  way, — f 
may  be  settled  to  such  uses  as  a  man  shall 
and  in  default  of  appointment  as  to  part  to 
and  as  to  the  residue  to  strangers,  and  then 
make  a  general  disposition.    And,  notwith 
Sir  Edward's  Glere's  case,  an  intent  appare 
the  face  of  the  instrument  to  dispose  of  all  tl 
would  be  deemed  a  sufficient  reference  to  th 
to  make  the  instrument  operate  as  an  execut 
inasmuch  as  the  words  of  the  instrument  a 
otherwise  be  satisfied.    In  the  case  of  Thoml 
IWghton(d),  Lord  C.  J.  Parker  observed,  the 
Edward  Clere's  case  it  was  resolved,  there,  wi 
cording  to  the  way  the  parties  intended  the 
ance  would  have  no  effect  at  all,  that  there  i( 
pass  another  way  ;  but  where,  should  the  esti 
the  way  the  parties  intended,  the  conveyance 
liave  some  effect,  though  not  all  that  was  intei 
the  parties,  there  it  should  pass  no  other  way  1 
parties  designed.    But  this  point  has  since  b 
ried  much  farther,  as  that,  where  it  would  ha^ 
effect,  but  not  all  intended  by  the  parties,  there 
end  that  the  main  design  of  the  parties  maj 
served,  the  estate  shall  pass  in  another  way  ti 
parties  intended.    For  example:  Suppose  a 
seised  of  an  estate  for  life,  with  a  power  to 
lease  for  three  lives,  or  twenty-one  years  ;  si 
ries ;  and  then  she  and  her  husband  join  in 
the  lease,  and  the  husband  and  wife  both  die 
the  lease  is  expired ;  here,  though  the  husl 
right  of  his  wife,  and  she  in  her  own,  are  posse 

(cO  See  10  Mod.  S6 ;  and  Blake  v.  Marnell,  2  Ball  &  Bea 
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lui  estate  for  life,  and  therefore  can,  as  owners,  make 
a  lease^  and  there  appears  no  intention  of  the  parties 
(iiDagining  perhaps  that  they  should  have  outlived  the 
lease)  that  this  lease  should  be  made  by  virtue  of  the 
power,  yet  because  the  lease,  supposing  it  made  by 
them  as  owners,  cannot  have  all  the  effect  the  parties 
intended,  (for  some  it  would  have,  viz.  it  would  be  a 
good  lease  during  the  lives  of  the  husband  and  wife,) 
jet  because  it  cannot  have  all  it  shall  be  esteemed  made 
ly  virtue  of  the  power. 

In  the  case  of  King  and  Melling  rather  a  curious 
point  arose. — A  man  was  devisee  under  a  will  with  a 
power  to  jdnture.    He  suffered  a  recovery  to  the  use 
of  himself  in  fee,  and  afterwards  covenanted  to  stand 
seised  to  the  use  of  his  vnfe,  for  her  jointure.  The 
Judges  were  divided  whether  the  devisee  took  for 
life  or  in  tail,  but  they  held,  that  supposing  the  power 
mot  barred  by  the  recovery  (which  they  thought  it 
^was),  yet  the  covenant  would  not  operate  as  an  exe- 
cution of  it ;  for  as  the  devisee  had  got  a  new  fee, 
though  it  were  defeasible  by  him  in  remainder,  yet  the 
covenant  to  stand  seised  should  enure  thereupon,  and 
Ibe  use  should  arise  out  of  the  fee :  he  was  seised  in 
fte,  and  the  jointure  was  made  without  any  reference 
to  his  power(^). 

But  where  the  disposition,  however  general  it  may 
be,  wUl  be  absolutely  void  if  it  do  not  enure  as  an  exe- 
codoQ  of  the  power,  effect  will  be  given  to  it  by  that 
C0Q8truction(l).  This  was  the  point  decided  in  Sir  Ed- 
vird  Clere's  case.   There  Harwood  the  settler  had 

(e)  1  Vcntr.  214,  225. 

EM  Bradukr.  Gibbt,  3  Johns.  Cha.  Rep.  551,  referring,  in.  addition  lo  Sir  Ktlward 
tkiyft  matt  to  Bmmett  t.  Aburrvw,  8  Vet.  jun.  609,  and  2  Bro.  C.  C.  SOO,  301 , 303.] 

Tt 
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by  an  act  in  his  life-time  disposed  of  two  parts  of  thte 
'  land ;  over  the  other  part  he  had  a  general  power  oH 
appointment  by  will,  with  remainder  in  default  of  ap- 
pointment to  himself  in  fee,  and  he  devised  this  por-- 
tion  generally.    Now  the  land  being  holden  in  eapitc 
he  could  not  devise  this  third  as  owner  of  the  lanc^ 
and  therefore  it  was  solemnly  decided  that  the  will 
ought  to  operate  as  an  execution  of  the  power.  Upon 
the  principle  of  this  decision,  it  should  seem,  that  if  « 
man  having  a  general  power  of  appointment,  with  a 
limitation  to  himself  in  fee,  in  default  of  appointment 
were  to  convey  the  estate  generally  by  an  instrument 
not  adapted  to  pass  his  interest  (as  a  bargain  and  sale 
uoenrolled,  or  a  release  to  a  stranger  without  a  pre- 
vious lease  for  a  year),  and  which  would  be  totally 
inoperative  as  a  conveyance  of  the  interest,  the  instru* 
inent  would  be  held  to  operate  as  an  execution  of  the 
power,  although  the  authority  should  not  be  referred 
to  either  expressly  or  by  implication(l). 

On  the  above  principle  it  is,  that  where  a  man  has 
both  a  power  and  an  interest,  and  he  creates  an  estate 
which  will  not  have  an  effectual  continuance  in  point 
of  time  if  it  be  fed  out  of  his  interest,  it  shall  take  ef- 
fect by  force  of  the  power(^.  As,  where  a  tenant  for 
life,  with  power  of  leasing,  grants  a  lease  for  a  term 
absolute,  without  referring  to  or  mentioning  his  power, 
the  lease,  if  it  be  supplied  out  of  his  interest,  wouM 
expire  with  his  life,  and  it  shall  therefore  operate  as 
an  execution  of  the  power(^).    So  where  a  tenant  for 

(f)  See  Roger's  case,  cited  bj  (p^J  Campbell  v.  Leach,  AmbL 

Hale,  Chief  Justice,  1  Ventr.  228 ;  740 ;  and  see  10  Mod.  36, 
Earl  of  Leicester's  case,  1  Ventr. 
278. 


[(1)  L,  being  in  debt,ftnil  abool  to  many,  conveyed  certain  pmperlj  which  the  hid 
booghtftom  G,  and  mortgaged  back  to  him,  to  atniitee  for  the  use  of  henclf,  aod  her  in- 
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life,  with  a  power  to  borrow  a  8ura  of  money,  granted 
«  rent-charge  generally,  as  a  fund  for  payment  of  the 
debt,  it  was  deemed  an  execution  of  the  power,  and 
not  a  grant  out  of  his  interest ;  because  it  might  not 
be  effected  during  the  life  of  the  grantor(A).  But  if 
a  lease  comprise  fee-simple  estates,  as  well  as  estates 
sutgecC  to  the  power,  it  seems  a  nice  question,  whe- 
ther the  deed  shall  enure  by  fractions,  so  as  to  be  a 
lease  out  of  the  interest  as  to  the  fee-simple  lands,  and 
aa  appointment  as  to  the  rest(i}. 

It  is  intention  then  that  in  these  cases  governs: 
therefore  where  it  can  be  inferred  that  the  power  was 
not  memt  to  be  exercised,  the  court  cannot  consider 
it  as  execyted(A:).    Thus,  if  a  man  having  several 
powers  over  different  estates,  and  also  interests  in 
tbem,  should  recite  the  power  over  one  estate,  and 
execute  it  in  a  formal  manner,  and  then  recite,  not 
that  he  has  a  power  to  appoint  the  other  estate,  but 
that  he  is  seised  in  fee  of  it,  and  accordingly  convey 
his  interest  in  it  by  lease  and  release,  the  latter  estate 
would  be  held  to  pass  out  of  his  interest,  and  not  by 
ibrce  of  bis  power,  simply  on  the  apparent  intention 
not  to  execute  the  power(i). 

In  a  recent  case,  where  a  man  and  woman  under  a 
settlement  made  after  their  marriage,  had  a  joint  power 

(k)  Blake  v.  Marnell,  2  Ball  &      (Q  See  Maundrell  v.  Maundrel], 
Bttt  $5.  7  Yes.  Jun.  567 ;  10  Yea.  Jun.  d46 ; 

(0  See  Bibell  v.  Dringhouse,    see  6  East,  105, 106 ;  and  gee  Ad- 
lb.  645.  ney  v.  Field,  Ambl.  654. 

(i)  See  Brookman  v.  Hales,  2 
Vcs.  and  Bea.  45. 

IdiM  batbuid,  dariiw  their  joint  and  011  the  denth  of  cither  of  them,  one  moirfy  to 
!•  nbieM  to  hii  or  her  last  will,  and  the  other  moiety  to  the  last  will  ot  the  su.  vivor ;  and 
h  diftnlc  of  tueh  Uit  will,  or  other  legiU  appnntment,  to  the  retpt  ciive  rieht  heiit.  The 
Mfraee  tx»k  pliee,  and  L,  and  her  husband,  mortgaj|;ed  tlie  prnniwi  to  K,  to  secure  the 
MMIar  mooer  borrowetl  by  tlie  husband  avowedly  to  pay  the  debt  to  G,  but  which  was 
M  MippBed.  The  mortgage  to  K,  was  held  to  be  a  sufficient  aj>|»oiotment  under  her  power 
mMdlB  tiM  tdtlcment.  Peace  t.  Spieren €taL^ Desaot. Cba.  Rep.  4(H).] 
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of  appointment,  it  appeared  that  they  were  not  le^ 
gaily  married,  and  thereupon  they  agreed  that  the  set — 
tlement  was  void,  and  the  woman,  whose  estate  it  was^ 
made  a  new  settlement  on  their  being  legally  married^ 
The  man  joined  in  the  second  settlement  for  the  pur- 
pose of  making  a  tenant  to  the  precipe  for  the  life  ojT 
the  woman.    It  was  decided,  that  notwithstanding  the 
first  settlement  was  executed  under  a  mistake,  it  was 
valid  in  law,  and  that  the  second  settlement  should  not 
enure  as  an  execution  of  the  joint  power  in  the  par- 
ties, although  it  could  not  otherwise  have  any  opera- 
tion, because  it  was  considered  clear  that  the  parties 
did  not  intend  to  execute  their  power(m) ;  arid  yet  it 
is  observable,  that  their  intention  was  to  make  a  new 
setdement ;  and  although  they  treated  the  first  as  void, 
yet  they  recited  an  intention  not  merely  to  rescind, 
but  to  revoke  the  deed ;  and  in  the  witnessing  part  of 
the  second  deed  they  directed,  limited,  and  appointed, 
as  well  as  granted,  the  estate,  and  the  limitation  in 
the  premises  appears  to  be  to  the  releasee  and  his 
heirs  generally,  with  the  usual  words  of  "  all  their 
estate,"  although  the  habendum  is  to  him  and  his  heirs 
for  the  life  of  the  lady. 

Where  trusts  are  raised  with  a  power  of  revocation, 
the  settlement  will  not  be  defeated  by  the  mere  act 
of  the  trustee  re-conveying  to  the  settlor(n). 

So  where  an  executrix,  who  was  tenant  for  life  of 
a  college  lease  under  the  will,  with  a  power  to  appoint 
the  estate  by  deed  or  will,  with  a  gift  over  in  default 
of  appointment  to  a  stranger,  renewed  the  leases  at 
her  own  expense,  it  was  held  that  the  renewals  did 

(m)  Boughton  v.  Sandelands,  3  Taunt  342. 
(n)  EUison  t^.  Ellison,  6  Ves.  Jun.  656. 
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rtot  operate  as  an  appointment  in  her  own  favour.  It 
did  not  appear  whether  she  had  executed  counter- 
parts of  the  leases.    But  if  she  had  been  tenant  for 
life  only,  the  renewal  of  the  leases  would  after  her 
death  have  enured  to  the  benefit  of  the  devisee  in  re- 
mainder; and  it  was  held  that  the  renewals,  suppos- 
ing coanterparts  were  executed,  could  not  amount  to 
an  appointment  by  her  in  her  own  favour ;  for  acts 
of  ownership  by  a  tenant  for  life,  with  a  power,  do 
not  make  him  owner,  unless  they  are  such  acts  as  are 
prescribed  by  the  power  for  vesting  the  property(o). 

On  the  other  hand,  where  the  instrument  is  ex- 
pressly said  to  be  in  pursuance  of  the  power,  and  it  is 
clearly  the  appointee's  intention  upon  the  face  of  the 
instrament  to  take  the  estate  by  force  of  the  power, 
although  the  appointor  has  also  an  interest  in  the  land, 
and  the  power  is  badly  executed,  and  so  no  estate 
raised,  yet  his  interest  shall  not  come  in  aid,  at  least 
not  to  the  prejudice  of  the  appointee,  as  where  it 
would  operate  the  surrender  of  an  existing  beneficial 
interest  in  him.  Thus,  if  a  tenant  for  life,  with  a 
power  of  leasing,  refer  to  his  power,  and  in  execution 
of  it  grant  a  lease  to  a  person  having  an  existing  valid 
lease,  although  the  power  prove  to  be  badly  executed, 
yet  the  new  lease  shall  not,  as  between  the  lessee  and 
the  remainder- man,  be  construed  to  have  enured  out 
of  Ac  estate  for  life  of  the  lessor,  because  under  that 
construction  the  existing  valid  lease  would  be  merged 
by  a  surrender  in  law,  to  the  prejudice  of  the  lessee(/?). 

Bat  if  a  testator  exercise  a  power  by  will,  and  it 
tirm  out  that  the  power  was  either  not  well  createdCj'), 

(•)  Bropkman  v.  Hales,  2  Ves.       (q)  Dobbins  v.  Bowman,  3  Atk> 
k  Bet.  45.  408  ;  see  Goring  v.  Bickerstaffe, 

(p)  Roe  V.  Archbishop  of  York,    1  Cha.  Ca.  8,  9. 
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or  was  defeated  by  the  happening  of  a  contingev 
event  subsequently  to  the  will(r),  the  devisor's  ij 
terest  at  the  time  of  the  will,  although  contingent  an 
not  vested,  shall  come  in  aid  of  his  disposition ;  fc 
in  a  will  there  are  no  particular  words  required  1 
pass  the  estate ;  but  any  words  that  shew  the  intei 
lion  of  the  testator  are  sufficient ;  and  although  onl 
the  power  is  expressed  to  be  exercised,  yet  the  wore 
plainly  manifest  that  the  testator  intended  that  the  de 
visee  should  have  the  estate(^). 

But  here  it  may  be  observed,  that  where  a  ma 
has  a  power  to  charge  estates,  which  power  lie  aftei 
wards  discharges,  and  a  similar  power  is  reserved  1 
him  over  other  estates,  if  the  first  power  is  execute 
by  will  before  the  raising  of  the  second  power,  tli 
will  cannot  be  deemed  an  execution  of  the  secon 
power,  although  it  be  re-published  subsequently  1 
the  creation  of  that  power,  for  the  will  speaks  on] 
of  the  first  power,  which  was  as  much  gone  as  if 
had  never  existed(0.  And  it  seems  doubtful  whi 
ther  the  second  power  would  have  been  execute 
if  it  had  even  embraced  the  same  estate  as  the  fir 
power. 

A  fine  levied  of  an  estate  by  a  testator  after  bavin 
devised  it,  revokes  his  will :  and  it  has  been  detei 
mined,  that  although  the  uses  of  the  fine  are  declare 
to  be  as  the  testator  shall  by  deed  or  will  appoin 

(r)  Cross  v.  Hudson,  3  Bro.  C.  Lane  v,  Wilkins,  10  East,  24! 

C.  30 ;  and  see  Savile  v.  Blackett,  Hamilton  v.  Royse,  2  Scho. 

1  P.  Wms.  777 ;  Mose.  167  cited.  Lef.  315 ;  Cadogan  v.  Sloane,  A 

(«)  Dobbins  v.  Bowman,  ubi  su-  No.  24  to  Treat  Purch.  5th  cdi 

pra;  and  see  Habergham  t7.  Vin-  Fox  v.  Gregg,  Duchy  Court  • 

cent,  2  Yes.  Jun.  204.  Lancaster,  1814,  App.  No.  9.  ai 

(I)  Holmes  t;.  CoghiH,  7  Yes.  Powell  v.Loxdale.  2  B«m.fcAI 

Jun.  499,  12  Yes.  Jun.  206;  tee  891. 
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yet  tfie  prior  mW  cannot  8tand(ii).   The  point  was 
not  i^gitated  whether  the  prior  will  might  not  operate 
as  a  declaration  of  the  uses  of  the  fine.    This  would 
lMi?e  got  rid  of  the  difficulty  of  the  will  operating  as 
a  devise  after  the  fine.    Hussey's  case(2:)  decided  that 
a  feoffment  after  a  will,  to  the  use  of  such  persons, 
aod  for  such  estates,  as  the  testator  had  declared  by 
his  ifjll,  bearing  date,  ^c.  was  a  revocation  of  the 
will,  and  yet  that  the  revoked  will  was  sufficient  to 
declare  the  uses  of  the  feoffment.    The  decisions  on 
surrenders  of  copyholds,  to  such  uses  as  the  surren- 
deror shall  appoint  by  will,  may  be  considered  to  ren- 
der  Doe  v.  INlnot  not  easily  distinguishable  from  Hus- 
sey's  ca8e(jf).    It  is  not  denied  that  the  will  was  re- 
voked.   The  question  is,  whether  the  revoked  will 
*wouid  not  operate  as  a  good  declaration  of  the  uses 
of  the  fine. 

ijid  here  "we  may  notice  a  recent  case,  where  a 
mm  having  children  by  a  first  marriage  made  his 
^1,  and  then  upon  his  second  marriage  settled  his 
persMol  estate  on  himself  for  life,  then  to  raise  1002. 
fnr  his  wife,  and  then  to  apply  the  personalty  as  he 
by  deed  or  will  should  appoint,  and  in  default  thereof 
unto  his  issue  ;  it  was  determined,  upon  the  apparent 
intention,  that  the  prior  will  was  wholly  revokedCz). 


n.  We  now  come  to  the  cases  where  not  only  the 
Me  18  appointed  under  the  power,  but  also  the  estate 
is  conveyed  by  force  of  the  interest.  The  rule  ap- 
pears  to  be,  that  the  instrument  shall  be  construed 
cither  an  appointment,  or  a  release,  as  will  best  effect 

Ju)  Dm  v.  Dilnot,  2  New  Rep.    Rep.  435.  n. 
i  (ar)  Mo.  789.  (z)  Leigh  v.  Norbury,  13  Vm. 

(y)  See  Spring  v.  Biles,  1  Term  jnii.  340. 
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the  intention  of  the  parties.  This  is  established  I) 
the  case  of  Cox  and  Ghamberlain(a).  A  man  havjq 
a  general  power  of  appointment,  with  a  limitatioR  ii 
default  of  appointment  to  himself  in  fee,  by  leaie  and 
release,  in  pursuance  of  all  powers  in  him  vested,  £d 
grant,  bargain,  sell,  alien,  remise,  release  and  oonfinD 
limit,  declare,  and  appoint,  the  estate  to  trustees  ti 
uses.  If  the  deed  operated  as  a  conveyance  of  iu 
interest,  then  the  title  was  good ;  but  if  it  opented 
as  an  appointment,  the  legal  estate  vested  in  the  tn» 
tees ;  the  intended  uses  were  mere  trust-estates, 
the  title  was,  under  the  circumstances,  bad.  Loti 
Alvanley  held,  that  the  instrument  operated  as  a  cob 
veyance  of  the  interest.  He  said  it  would  be  moo 
strous  to  hold,  that  where  there  is  a  power  and  an  in 
terest,  and  the  act  being  equivocal,  it  is  doubtfiil  wbe 
ther  he  acted  under  the  one  or  the  other,  tbe  coui 
should  adopt  that  which  would  defeat  the  instrumeni 
He  therefore  considered  the  words  of  the  appoint 
ment  as  nugatory. 

It  must  be  admitted,  that  in  this  case  Lord  Alran- 
ley  considered  the  act  as  more  properly  a  release 
than  an  appointment ;  and  it  does  not,  therefore,  di- 
rectly decide,  that  where  there  is  (as  is  usual)  fird  f 
formal  appointment,  and  then  a  release,  the  instruDoent 
shall,  in  favour  of  the  intention,  be  held  to  operate 
simply  as  a  release.  On  the  one  hand  it  may  be 
said,  that  the  instrument  cannot  operate  but  as  anap* 
pointment  and  release ;  and,  therefore,  the  courts 
well  give  it  that  operation  which  will  effect  and  wJl 
destroy  the  intention  of  the  parties.  And  this  i 
clearly  the  better  opinion.  But,  on  tbe  other  hand 
it  may  be  insisted,  that  where  the  power  is  formal]] 

(a)  4Ve8.  jun.  631. 
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rmedj  the  release  is  thrown  in  merely  by  way 
iirtber  assurance,  and  that  too  great  a  latitude  of 
ftruction  will  only  lead  to  carelessness  in  prac- 

he  great  difficulty  in  the  cases  under  discussion  is, 
isoover  what  is  the  intention  of  the  parties,  a  ques- 
opoD  which  the  most  enlightened  minds  must  fre- 
itly  differ.  Thus,  the  late  case  of  Roach  and  Wad- 
(fr),  appears  to  be  in  opposition  lb  the  case  of  Cox 
Chamberlain,  although  in  both  cases  the  court  pro- 
ed  to  go  upon  intention. 

lie  case  is  shortly  this:  An  estate  was  conveyed  to 
Coates,  his  heirs  and  assigns,  to  hold  unto  the 
I  Coates,  his  heirs  and  assigns,  to  the  use  of  such 
900  or  persons,  for  such  estates,  2^.  as  Watts  the 
chaser  should  by  any  deed  or  deeds,  writing  or 
ing,  under  his  hand  and  seal,  to  be  by  him  duly 
le  and  executed  in  the  presence  of,  and  attested 
two  or  more  credible  witnesses ;  or  by  his  mU^ 
limit,  direct,  or  appoint,  give  or  devise  the  same, 
defiiult  of  such  direction,  d^.  to  the  use  of  Watts^ 
heirs  and  assigns,  for  ever.  By  this  deed  a  perpe- 
I  rent  was  reserved  to  the  vendors,  and  Watts  co- 
anted  with  the  vendors  for  payment  of  it.  Afler- 
ds,  by  indentures  of  lease  and  release,  Coates  (by 
wtion  of  Watts)  did  (according  to  his  estate  and 
■est)  bargain,  sell,  and  release,  and  Watts  did  grant, 
pin,  sell,  alien,  release,  ratify,  and  confirm  ;  and 
l?fimit,  direct,  and  appoint  the  estate  in  question, 
Ml  his  estate^  rights  2^.  therein,  unto  Wadham  and 
PMiia  (purchasers  of  the  estate),  and  Powell  a  trus- 
►to  bar  dower,  to  hold  unto  Wadham,  Stevens,  and 

(6)  S  EnsU  m 

vn  ' 
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Powell,  their  heirs  and  ass]«;ns,  to  the  use  of  Wadhan%. 
Stevens,  and  Powell,  and  the  heirs  and  assigns  c^; 
Wadhani  and  Stevens  for  ever,  as  tenants  in  common, 
in  trust,  as  to  the  estate  of  Powell,  for  Wadham  and 
Stevens,  their  heirs  and  assigns,  as  tenants  in  com- 
mon, subject  to  the  perpetual  rent.   And  covenants 
Were  inserted  from  Wadham  and  Stevens  to  Watts,  to 
pay  the  rent,  and  indemnify  him  from  it,  but  Wadham 
did  not  execute  the  deeds. 

The  question  was,  whether  the  estate  conveyed  to 
Wadham  and  Stevens,  and  their  trustee,  was  derived 
out  of  the  interest  of  Watts,  so  as  to  make  them  lia- 
])le  in  an  action  of  covenant  for  the  rent  as  his  as- 
signees, or  whether  the  estate  took  effect  under  his 
power,  in  which  case  it  was  admitted  they  were  not 
bound  by  the  covenants  entered  into  by  Watts.  It 
was  contended  by  the  counsel,  that  the  power  was 
merged  in  the  fee ;  but  that  position  was  abandoned 
upon  its  being  stated  that  the  judgment  at  the  Rolls 
in  the  case  of  Maundrell  v.  Maundrell  was  reversed(^:). 
The  single  point  then  was,  whether  the  instruments 
operated  as  an  execution  of  the  power,  or  a  convey- 
ance of  the  interest.    And  it  was  determined,  that 
they  operated  as  an  exercise  of  the  power,  and  con- 
sequently that  the  purchasers  from  Watts  were  not 
liable  to  an  action  of  covenant  for  non-payment  of  the 
perpetual  rent.    The  Court  said,  "  It  ought  to  appear 
very  clearly  from  the  deeds,  that  the  conveyance,  or 
the  covenants  therein,  could  not  take  effect  unless  it 
operated  as  a  conveyance  out  of  the  interest,  and  not 
by  way  of  appointment,  in  order  to  induce  the  court 
to  determine,  that  where  the  trustee  to  uses  in  a  con- 

(c)  Vide  nq^fo,  Chap^  I.  sect  5,  VI. 
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veyance  releases  to  a  purchaser  it  shall  not  operate 
as  an  appointment.    Had  it  been  the  intention  of  the 
parties  that  the  estate  which  Wadham  w?is  to  take 
should  be  derived  out  of  the  interest  which  Walts 
had,  it  woidd  have  been  wholly  unnecessary  that 
Coates  should  have  been  a  party  to  the  deed,  his  be- 
ing made  a  party  to  it  shows  that  something  was  to 
be  taken  by  way  of  appointment ;  and  if  any  thing, 
there  is  nothing  from  whence  there  can  be  collected 
an  intention  that  less  than  the  whole  should  pass  by 
those  means,  the  reason  for  which  is  obvious,  as  it 
might  prevent  such  objections  to  the  title  as  might  be 
made  if  it  were  derived  immediately  from  Watts." 

It  had,  as  we  have  seen,  been  already  settled  by 
Lord  AJvanley,  in  Cox  v.  Chamberlain,  that  where  a 
person  has  both  a  power  and  an  interest,  and  the  in- 
strument is  adapted  to  convey  the  interest,  and  the 
intention  of  the  parties  will  be  best  effected  by  that 
construction,  such  a  construction  shall  prevail,  although 
words  of  appointment  are  used.  This  decree  of  Lord 
Alvanley  has  ever  since  been  deemed  an  authority, 
and'been  acted  upon  in  practice.  The  principal  ar- 
gument in  Roach  v.  Wadham  was,  that  Coates,  the 
trustee,  as  he  was  termed,  joined  in  the  conveyance. 
But  it  should  seem  that  Coates  had  no  interest  what- 
ever in  the  estate  in  question.  He  was  a  mere  con- 
dait-pipc,  a  releasee  to  uses,  in  whom  not  even  Lord 
Chirf  Justice  Dyer's  scintilla  (which  Chief  Baron  Pe- 
riam,  in  Clmdleigh's  case,  likened  to  Sir  Thomas 
Mere's  Utopia)  remained  an  instant.  The  concur- 
rence  of  Coates,  therefore,  was  perfectly  nugatory, 
and  only  evinced  the  unskilfulness  of  the  person  who 
prepared  the  deed.    If,  indeed,  Coated  had  actually 
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had  any  estate,  his  concurrence  under  the  dream- 
stances  of  this  case  must  have  afforded  decisive  e?i. 
dence  that  Watts  did  not  intend  to  exercise  his  pow. 
er.    If  the  case  be  divested  of  this  circumstance,  the 
question  depends  solely  on  the  intention  of  the  par« 
ties.  It  might  be  urged,  that  the  intention  of  the  par- 
ties required  the  instruments  to  operate  as  a  convej- 
ance  of  Watts's  interest,  were  it  only  to  make  the 
purchasers  liable  to  an  action  of  covenant  as  assignees 
of  Watts,  for  the  recovery  of  the  rent.   Such  a  con- 
struction  would  have  enabled,  and  certainly  have  in- 
duced, the  persons  entitled  to  the  rent  to  bring  thdr 
action  against  the  actual  terre-tenant,  and  not  against 
the  original  covenantor,  which  would  have  prevented 
the  circuitous  remedy  that  the  decision  will  compel 
the  parties  to  resort  to.   This  constructioD,  it  might 
be  said,  was  imperiously  called  for  in  this  case,  Inas- 
much as  Wadham  had  not  executed  the  deeds,  and 
consequently  was  not  bound  by  covenatit  to  indemnify 
Watts  against  the  rent.    It  might  also  be  insisted,  that 
the  conveyance  being  by  lease  and  release,  was  strong 
evidence  of  the  intention  of  the  parties,  as  the  lease  for 
a  year  was  unnecessary  if  Watts  intended  to  exerdse 
liis  power.  Where  a  man  has  both  a  power  and  an  in- 
terest, and  it  is  intended  to  exercise  the  power,  and 
also  convey  the  interest,  the  appointment  is  almost  in- 
variably made  by  a  distinct  witnessing  part,  which  pre- 
cedes  the  release.  The  deviation  from  the  usual  form 
in  the  present  case  is  evidence  that  it  was  not  the  pri- 
mary  intention  of  the  parties  to  exercise  the  power. 

To  the  foregoing  reasons  another  may  be  added, which 
seems  more  conclusive.  By  the  conveyance  it  is  evident 
that  the  parties  Vished  to  prevent  a  right  of  dower  from 
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laching  in  their  wives,  and  at  the  same  time  to  keep 
le  inheritance  in  themselves.    This  intention  would 
ive  been  effected  by  construing  the  instruments  as  a 
iQveyance  of  Watts's  interest,  and  appears  to  have 
en  defeated  by  the  construction  adopted.    For  as 
?  deeds  were  holden  to  operate  as  an  exeeidioii  of  the 
wer^  the  habendum  to  the  purchasers  and  their  trtis- 
vested  the  fee  in  them^  and  the  subsequent  limita- 
n  to  the  purchasers  and  the  trustees^  and  the  heirs 
d  assigns  of  the  purchasers^  was  void  at  law^  as  a  use 
on  a  use^  and  was  good  only  as  a  trust  in  equity. 
Wliere  a  person  having  a  particular  estate  and  also 
power,  miikes  a  disposition  containing  words  t)oth  of 
>pointment  and  conveyance,  yet  it  shall  not  operate 
I  an  appointment  and  also  as  a  conveyance  against 
le  intention  of  the  party  executing  the  instrument, 
bus  in  Langley  v.  Brown(rf),  under  a  settlement 
reviously  to  an  intended  marriage,  the  estate  was 
united  to  the  intended  wife  for  life,  then  to  her  in  tail, 
'emainder  to  her  appointment  generally  ;  in  default  of 
ippointment,  to  her  in  fee.    She,  before  marriage,  by 
in  instrument  in  pursuance  of  her  power,  did  appoint, 
imit,  give  and  grant  the  estate  and  the  revei-sion 
bereof  expectant  upon  her  deaths  to  her  intended  hus- 
hind  in  fee,  who  rvas  in  possession^  chargeable  with 
Bkonies  to  be  paid  after  her  decease.    Lord  Hard- 
nfdLe  appears  to  have  considered  that  the  instrument 
night  have  operated  both  as  an  appointment  of  the 
remainder,  and  as  a  release  of  her  estate,  so  as  to 
create  a  base  fee,  the  grantee  being  in  possession : 
hot  he  ruled  otherwise,  as  the  grant  was  intended 
•aly  to  take  effect  after  her  death,  and  not  to  pass 
•toy  estate  in  possession. 

'//^  -2  Atk.  195. 
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revocation  need  not  be  reserved(A:).  But  where  ibe 
power  is  executed  by  deed^  unless  a  power  of  revocs* 
tion  is  reserved  in  the  deed,  the  appointment  caooot 
be  revoked(/) ;  no,  not 'even  if  the  ori^nal  power  «• 
pressly  authorize  the  donee  in  the  most  unlimited 
terms  to  appoint  and  to  revoke  his  appointments  from 
time  to  time  ;  for  the  law  will  not  endure  a  prospeGti?e 
power  like  this,  but  on  every  execution  a  new  power 
of  revocation  must  be  reserved.  This  was  solemnly 
decided  in  the  case  of  Hele  v.  Bond,  by  Lord  Chaa* 
cellor  Harcourt,  and  all  the  Judges  of  Ehgland(m),  and 
finally  in  the  House  of  Liords.  The  Court  of  JOngt 
Bench,  upon  a  case  referred  to  them  by  the  Lord 
Chancellor,  held  the  second  execution  void.  Lord 
Harcourt  decreed  accordingly ;  and  upon  an  appeal 
to  the  House  of  Lords  all  the  Judges  were  ordered 
to  attend  at  the  heating  of  the  cause  in  the  House  of 
Lords,  which  tiiey  did ;  and  the  Judges  of  the  King's 
Bench  declaring  that  they  were  still  of  tiie  same  o[M' 
nion,  the  Justices  of  C.  B.  and  the  Barons  of  the  Ex- 
chequer, by  King,  C.  J.  delivered  their  opinions  to 
be,  that  the  power  of  revocation  in  the  deed  of  the 
16th  March,  1684,  [the  first  settiement]  was  no  other 
than  the  common  power  of  revocation,  expressing 
that  particularly,  and  in  many  words,  which  the  kw 
is  now  settied  to  imply  in  every  power,  viz.  That  flic 
party  revoking  may,  if  he  thinks  lit  to  reserve  sudi 
power,  revoke  those  new  uses  and  limit  new  ones,  and 
so  on  toties  quotiesy  and  that  this  might  probably  bein- 

{k)  Vide  tjtfra.  Sect  8.  474;  1  Eq.  Ca.  Abr.  342;  8.  C. 

(/)  Hatcher  v.  Curtis,  2  Freem.  MS.  See  a  fuller  note  of  thiscaM 

61.  Worrall  v.  Jacob,  3  Mer.  256.  than  any  in  printy  App.  No.  3. 
(m)  Hele  v.  Bond,  Prec.  Chan^ 
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rted  in  special  words  in  this  power,  because  when 
e  power  of  revoking  the  new  uses  and  limiting  other 
es  came  to  be  first  a  question  in  Beckett's  case, 

Ja.  I.  in  i  RoL  Abr.  S6S.  (B)  S,  and  Lane's  Rep. 
8,  it  was  doubted  whether  such  new  power  could 
>  reserved  in  the  second  deed,  unless  specially  re- 
rved  in  the  first  deed,  though  the  law  is  now  set- 
d  to  be  otherwise ;  and  that  therefore  this  power 
to  receive  this  construction,  that  the  party  might 
voke  the  new  uses  if  in  the  deed  of  such  revocation 
would  reserve  a  new  power ;  and  so  toties  quoties  ; 
id  that  in  this  case,  Sampson  reserving  no  new 
3wer  of  revocation  in  the  deed  of  the  5th  October, 
6879  be  hail  executed  the  first  power,  and  settled 
le  estate  to  the  uses  of  the  deed  of  5th  October, 
687)  which  he  couid  not  afterwards  change  or  alter ; 
rhich  opinion,  being  in  effect  the  same  with  that  of 
he  Chancellor  and  the  Judges  of  the  King's  Bench, 
he  Lords  did  affirm  the  said  decree(n). 

ITiis  decision  appears  to  have  been  founded  on  the 
inxiety  of  the  Courts  to  restrain  the  reservation  of  such 
powers,  and  to  assimilate  powers  to  conditions  at  com- 
mon law,  which  they  do  not  resemble.  It  is  impos- 
Mide  to  frame  any  objection  upon  principle  to  a  ge- 
nmX  power  of  revocation  in  the  first  deed,  embracing 
d  fature  executions :  the  power  is  only  tantamount 
to  what  may  stilL  be  done  by  repeatedly  reserving  new 
powers  of  revocation. 

In  a  case  before  Lord  Hardwicke  a  point  nearly 
amilar  arose.  By  a  settlement,  powers  of  appoint- 
Mnt  were  given  to  a  woman ;  and  at  the  end  of  the 
Hlflement  it  was  declared  that  every  appointment 

(n)  MS.  Rep.  in  LincolnVInn  Hall. 
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pade  by  her  by  virtue  of  the  powei*s  in  the  deed, 
Qiight  from  time  to  time  be  revoked,  and  a  new  ap- 
pointment made.  She  made  an  appointment,  with- 
out reserving  a  power  of  revocation,  and  then  exe* 
GUted  another  appointment.  It  was  insisted^  on  the 
authority  of  Hele  and  Bond,  that  the  second  appoint- 
ment was  void.  There  was  not,  however,  any  occa- 
sion to  give  a  determinate  opinion  on  this  point ;  but 
I^rd  Hardwicke,  in  giving  judgment,  said,  that  he  was 
very  doubtful  whether  the  case  of  Hele  and  Bond 
would  govern  the  present,  though  he  inclined,  at  first, 
that  it  would.  In  the  present  case,  he  said,  there 
were  two  powers  in  the  very  creation,  a  power  to 
appoint  uses,  and  a  power  to  revoke  uses.  Now  the 
power  to  appoint  uses  was  executed  by  the  first  deed, 
but  the  power  of  revocation  was  not  executed  till  af- 
terwards ;  then  the  question  would  be,  whether  both 
might  not  be  executed  once,  as  they  seemed  to  be 
distinct  and  separate  powers.  In  Hele  and  Bond,  be 
added,  the  power  of  revocation  was  executed ;  and 
the  doubt  was,  whether  the  uses  could  be  revoked 
toties  quoties,  without  reserving  a  power  of  revoca- 
tion(o).  The  very  same  point  arose  in  a  case  before 
the  determination  of  Hele  and  Bond,  but  it  was  not 
necessary  to  decide  it.  The  case  was  not  referred 
to  in  Langley  and  Brown.  The  reporter  says  ^  it 
was  touched,  whether  the  uses  limited  according  to 
the  power  were  revocable  by  the  proviso,  and  Mai- 
nard  said  it  might  be  a  question." 

Now  it  appears  to  be  quite  impossible  to  support 
this  distinction.  Lord  Hardwicke  distinguished  the 
case  before  him  from  Hele  and  Bond,  because  there 
the  power  of  revocation,  he  said,  was  executed  ;  and 
the  doubt  was,  whether  the  uses  could  be  revoked 

(o)  LaD^ey  v.  Brown,  2  Atk.  195. 
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\  quoties^  without  reserving  a  power  of  revoca^o, 
i  in  bis  case  there  were  two  distinct  powers^ 
^7,  a  power  to  appoint  nses,  and  a  power  to  re* 
the  uses  so  appointed.  The  precise  point,  how^ 
,  was  actually  decided  by  the  ease  of  Hele  and 
L  Some  dicta  represent  that  case  as  having  been 
led  on  the  ground  that  the  power  was  merely 
mount  to  the  usual  power  of  revocation  and  Umi- 
1  of  new  uses,  and  certainly  that,  as  we  have  seea^ 
the  true  ground  of  the  decision :  the  Judges  were 
[iinion  that  a  power  could  not  be  originally  re- 
^  to  revoke  uses  to  be  subsequently  appointed ; 
they  never  denied  that,  in  wards^  three  distinct 
en  were  reserved,  viz.  1st,  a  power  to  revoke 
ir^nal  uses ;  sd,  a  power  to  appoint  new  ones ; 
8d,  a  power  to  revoke  such  new  uses.  The 
ea  of  B.  R.  certified  "  that  the  power  of  revocor 
md  limitation  of  new  uses  in  the  first  settlement 
fidly  executed  by  the  first  appointment ;  and  that 
inffor  power  in  the  settlement  to  revoke  any  new 
oHon  or  appointment  was  void  in  the  creation  as 
idi  uses  as  should* be  afterwards  newly  limited, 
M  a  power  of  revocation  should  be  again  ex* 
ily  reserved.''  The  point  therefore  doubted  in 
and  Udal,  and  Langley  v.  Brown,  was  the  very 
tion  decided  in  Hele  and  Bond.  The  cases  cannot 
iatinguished.  But  we  must  not  confound  these 
I  with  those  upon  powers  of  sale  and  exchange, 
urtition,  for  there,  the  uses  limited  under  powers 
iettdy  executed,  are  not  revoked,  but  simply  trans- 
if  to  the  estate  bought  or  taken  in  exchange,  or 
iapcrtitionQ?). 

Ih6  lEftri  of  Uxbridge  tr.  tion  for  the  argamefit  that  the 
,  1  ^4$.  httu  499.  There  ehsfse  in  Oie  dtfe  wat  teroted. 
t  to  htm  been  no  founda- 
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It  is  generally  thought  that  the  reservation  of  a 
power  of  revocation  only  will  not  enable  tlie  donee 
to  revoke  the  old  uses,  and  also  to  appoint  new 
ones{q).  Mr.  Powell  in  one  place  states  clearly  that 
in  such  case  new  uses  may  be  declared(r),  whilst  in 
a  subsequent  page  he  entei^s  into  a  long  discussion  to 
prove  the  contrary(5). 

Becket's  case,  which  is  the  first  in  the  books  ap- 
parently on  this  subject,  is  thus  stated  in  Lane(t)(l): 
R.  B.,  seised  of  lands  in  fee,  levies  a  tine,  t^c.  and 
declares  the  use  to  be  to  himself  for  life,  and  after  to 
T.  B.  with  power  of  revocation,  and  to  limit  new 
uses ;  and  if  he  revoke,  and  not  declare,  then  tbe 
use  shall  be  to  the  use  of  himself  for  life,  and  after 
to  Henry  Becket,  [and  then,  by  a  subsequent  deed, 
B.  revoked  the  first  deed,  and  limited  new  uses], 
with  power  in  that  indenture  also  to  revoke  and  limit 
new  uses,  and  that  then  the  fine  shall  be  to  such  new 
uses,  and  no  other ;  and  after,  by  a  third  indenture, 
he  revoked  the  second  indenture,  and  declared  the 
use  of  the  fine  to  be  to  the  use  of  himself  for  life, 
and  after  to  Henry  Becket  ih  tail,  the  remainder  to 
T.  B."  The  question  was,  whether  the  third  inden- 
ture was  a  good  revocation  and  limitadon.  It  is  evi- 
dent that  there  is  a  chasm  in  the  statement  of  the 
facts :  I  have  attempted  to  fill  it  up  with  the  words 

(q)  2  Vol.  Cas.  &  Opin.  p.  97,       (r)  Pow.  Powers,  244. 
2  Trea.  Eq.  p.  163,  2d  Edit  Fon-       (*)  lb.  272. 
blanq.  n.  ibid,  and  4  Cruise's  Dig.      (t)  Lane,  118 ;  see  ib.9L 
232,  8.  18. 

(I)  Mr.  Powell  does  not  refer  Becket's  case  to  the  true  ground  of 
the  decision.  In  stating  Baron  Snig's  argument,  he  omits  the  onlj 
part  of  it  from  which  that  Judge's  opinion  can  be  collected. 
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ten  crotchets.  It  appears  clearly,  from  the  judg- 
of  the  court,  that  there  was  a  second  indenture 
ited,  which  also  contained  a  power  of  revocation 
imitation  of  new  uses.  Bromley  and  Altham, 
ns,  thought  that  the  new  uses  were  well  raised 
le  third  indenture,  and  they  relied  on  Digges's 

Snig,  Baron,  held  the  contrary,  as  the  lirst 
ought  to  authorize  aU  the  declarations  on  the 
and  he  said,  that  suck  an  indenture  to  declare 
ipon  uses  was  never  niade^  and  it  would  be  mis- 
7US  to  dedare  infinite  uses  upon  uses.''  And  Tan- 
agreed  with  Snig,  but  on  a  diflferent  ground ;  he  ap- 
I  to  have  thought  that  the  power  to  limit  new  uses 
not  well  pursued,  as  he  had  declared,  but  not  limits 

uses.  It  seems  quite  clear,  that  the  point  under 
deration  did  not  arise  in  this  case,  for  the  power  in 
econd  indenture  actually  authorized  a  new  limi- 
I  of  uses ;  the  question  simply  was,  whether  such 
m  could  be  reserved  from  time  to  time(I).  This 
wed  by  Rolle's  report  of  the  same  case,  which 
these  words :  "  If  a  man  suffer  a  recovery,  and 
the  uses  by  indenture,  with  a  power  of  revoca- 
and  limitation  of  new  uses,  and  afterwards  by 
ler  indenture  he  revokes  and  limits  new  uses, 
like  power  of  revocation  and  limitation  of  new 
,  this  second  power  of  revocation  and  new  limi- 
a  of  uses  is  good,  for  all  arise  out  of  the  reco- 
,  which  is  the  foundation.   Becket's  case,  per  cu- 

In  the  judgment  in  Hele  v.  Bond,  aupra^  p.  313,  which  I  hare 
r  obtained,  the  doubt  is  stated  to  have  been,  whether  such  new 
X  could  be  reserved  in  the  second  deed  unless  specially  reserved 
e  first  deed, 
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riam  prmter  8nig(i/)/'  If  further  evidence  were  waah 
ing,  it  is  abundantly  supplied  by  Lord  Chief  Justice 
Hale's  argument  in  the  case  of  Fowler  and  NortIi(a:)* 
We  may  therefore  dismiss  Becket's  case  from  our 
consideration ;  it  does  not  affect  the  question  before 
us,  and  the  point  which  was  then  doubted  is  now  per- 
fectly established. 

The  first  case  that  appears  to  be  in  point  is  Ward 
and  Lenthal(^)  : — A  man  levied  a  fine,  vrith  a  power 
of  revocation  and  limitation  of  new  uses,  and  by  a 
second  deed  he  revoked  the  uses,  and,  made  new 
limitations,  vnth  a  power  only  to  revoke ;  and  by  a 
tiiird  indenture  he  revoked  the  uses  of  the  second  in- 
denture, and  limited  new  ones.  It  became  unneces- 
sary to  decide  the  point ;  but  the  Court  is  reported  to 
have  resolved,  that  where  powers  of  revocation  and 
new  appointment  are  given,  the  donee  may  revoke 
and  limit  new  uses  toties  quoties^  and  all  the  estates 
shall  be  raised  out  of  the  first  seisin.  But  if  in  any 
indenture  he  reserve  a  power  of  revocation,  and  do 
not  reserve  a  power  expressly  to  limit  new  uses,  be 
can  only  revoke,  and  cannot  limit  new  uses  by  virtne 
of  the  estate  first  raised. 

Now  in  this  case  we  observe  the  resolution  merely 
was,  that  where  a  deed  is  executed  under  a  power  cf 
revocation^  reserved  upon  the  execution  of  a  former 
power,  no  uses  can  be  limited  out  of  the  old  seidii, 
unless  the  deed  creating  such  power  of  revocatkHi 
also  contain  an  express  authority  to  limit  new  uses. 
This  seems  to  depend  upon  the  ground  of  the  deeisiaD 

(fi)  2  Ro.  Abr.  262»  (B)  pi.  2.         («)  3  Keb.  7^ 
(y)  19  Car.  2, 1  Sid.  343. 
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iQ  Hele  and  Bond.  But  it  is  observable,  that  it  is  no 
vherc  said  that  a  power  of  revocation  in  the  original 
Element  is  not  tantamount  to  a  power  of  revocation 
id  limitation  of  new  uses. 

In  the  case  of  Smith  and  Wheeler(z),  Twisden,  Jus- 
(:e,  said,  that  v^hoever  hath  a  power  of  revocation, 
Ath  a  power  of  limitation.  In  the  case  of  Fowler 
id  North(a),  no  decision  was  made  ;  but  Hale,  Chief 
istice,  laid  it  down  that  a  power  of  appointment 
light  with  power  of  revocation  be  executed  Mies 
wties ;  and  he  said  it  was  resolved  before,  upon  as 
reat  a  settlement  as  any  subject  in  England  had, 
tnthoul  any  power  to  limit  new  uses{\).  Agreeably 
o  this  was  my  Lord  Nottingham's  judgment,  when 
Lord  KeepeK^))  that  a  power  of  revocation  in  an  ori- 
^nal  settlement  enabled  the  donee  not  only  to  revoke 
Ae  old  uses,  but  to  limit  new  ones ;  and  on  a  subse- 
quent hearing  he  declared  himself  clearly  of  the  same 
opinion(c). 

It  remains  to  state  an  anonymous  case  in  Strange. 
The  case  was  this :  A  suffered  a  recovery  to  the  use 
of  himself  for  life,  remainder  to  three  persons  suc- 
cessively in  tail,  remainder  to  himself  in  fee,  with 
power  to  revoke  the  three  remainders  in  tail ;  he  ac 
eordingly  revoked  them,  and  by  the  same  deed  de- 
i^red  new  uses  in  favour  of  the  plaintiffs,  without 
tty  words  of  conveyance,  covenant  to  stand  seised, 

{x)  9SL  Car.  2, 2  Mod.  40.  Ca.  241. 

(a)  24  Car.  2,  3  Keb.  7.  (c)  See  Colston  v.  Gardner,  2 

(6)  26  Car.  2,  Anon.  1  Cha.    Cha.  Ca.  46. 

(I)  The  same  case  is  reported  in  1  Ventr.  197,  nom.  Sir  Samuel 
Jones  V.  The  Countess  of  Manchester.  Ventris  appears  to  have  mis- 
tekea  the  arguments  at  the  bar  for  the  resolutions  of  the  court,  as  will 
appear  upon  an  attentiye  perusal  of  the  reports. 
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or  consideration  expressed.  The  Court  held,  that 
the  uses  were  not  well  raised,  because  the  uses  of 
the  recovery  were  full  before,  and  the  power  was 
only  to  revoke,  and  not  to  limit  new  uses(d). 

This  case  does  not  appear  to  be  in  opposition  to  the 
decision  of  Lord  Nottingham.  It  seems  from  the  re- 
port, that  A  limited  new  uses  out  of  the  fee-simple  ge- . 
nerally,  and  certainly  it  cannot  be  contended  that  he 
could  affect  his  life-estate  or  reversion  without  an  ex* 
press  power,  for  the  power  of  revocation  did  not  ex- 
tend to  those  estates,  but  only  to  the  remainder  in  tuL 
The  question  there  must  have  been,  not  whether  a 
power  of  revocation  implied  a  power  to  limit  new 
uses,  but  whether  a  power  of  revocation  itself  couW 
be  implied  as  to  part  of  the  estate  in  the  land,  to  which 
it  did  not  expressly  relate.  Besides,  as  he  reserved 
a  partial  power  of  revocation,  and  would  after  the  re- 
vocation become  seised  of  the  entire  fee-simple,  and 
part  of  the  fee  could  not  be  affected  by  a  bare  ap- 
pointment, an  intention  appeared  to  reserve  a  power 
of  revocation  only,  and  not  a  power  to  limit  new  uses, 
which  would  not  have  answered  the  purposes  of  the 
setdement.  This  case  is  very  distinguisliable  from  a 
general  power  of  revocation,  extending  to  all  the  li- 
mitations in  the  settlement. 

And  here  we  must  be  careful  to  distinguish  the  case 
of  Atwaters  and  Birt{e).  There  it  was  declared,  that 
upon  the  revocation  the  uses  should  cease,  and  the 
estate  should  remain  to  the  use  of  the  settlor  and  his 
heirs ;  and  it  was  held,  that  after  revocation  he  could 
not  limit  new  uses  out  of  the  old  seisin,  as  no  one 

(d)  Aium^aas,  1  Str.  584.         (e)  Cro.  Eliz.  856. 
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i8ed  to  his  use,  and  therefore  do  use  could 
No  one  can  doubt  the  propriety  of  this  deter- 
in  :  by  the  rery  terms  of  the  settlement  the 
iras  exhausted  in  serving  the  use  in  fee,  limited 
ettlor,  and  consequently  no  use  could  be  raised, 
by  an  original  conveyance.  Whenever,  there- 
is  declared,  that  upon  the  revocation  the  es- 
ill  remain  to  the  settlor  in  fee,  it  cannot  be 
led  that  he  has  a  power  to  limit  new  uses, 
result  of  the  authorities  appears  to  be, 
rhat  in  a  deed  executing  a  power,  a  power  of 
ion  and  new  appointment  may  be  reserved, 
^  not  expressly  authorized  by  the  deed  cre^ 
le  power(f).  And  that  such  powers  may  be 
d  Mies  quoties{g). 

liat  where  an  appointment  under  a  power  is 
y  deed,  it  cannot  be  revoked  unless  an  ex- 
ower  be  reserved  in  the  deed  by  which  the 
is  executed :  a  revocation  wOl  not  be  autho- 
r  a  general  prospective  power  in  the  deed  ere- 
e  first  power(A). 

'hat  although  in  the  original  settlement  a  power 
cation  only  be  reserved,  yet  a  power  to  limit 
3s  is  implied,  and  may  be  executed  accord- 
unless  a  contrary  intention  can  be  collected 
le  whole  settlement(A:),  or  the  estate  is  ex- 
limited  to  other  uses(2).  But, 

ims  V.  Adams,  Cowp.      (A)  Hele  and  Bond,  Prec  Cha. 
Digger's  case,  1  Rep.  474, 

(i)  Fowler  v.  North,  3  Keb.  7; 
-ket-s  case,  Lane,  118;    Anon.  1  Cha.  Ca.  24£;  Colstons. 
Bond,  Pre.  Cha.  474;    Gardner,  2  Cha.  Ca.  46. 
3 ;  2  Digges's  case,  ubi      (k)  Anon.  Str.  584. 

(/)  Atwaters  v.  Buti|Cro.£lix.a5. 
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4tb,  That  every  power  reserved  in  a  d6c)d  lBBfl# 
ting  a  power  will  be  strictly  construed,  and  ikliifti^ 
a  mere  power  of  revocation  in  such  a  deedlriinof 
authorize  a  limitation  of  new  uses(m);  '  '  ' 

Upon  the  authority  of  Wall  and  'nnirtaoriie(iO 
opinion  has  prevmled,  that  a  power  of  revocatfoB.w 
not  be  annexed  to  a  power  nm/rfy  coDaterd.  He 
wife  had  a  power  under  her  husband's  wOl  to  a|i|Nkl| 
an  estate  amongst  her  daughters,  and  she  ejnibMB^ 
tile  power  with  power  of  revocation,  but  never^i^ 
tuaUy  revoked  the  settiement.   The  book  says^ 
to  the  power  of  revocation  the  case  may  be  eased  d. 
that,  for  it  was  only  an  authority  in  the  wife;  and  tti 
being  once  executed  she  could  not  reserve  ancb  poMr 
to  herself."   In  the  first  place  then  it  qipean  tUI 
the  point  did  not  call  for  a  decision,  and  if  li  vtty  &f 
from  clear  that  the  dictum  was  not  thlTiBgBment  ef 
the  counsel.   Such  a  doctrine  would  be  very  incoa*' 
venient,  and  certainly  cannot  be  considered  as  setdei 
^  If  a  power  require  the  deed  of  revocation  and  Bnii- 
tation  of  new  uses,  to  contain  a  power  to  revob  bjT 
deed,  yet  upon  the  execution  of  such  reserved  pomf 
of  revocation  the  donee  need  not  reserve  anote 
power  to  revoke(o). 

In  the  case  of  Young  v.  Cottie(p),  a  man  enttfed' 
to  the  office  of  Register  of  the  Prerogative  Gooit  of 
Canterbury,  for  the  lives  of  himself  and  another  |M^ 
son,  who  was  a  trustee  for  him,  by  deed  appointdt' 
who  should  be  Register  after  his  death,  and  directef 
how  tile  profits  should  be  applied.   1^  a  later  de«f 

(m)  Ward  v.  Leathal,  1  Sid.      (o)  PhiUips  v.  Phipps,  V. 
343.  M.  T.  1818.  MS. 

(n)  1  Vern.  355.  (p)  i  p.  Wms.  101.  , 

I 
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be  made  a  different  appointment.  The  first  deed  con- 
iaioed  no  power  of  revocation ;  but  Lord  Chancellor 
IJowper  held,  that  it  was  only  an  authority,  and  there- 
ore  clearly  countermandable  by  the  second,  and  it  was 
10  more  than  if  one  should  appoint  his  bailiff  of  his  . 
manor  to  pay  one  moiety  of  the  profits  to  ^,  and  the 
other  moiety  to  which  is  countermandable  at  plea- 
sure. 

It  should  seem  that  the  first  instrument,  although  in 
tbe  8ha|)e  of  a  deed,  was  in  its  nature  testamentary.  It 
^  too  an  original  instrument  which  the  court  con- 
adered  countermandable,  and  not  an  instrument  ex- 
ecuted under  a  power. 

In  the  late  case  of  Perrot  v.  Perrot  (9),  a  bond  was 
giveo  to  pay  1,0002.  to  such  person  or  persons  as  a 
woman  by  deed  or  will  should  appoint.  An  appoint- 
ment  was  made  by  deed,  without  reserving  a  power  of 
revocation,  and  a  question  arose  whether  it  could  be 
revoked.  To  show  that  it  was  not  revocable  some 
eases  on  voluntary  settlements  were  cited,  and  it  was 
said  that  it  could  make  no  difference  in  principle,  whe- 
ftcr  the  appointment  were  made  out  of  the  party's 
own  estate  or  out  of  the  estate  of  another ;  but  Lord 
Blenborough  observed,  that  there  is  this  difference,  at 
least,  that  where  a  power  of  appointment  is  given  to 
be  executed  by  deed  or  will ;  as  if  done  by  will,  it 
would  be  revocable  by  a  subsequent  will,  it  furnishes 
lome  ground  for  arguing,  that  the  person  who  crea- 
led  the  power  meant  to  give  the  same  power  of  re- 
'OGatioD  to  the  person  who  was  to  execute  it^  whe- 
lier  it  was  first  executed  by  deed  or  by  will ;  for  al- 
srationa,  by  death  or  otherwise,  amongst  the  subjects 

(j)  14  East,  423. 
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Section  Vlll. 

OF  THE  EFFECT  OF  THE  EXECUTION  OF  A  POWER. 

I  PROPOSE  to  treat  first,  of  the  operation  of  the  m- 
stroment  executing  the  power;  secondly,  of  the  man- 
ner in  which  the  estates  created  take  effect  in  regard 
to  themselves ;  and  thirdly,  of  the  effect  of  the  execu- 
tion of  the  power  on  the  estates  in  the  settlement 

First,  then,  with  regard  to  the  instrument:  In  what* 
ever  mode  the  power  is  exercised,  whether  by  an  act 
inter  vrvos^  a  grant,  bargain  and  sale,  lease  and  release, 
covenant  to  stand  seised,  feoffment,  or  fine,  or  by  a 
will,  the  intrument  in  every  case  operates  strictly  as 
an  appointment  or  declaration  of  the  use,  and  there- 
fore, in  consequence  of  the  rule  before  noticed,  that 
there  cannot  be  a  use  upon  a  use,  the  bargainee,  b^. 
takes  the  legal  estate,  the  appointment  being  made  to 
him ;  and  if  any  ulterior  use  is  declared,  it  operates 
merely  as  a  trust  in  equity.^  It  is,  however,  apprehend- 
ed, that  if  the  power  be  executed  by  way  of  covenant 
to  stand  seised,  the  use  would  vest  in  the  person  in- 
tended to  take  beneficially,  and  not  in  the  covenantee. 

But  a  will  made  in  execution  of  a  power  has  a  pe- 
culiar operation ;  it  not  only  operates  as  an  execution 
of  the  power,  bat  also  in  most  respects  partakes  of 
the  qualities  of  a  proper  will.  We  have  seen,  that 
if  a  power  of  revocation  is  not  reserved  in  a  deed  exe- 
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to  Teal  estate,  before  the  Statute  of  Uses,  in  no  instance 
ffid  the  execution  of  a  power  operate  as  a  transmuta- 
tion of  possession.  Since  the  statute  the  possession 
is  embued  with  the  quality,  form,  and  condition  of  the 
use,  and  the  property  and  quality  of  the  use,  as  ab- 
stracted  from  the  possession,  still  remain.  Therefore, 
although  an  execution  of  a  power  over  real  estate  may 
now  work  a  transmutation  of  possession,  yet  the  estate 
so  created  might  be  revoked  after  the  statute,  if  the 
use  would  have  been  subject  to  revocation  before  the 
statute ;  but,  as  in  the  case  under  consideration,  the 
m  could  not  have  been  revoked  before  the  statute, 
it  cannot  be  revoked  since.  This,  and  not  the  change 
of  possesion,  appears  to  be  the  true  reason  why  a 
power  over  real  estate  executed  by  deed  cannot  be 
revoked,  unless  a  power  to  revoke  be  reserved  by 
the  deed  executing  the  power.  The  analogy,  there- 
fore, between  powers  over  real,  and  powers  over  per- 
sonal, estate,  cannot,  it  should  seem,  be  destroyed  up- 
on  the  above  principle  ;  and  it  is  not,  perhaps,  at  this 
day  possible  to  contend  that  an  appointment  by  deed 
shdl  be  revocable  because  the  donee  might  have  ap- 
pointed by  will,  which  would  have  been  revocable. 

We  shall  have  occasion  in  another  place  to  consider 
vhat  conditions  may  be  annexed  to  estates  limited 
under  particular  powers. 
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tator's  life-time(^)(I).    So  lapsed  legacies  of 
nalty  will  fall  into  the  residue(A) ;  nor  in  equi 
the  death  of  the  appointee  defeat  a  charge  oo  1 
terest  appointed  to  him,  in  favour  of  a  perso 
survives  the  te£rtator(i). 

The  same  latitude  also  is  allowed  in  the  ter 
the  devise  as  in  the  case  of  a  proper  will,  bi 
doctrine  must  be  discussed  hereafter(il:). 
logy  has  even  been  carried  so  far,  that  a  limitat 
will  under  a  power,  to  the  heir  at  law  of  the  do 
the  power,  has  been  held  to  give  him  an  estate  1 
scent(Q.  This  decision  was  made  upon  the  1 
rule  that  a  common  devise  in  fee-simple  to  a 
at  law  ^ves  him  no  estate  at  all,  he  being  adj 
in  by  descent,  and  the  determination  that  an  ap 
ment  by  will  is  subject  to  the  same  rules  as  a  coi 
devise.  This,  it  must  be  allowed,  was  a  very  < 
ordinary  decision.  It  may  be  right  to  hold  ths 
instrument  shall  operate  as  a  proper  will,  as  1 
words  and  general  effect  of  it ;  but  upon  what 
principle  a  man  can  be  held  to  take  that  by  d( 
which  never  vested,  or  had  a  chance  of  vesting, 
ancestor,  it  is  not  easy  to  conceive.  We  may  ask 
Lord  C.  J.  Willes,  Will  any  one  say  that  any 

(g)  Burnet  v.  Helgrave,  1  Eq.  Taylor  v.  George,  2  Ves.  an 
Ca.  Abr.  296,  pi.  2.  378. 

(h)  Oke  V.  Heath,  ubi  siq}. ;  {k)  Vide  ir^ra,  ch.  9,  sec 
Falkner  v.  Butler,  AmbL  514.  (/)  Hurst  t;.  the  Earl  of 

(t)  Oke  V.  Heafli,  uU  itip.  see   chelsea,  1  Blackst.  187. 

(I)  This  is  the  principle  established  by  this  case ;  but  whe 
was  rightly  applied  to  the  facts  in  that  case  is  another  question 
Oke  V.  Heath,  Duke  of  Marliwrough  v.  Lord  Godolphin,  and  V 
zee  V.  Aclom,  cited  np. 
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can  descend  to  the  lieir  that  did  not  vest  in  the  an- 
cestor ?[m)  The  grounds  of  the  determination  were 
quite  foreign  to  the  question.  The  principle  of  the 
dedsioQ  cannot  even  be  supported  by  any  plausible 
fiction,  nor  does  policy  require  the  adoptian  of  it ;  for 
in  the  general  run  of  cases  it  must  be  wholly  imma- 
terial whether  the  appointee  take  by  descent  or  pur- 
chase. It  should  be  observed,  that  in  the  case  re- 
feffed  to  the  power  was  reserved  to  the  person  who 
made  the  setdement,  and  who  was  at  that  time  seised 
in  fee.  It  may  not,  therefore,  be  deemed  a  general 
authority,  that  in  every  case  of  a  beneficial  power  the 
beir  of  the  donee,  being  the  appointee,  takes  by  de- 
scent, although  the  donee  himself  never  had  any  in- 
terest in  the  estate  ;  nor  indeed  was  it  acquiesced  in 
as  an  authority  upon  the  point  it  professed  to  decide ; 
for  the  decree  of  Lord  Keeper  Henley,  in  conformity 
to  the  judgment  of  the  King's  Bench,  was  appealed 
from  to  the  House  of  Lords,  and  the  appeal  was  after- 
wards compromised(n). 

Where  the  will  relates  to  personalty  it  must  be 
proved  in  the  Spiritual  Court.  This  has  been  deter- 
mined  even  in  regard  to  an  appointment  by  the  will 
of  a  feme  covert^  who  cannot  in  the  notion  of  law 
maite  a  will(o),  although  a  different  opinion  appears 
at  one  time  to  have  prevailed(p).  The  courts  of 
Equity  will  not,  however,  at  this  day  read  the  appoint- 
ment by  m\\  until  it  is  duly  proved  as  a  proper  will 
in  the  Spiritual  Court,  nor  will  the  probate  preclude 


(m)  Willes,  338. 
(n)  2  Bnrr.  882. 
(•)  Ross  V.  Ewer,  3  Atk.  156. 

Z  Z 


(p)  Daniel  v.  Goodwin,  Exch. 
T.  T.  8  and  9  Geo-  II.  MS.  App. 
No.  11. 
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the  necessity  of  proving  the  instrument  as  an  appomt- 
ment,  upon  any  claim  under  it  in  a  Court  of  £qui^(^ 
We  shall  presently  see  that  estates  created  by  the 
execution  of  a  power  take  effect  as  if  created  by  the 
oiiginal  deed ;  and,  in  general,  a  deed  executing  i 
power  cannot  be  considered  as  a  new  alienation,  or 
independent  conveyance(r) ;  but  still  there  are  cases 
in  which  a  deed  executing  a  power  is  for  many  pur- 
poses considered  as  a  substantive  independent  instni- 
ment   Thus  such  a  deed  affecting  an  estate  in  a  n» 
gister  county  must  be  registered ;  it  is  within  the  mi»» 
chief  intended  to  be  guarded  against  by  the  acts,  as  i 
purchaser  could  not  otherwise  discover  whether  tte 
power  has  been  exercised(^).    So  a  deed  executing  i 
power  over  real  estate  has  been  deemed  a  canvejl- 
ance  within  the  statute  of  Elizabeth,  so  as  to  be  frau* 
dulent,  because  it  was  a  conveyance(/).   So  on  an  issue 
to  try  whether  the  plaintiff  was  entitled  by  two  wri- 
tings, or  any  other,  purporting  a  will  of  J.  S.,  and  the 
evidence  was  of  a  feoffment  to  the  use  of  such  person 
as  J.  S.  should  appoint  by  his  will ;  in  which  case  it 
was  contended  that  the  devisees  were  in  by  the  fcoft 
ment,  and  not  by  the  will ;  the  Court  held  that  this 
was  only  fictione  juris^  for  that  they  were  not  in  vMkr 
Old  the  will,  and  therefore  that  was  the  principal  part 
of  the  title,  and  such  proof  was  good  enough,  and 
pui*suant  to  the  issue,  and  a  verdict  was  accordingly 
given  for  the  plaintifr(w).    So,  although  the  estate  did 
not  originally  belong  to  the  donee  of  the  power,  and 

Rich  V.  Cockell,  9  Ves.  Jun.  (a)  Scrafton  v.  Quincey,  2  Vcs. 

369.  413. 

(r)  See  Coke'8  argument  in  ('I      ^,  Y ^  Sf^'  ^ 

Lady  Gresham's  case;  Mo.  261.  5^")  ^^"^'^  ^ 
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estate  created  by  the  appointment  is  con&idered 
^8  limited  by  the  deed  creating  the  power,  yet  a  per- 
**oij  deriving  title  under  an  appointment  is  con^dered 
claiming  under  the  donee,  within  the  meaning  of 
s  covenant  by  him  for  quiet  enjoyment  against  any 
l)erson  claiming  under  him(a;). 

Where  there  is  a  power  to  appoint  part  of  a  set- 
tled ftind,  the  execution  of  the  power  takes  the  part 
appointed  entirely  out  of  the  settlement;  althou^ 
^erefore  the  beneficial  interest  in  it  is  not  immedi- 
:Jitely  disposed  of,  yet  there  can  be  no  resulting  tnult 
jtfor  the  benefit  of  any  person  under  the  deed  creating 
-^e  powcr(jjf).  If  the  fund  sustain  a  loss,  the  sum 
fiubjected  to  the  power  may  be  appointed,  and  the 
Moss  must  be  borne  wholly  by  the  persons  entitled  to 
the  resldue(2;). 

11.  TPhe  estates  created  by  the  execution  of  a  power 
take  effect  precisely  in  the  same  manner  (with  the  ex- 
ception which  will  shortly  be  noticed)  as  if  created  by 
the  deed  which  raised  the  power.(i)  Thus,  suppose 
a  general  power  of  appointment  to  be  given  to  a  man 
by  deed,  and  he  by  virtue  of  his  power  limit  the  es- 
tate to  ^  for  life,  v?ith  t*emainder  to  his  children  in 
strict  settlement,  these  limitations  will  take  efiect  as 
estates  limited  by  the  original  deed,  and  in  exactly  the 

(»)  Hurd  V.  Fletcher,  Dougl.      (z)  Oke     Heath,  1  Yes.  135$ 

"^d-  see  Shelley  v.  Earsfield,  1  Rep. 

(y)  Mansell  v.  Price,  Rolls,   Cha.  110. 
**S.  App.  No.  12. 


[  (t)  Braduh    Cikbs,  A  Johns.  Om.  Rep.  549, 550.] 
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same  way  as  they  would  have  done  had  they  been 
mited  in  that  deed  by  the  grantor  of  the  powcKfl),  in 
lieu  of  the  power  of  appointment  by  force  of  wbicli . 
they  were  created.    And  it  has  been  contended^  that  \ 
the  acts  done  in  consequence  and  by  virtue  of  an 
authority,  and  pursuant  thereto,  are  the  acts  of  the 
old  proprietor,  and  of  that  day  wherein  he  in  virtue  (f 
his  ownership  delegated  that  aiUhm^ity.    But  this  Lord 
Hardwicke  over-ruled.    He  admitted  the  principle^ 
that  where  a  person  takes  by  execution  of  a  power, 
whether  of  realty  or  personalty,  it  is  taken  under  the  ; 
authority  of  that  power,  bid  not  from  the  time  of  tkc 
creation  of  that  power.    The  meaning  that  the  per 
sons  must  take  under  the  power,  or  as  if  their  names 
had  been  inserted  in  the  power,  is,  that  they  shall  take 
in  the  same  manner  as  if  the  power  and  instrument 
executing  the  power  had  been  incorporated  in  one  io-  i 
strument ;  then  they  shall  take  as  if  all  that  was  in 
the  instrument  executing  had  been  expressed  in  that  i 
giving  the  power.    So  it  is  in  appointments  of  uses,  j 
If  a  feoffment  is  executed  to  such  uses  as  he  shall  ap-  { 
point  by  will,  when  the  will  is  made,  it  is  clear  that  the  i 
appointee,  cestui  que  use^  is  in  by  the  feoffment,  hot 
has  nothing  from  the  time  of  the  execution  of  the  feof- 
ment  so  as  to  vest  the  estate  in  him.    The  estate  will 
vest  in  him  according  to  the  nature  of  the  act  done 
and  appointment  of  the  use  from  the  time  of  the  tes- 
tator's death.   This,  therefore,  is  not  a  relation  sons 
to  make  things  vest  from  the  time  of  the  power^  but 
according  to  the  time  of  that  act  executing  that  power; 
not  like  the  referring  back  in  case  of  assignment  in 


(a)  See  Middleton  v.  Crofts,  3  Atk,  661. 
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Commission  of  bankruptcy,  that  is,  by  force  of  the  sta- 
tufe,  and  to  avoid  mesne  wrongful  acts(6). 

This  doctrine,  that  the  appointee  takes  under  the 
tMiginal  deed,  is  followed  in  all  its  consequences. 
Therefore,  although  a  husband  cannot  at  common  law 
convey  directly  to  his  wife,  yet  he  may  make  an  im- 
mediate appointment  to  her{c) ;  because  her  estate 
arises  out  of  the  original  seisin  ;  and  for  the  same  rea- 
son a  wife  may  appoint  immediately  to  her  husband; 
the  principle  is  something  similar  to  that  which  pre- 
vails in  copyholds,  where  a  surrender  by  the  husband 
to  the  wife,  or  by  the  wife  to  her  husband,  is  good(rf). 

So  although  a  limitation  to  .9  for  life  by  one  instru- 
ment, and  a  limitation  to  his  heirs,  or  heirs  of  his 
body,  by  another,  cannot  unite  according  to  the  rule 
in  Shelley's  case,  yet  a  limitation  to  A  for  life  by  deed, 
and  a  limitation  afterwards  in  his  life-time  to  his  heii*s, 
or  the  heirs  of  his  body,  under  an  execution  of  a  power 
of  appointment  contained  in  the  deed  creating  the 
life-estate,  will  coalesce,  so  as  to  give  the  inheritance 
to  ^.    Perhaps  the  nearest  case  to  this  in  the  old 
lK>oks  is  Pybus  and  Mitford,  where  a  limitation  to  the 
heirs  of  the  body  of  A  was  held  to  unite  with  an  estate 
for  life  which  resulted  to  him  by  the  same  deed.  Mr. 
Fearne,  in  his  investis;ation  of  this  point,  considers  it 
clear  that  the  limitations  will  unite :  he  treats  the 
deed  executing  the  power  as  a  branch  of  the  original 
settlement,  merely  directing  the  operation  of  it,  quoad 
the  uses  appointed,  and  consequently  the  limitations 

(b)  Per  Lord  Hardwicke,  Duke  (c)  See  Latch,  44;  2  Wils.  402. 

of  Marlborough  v.  Lord  Godol-  (d)  See  Bunting  v.  Lepingwel, 

phin,  2  Yes.  61 ;  and  see  Southby  4  Rep,  29,  a. 
^.  Stonehouse^ib.  610,  accordingly. 
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in  such  appointment  are  part  of  such  settlement,  audi 
by  relation,  virtually  contained  therein  from  tiie  tiin» 
of  the  appointment,  only  declared  by  way  of  refereoci 
to  a  sul^equent  specitication  thereof.  He  treats  the 
rule  in  Shelley's  case  as  requiring  no  identity  of  time 
in  the  declaring,  but  only  of  the  instrument  creating 
the  two  limitations  ;  and  to  sliow  that  the  estates  roaj 
vest  at  different  times,  he  refers  to  the  common  am 
of  an  estate  to  two  or  more,  for  their  lives,  remuirie^^ 
to  the  right  heirs  of  the  survivor  of  them,  and  tin 
case  put  in  i  Inst.(^),  that  if  lands  be  given  to  two 
during  their  joint  lives,  remainder  to  the  heirs  of  him 
who  shall  die  first,  the  heir  will  be  in  by  descetd,  which 
are  direct  authorities  that  no  identity  in  point  of  time 
of  vesting  of  the  two  estates  is  requisite  to  the  opera- 
tion of  the  rule(f). 

When  these  observations  were  made  by  Mr.  Feame, 
no  judicial  opinion  had  ever  been  delivered  on  the 
point,  but  in  Venables  and  Morris(^)  the  very  ques- 
tion  arose.  Under  a  settlement  the  husband  was 
tenant  for  life,  remainder  to  trustees  and  their  heirs 
generally,  to  preserve  remainders,  with  reraaindet 
(after  several  uses  which  never  arose)  to  such  uses  as 
the  wife  should  appoint.  She  appointed  to  the  right 
heirs  of  her  husband.  The  Court  ultimately  held 
that  the  fee-simple  vested  in  the  trustees,  so  that  tiie 
estate  limited  under  the  power  being  merely  equitable 
could  not  unite  with  the  limitation  to  the  husband  for 
life  in  the  deed,  which  was  a  legal  estate ;  but  Lord 
Kenyon  treated  it  as  quite  a  clear  point,  that  the  ap- 

(«)  1  Inst  378,  b.  (g)  7  Term  Rep.  342,  438. 

(f)  Contingent  Remainders,  99, 
4th  edition. 
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ointment  was  to  be  considered  in  the  same  light  as  if 
had.  been  inserted  in  the  original  deed  by  which  the 
ower  of  appointment  was  created  ;  and  therefore  he 
eld,  that  if  the  limitation  to  the  heirs  of  the  husband 
ad  been  a  legal  estate,  it  would  have  enlarged  the  es- 
ite  in  the  ancestor,  and  given  him  a  fee. 

flo^  as  a  consequence  of  this  rule,  it  has  been  de* 
BBmiiied,  that  where  an  estate  was'  conveyed  to  such 
IKS.  89  A  should  appoint,  and  in  default  of  appoint- 
Qieat  to  himself  in  fee,  yielding  and  paying  a  fee-farm 
«Qt,  wjiich  he  covenanted  to  pay  accordin^y,  and 
ifierwards,  by  virtue  of  his  parcer^  he  conveyed  the 
Mate  to  a  purchaser,  such  purchaser  was  not  subject 
to  the  covenant  for  payment  of  the  rent,  for  although 
he  covenant  ran  with  the  land  in  the  first  instance, 
et  It  ceased  to  do  so  in  the  hands  of  the  purchaser, 
ecause  he  did  not  take  the  interest  of  the  original 
rantee,  but  took  as  if  the  original  conveyance  had 
»een  made  to  himself(A).  This  decision  leads  to  the 
observation,  that  wherever  a  purchaser  is  to  enter 
nto  a  covenant,  which  it  is  intended  shall  run  with 
land,  the  vendor  ought  to  insist  upon  the  pur- 
c^baser  taking  a  conveyance  to  himself  in  fee,  and 
should  not  permit  the  estate  to  be  limited  to  the  u&ual 
VM8(i)  to  bar  dower. 

Of  course  the  beneficial  interest  a  man  takes  under 
^  execution  of  a  power  forms  part  of  his  estate,  and 
is,  like  the  rest  of  his  property,  subject  to  his  debts ; 
lor  indeed,  can  an  appointment  be  made  so  as  to  pro- 
tect the  funds  from  tlie  debts  of  the  appointee(A:). 

{h)  Roach  r.  Wadhatn,  6  East,  (k)  Alexander  v.  Alexander^  2 
a«9.  Ves.  640. 

(i)  See  Treat,  of  Purch.  477. 
<8l.  «th  edit. 
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But  equity  goes  a  step  farther,  and  holds  that  where 
a  man  has  a  general  power  of  appointment  o?er  i 
fund,  and  he  actually  exercises  his  power,  whether  by 
deed  or  will,  the  property  appointed  shall  form  part 
of  his  assets,  so  as  to  be  subject  to  the  demands  of 
his  creditors,  in  preference  to  the  clmms  of  his  legft* 
tees  or  appointees(0.  But  in  order  to  raise  thi»  eqnt^ 
the  power  must  be  actually  executed,  for  equity,  as  we 
shall  hereafter  see,  never  aids  the  non-executioD  fi^ 
a  power(m).  And  although  creditors  in  these  caaei 
prevail  over  volunteers,  yet  if  a  party  taking  under  i 
voluntary  appointment  sell  to  a  person  bom  fide  and  | 
for  a  valuable  consideration,  such  person,  in  analogy 
to  the  decisions  on  the  statute  of  voluntary  convey- 
ances, will  be  preferred  to  the  creditoratn),  as  having 
a  preferable  equity  to  them. 


in.  Although  every  power  operates  as  a  power  of 
revocation  and  new  appointment(o),  yet  in  order  to 
enable  us  to  consider  accurately  the  effect  of  the  exe- 
cution of  powers  on  the  estates  in  the  settlement  wc 
must  here  distinguish  three  kind  of  powers,  viz.  first, 
a  power  of  revocation ;  secondly,  a  power  of  appoint- 

(0  Lassels  v.  Lord  Cornwall  is,  269;  Troughton  v.  Troughton,  3 

2  Vera.  465 ;  Prec.  Cha.  2S2 ;  Atk.  656. 

Thompson  v.  Towne,  2  Vera.  319 ;  {m)  Holmes  v.  Coghill,  7  Vcs. 

Hinton  v.  Toye,  1   Atk.  465 ;  Jun.  499 ;  12  Ves.  Jun.  206. 

Shirley  v.  Ferrars,  2  Atk.  172;  (n)  George  v.  Milbanke,  9  Vc8. 

2  Ves.  2,  8,  9;  7  Ves.  Jun.  503,  Jun.  190;  Hart  v.  Middlehurat. 3 

n.  cited ;  Sainton  v.  Ward,  2  Atk.  Atk.  377 ;  see  1  Mer.  638.  and 

172;  2  Ves.  2;  7  Ves.  Jun.  503,  infra,  ch.  9. 

n.;  Lord  Townshendv.  Windham,  (o)  See  Tarback  v.  Marbury,2 

«  Vet.  1 ;  Pack  v.  Bathurst,  3  Atk.  Vera.  511. 
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th  a  limitation  over  in  default  of  appointment ; 
rdly,  particular  powers  in  a  settlement,  as 
of  leasing  and  jointuring, 
irst,  as  to  a  power  of  revocation :  Immediately 
e  execution  of  it  the  ancient  uses  are  deter- 
irhether  limited  to  a  subject  or  to  the  King(/i), 
entry  or  claim,  if  the  party  who  has  the  power 
If  tenant  of  the  freehold,  as  he  cannot  enter 
nself ;  and  a  claim  is  unnecessary ;  but  it  has 
nbted  whether  a  claim  is  not  necessary  where 
ker  has  no  interest  in  the  lmd{q). 
idly,  as  to  powers  with  estates  limited  in  de- 
Sieir  being  exercised.  Immediately  upon  the 
of  such  a  power  the  estates  limited  in  de- 
ippointment  cease,  and  are  defeated ;  and  the 
imited  under  the  power  take  effect  from  the 
he  execution  of  the  power,  in  the  same  man- 
they  had  been  contained  in  the  deed  creating 
er.  The  estates,  however  limited  in  default 
ntment,  are,  as  we  have  seen,  vested  estates(r). 
re,  where  an  estate  is  limited  to  such  uses  as 
hall  appoint,  and  in  default  of  appointment  to 
fee,  as  he  is  seised  in  fee  until  appointment, 
becomes  dowable ;  and  it  was  formerly  doubt- 
her  a  subsequent  appointment  would  drive 
wife's  right  of  dower(^).  It  was  to  prevent 
stion  from  arising  that  in  the  limitations  to 
er  an  interposed  estate  was  given,  in  default 

193.  Mo.  744. 

les's  case,  1  Rep.  173,  (r)  Stq^ra,  ch.  2,  sect  4. 

;  Mo.  605 ;  Co.  Litt  («)  See  n.  (9)  Co.  Litt  216,  a. 
ad  see  ^Vernon's  case, 
)  A 
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of  appointment,  to  a  trustee.    There  are  few  points 
upon  which  a  greater  difference  of  opinion  has  pre- 
vailed in  the  profession.    It  was  formerly  much  de- 
bated whether  the  fee  was  vested  in  the  party,  but 
that  question  is  now  at  rest.    Some  opinions  have 
taken  a  distinction  between  a  limitation  in  default  of 
and  tmtil  appointment,  and  a  limitation  merely  in  d^ 
fault  of  appointment ;  in  which  last  case,  it  has  been 
contended,  the  fee  does  not  vest;  this  doctrine, knM^ 
ever,  cannot  be  supported  at  the  present  day.  It  nwr 
be  taken  as  a  settled  principle  that  the  fee  is  veStoA 
in  the  husband,  and  the  right  of  dower  has  attachei 
And  the  opinion  of  most  of  the  eminent  men  of  tiie 
times,  and  amongst  them  of  the  late  Mr.  Fearoe,  wis, 
that  the  right  of  dower  was  defeated  with  the  estate 
on  which  it  attached  by  the  execution  of  the  power. 
Upon  principle,  it  is  difficult  to  frame  a  reason  in  fii- 
vour  of  the  right  of  dower ;  for  althou^  the  estates 
limited  by  the  execution  of  the  power  take  effect  only 
from  the  time  of  the  execution  of  the  power,  yet  the 
estates  limited  in  default  of  appointment  cease  the  in- 
stant before  the  new  uses  arise(I).  Perhaps  the  doubt 
may  have  been  raised  on  this  ground,,  that  as  a  con- 
veyance of  the  fee  would  in  fact  destroy  the  power, 
a  partial  charge  or  right  attaching  on  it,  even  by  ope- 
ration of  law,  must  have  the  effect  of  defeating  the 
operation  of  the  power  pro  tanto.    The  opinions  rf 
the  Judges  on  this  point  stand  thus :  In  Cave  wd 
Holford,  Mr.  Justice  Heath  expressed  an  opinion,  that 
the  power  would  enable  the  donee  to  bar  the  claim  of 

(I)  The  doubt  could  scarcely  be  supported  on  Buckworth  o.  Tte- 
kell,  Coll.  Jurid.  332,  3  Bos.  and  Pull.  652,  n.  if  even  that  case 
had  been  rightly  decided. 
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»wer(0«  In  Cox  and  Chamberlain,  Lord  Alvanley 
loke  rather  dubiously  of  the  question.  He  said,  that 
'  the  execution  of  the  power  the  estate  in  fee  might 
;  superseded,  though  perhaps  not  to  bar  dower/' 
)rd  Eldon  appeai^s  to  have  thought  with  Mr.  Jus- 
:e  Heath,  that  the  appointment  drove  out  all  inter- 
edhte  estates,  and  the  dowress  could  not  sustain 
T.  daim  of  dower  upon  the  new  estate  in  the  ap- 
iDtee  of  the  power(2i).  In  a  later  case  Lord  Eldon 
id,  that  notwithstanding  his  own  opinion,  if  the  point 
id  arisen,  he  would  have  permitted  the  party  to  take 
e  opinioD  of  a  court  of  law  upon  it(I). 
In  the  late  case  of  Moreton  v.  Lees(2:),  the  point 
as  decided  against  the  right  of  dower.  The  widow 
"Ought  her  writ  of  dower,  and  the  defendants  pleaded 
at  the  husband  was  only  seised  by  virtue  of  a  feofF- 
ent  dated  12th  March,  17879  whereby  the  estate 
as  granted  to  the  husband  and  his  heirs  and  assigns, 
I  such  uses  as  he  should  appoint  by  deed  or  will ; 
3d  for  want,  or  in  default  of,  and  in  the  mean  time, 
id  until  appointment,  to  the  use  of  the  husband,  his 
^irs  and  assigns  for  ever ;  and  they  also  pleaded  an 
ipointment  in  fee  by  him ;  a  verdict  was  found  for 
e  plaintiff,  subject  to  the  opinion  of  the  Court,  and 
e  Court,  upon  argument,  decided  against  the  vridow's 

(/)  See  3  Yes.  Jun.  657.  (x)  C.  P.  Lancaster  March  As- 

(tt)  See  Maundrell  v.  Maun-  sizes,  1819,  upon  a  special  case 
ell.  10  Yes.  Jun.  246.  before  Richards,  C.  B.  &  Wood,  B. 

(I)  The  case  of  Wilde  v.  Fort,  4  Taunt.  334,  may  be  treated  as  an 
thority  in  favour  of  the  right  of  dower ;  but  it  is  not  stated,  whether 
alliday  executed  his  power  or  conTeyed  his  estate.  If  the  latter,  of 
»we,  the  point  did  not  arise. 
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Thirdly,  in  regard  to  particular  powers  in  a  settle* 
meat,  as  powers  of  leasing,  jointuring,  charg^Dg  with 
portions  for  younger  children,  selling  and  exchan^ng. 
8jc.  these  we  may  consider  under  two  views:  ist 
with  respect  to  the  operation  of  the  powers  on  the  )■ 
roitations  in  the  settlement,  and  2dly,  in  relation 
their  effect  on  each  other.    And,  first, 

1.  It  holds  generally  true,  that  a  power  to  creaflHr^ 
leases,  or  any  other  estate  to  take  effect  in  possearioK^i^ 
will  control  and  over-reach  aU  the  estates  In  the  se^t. 
tlement(y).  Thus,  in  a  case(z)  where  lands  were  set- 
tled to  A  for  life,  then  to  trustees  for  a  term,  upon  sucft 
trusts  as  A  should  direct,  and  then  to  uses  in  stiict 
settlement,  with  a  power  of  leasing  to    ;  ^  first  de- 
clared the  trusts  of  the  term  for  payment  of  his  debts, 
and  then  granted  a  lease  in  exercise  of  his  power.  It 
was  objected,  that  the  estate  was  bound  by  the  declct- 
ration  of  trust  by  A^  and  that  he  could  not  afterwards 
execute  his  power  so  as  to  over-reach  the  term ;  but 
this  was  over-ruled,  "  for  the  term  was  originally  sw 
ject  to  the  power  being  contained  in  the  same  de^d, 
and  he  having  exercised  his  power,  the  leases  are  pre- 
cedent to  the  term,  and  control  it." 

So,  in  another  case,  where  the  settlement  was  to 
for  life,  remainder  to  such  woman  as  he  should  mamX^ 
for  life,  remainder  to  the  first  and  other  sons  in  tall) 
remainder  to  A  in  fee,  with  a  power  to  him  to  chargr^ 
portions  for  younger  children,  which  he  afterwards 
duly  exercised ;  it  was  prayed  that  the  remainder 

(y)  Sec  the  argument  of  Bridg-    Ro.  Abr.  260,  pi.  5 ;  S.  C.  Cro.  j 
man.  Chief  Justice,  in  Bosworth    Jac.  347.  nom.  Fox  v.  Prickwood' 
V.  Farrandy  Cart.  Ill ;  and  see  2      (z)  Talbot  t;. Tipper,  Skin.  ^ST. 
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oolj  mi^t  be  charged  with  the  poition ;  but  the 
Gont  held,  that  the  power  and  the  charge  made  pur- 
SQint  thereto  did  affect  the  wife's  estate  for  life  as 
well  as  the  remainder ;  and  that  it  was  like  a  power 
of  leasing,  which  overreaches  all  the  estates,  for  which 
leasoD  they  said  it  was  usual  to  insert  a  proviso  in 
9DGb  power  of  charging,  that  it  shall  not  prejudice  the 
jonitore  or  other  preceding  estate(a). 
«r  Apdo,  in  the  case  of  Mosley  and  Mosley(&),  under 
t  strict  settlement  by  a  father  and  his  eldest  son,  terms 
of  years  were  created  to  rais6  portions  for  the  father's 
piuiger  children.  And  powers  were  given  to  the  son, 
sntaject  to  his  father's  life-estate,  to  direct  portions  to 
be  ndsed  for  bis  younger  children.  Thene  powers 
were  executed,  and  the  father's  younger  children  in- 
sisted that  their  portions  were  a  prior  incumbrance, 
as  they  were  created  by  the  setUement  which  was 
executed  long  prior  to  the  deeds  executing  the  powers. 
But  Lord  Alvanley,  then  Master  of  the  Rolls,  held 
otherwise.  He  said,  that  the  moment  the  power  was 
aecnted  it  was  as  if  in  the  original  deed,  and  in  that 
vay  it  would  stand  now.  This  power  was  subject  to 
tbe  fiither's  life  estate  ;  therefore  it  must  be  taken  as 
if  made  sul>sequent  to  the  life-estate  of  his  father. 
h  soon  as  he  has  executed  that  power  the  term  cre- 
M  by  it  comes  in  immediately  af^er  the  estate  of 
fiitber,  before  the  other  terms,  but  not  before  his 
l^-estate.  The  charge,  therefore,  is  the  first  incum- 
iMnce  upon  the  estate.  Suppose  the  power  was  not 
Uoi  a  provision  for  younger  children,  but  to  secure  a 
l^lBiiitiire  to  his  vnfe ;  according  to  the  defendants,  that 


(i)  Bctle  V.  Beale,  1  P.  Wms.  {b)  5  Yes.  Jim.  248. 
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jpiDtWQ  would  be  postponed  to  his  younger  brotfatrt 
fisrUmes.   What  pretence  is  there  for  that  ?. "fie  mo.  — « 
meat  he  raises  the  term  it  is  put  in  after  tiMi.lile  fAsm 
UB.&ther,  to  which  t&e  power  is  sulgect,  IBit  ^fM^^ 
Qot,  he  added,  in  pdnt  of  conveyanciAg»  pit  it  ^  i 
ndiare  eke. 

.  In  a  kte  case,  where  there  was  a  strict 
the  ultimate  limitation  was  to  the  use  of  .  the 
lee,.  *f  sttkgect,  nevertheless,  and  charged  with,  ^^tt^gnj' 
meotofAjOOOl.  as  he  should  appoint.**  It  was  j 
by  ihe  ImU,  but  npt  relied  upon  in  aigumeot,  IM 
power  only  operated  as  a  diaige  upon  !Sb» 
mvenion.  The  Master  of  the  Bolls  heldi  UmI 
ttift  true  construction  the  reservalioa  of;  tl^^  igglit 
diaige  must  extend  to  the  estate  in  all  ift»,H>l|hitionii 
<rf  tt,  and  not  be  confined  merely  to  iSa^itpniahoaiT^m 
inberest  limited  to  himself  over  iHuck.t»f>1iWiM  hft¥^s& 
a  ^posing  power  at  all  event8(c). 

n.  Where  several  powers  have  been  {^ven  by 
same  deed,  and  two  or  more  of  them  are  ezecuteA 
and  no  provision  has  been  made  in  regard  to  Iheii 
priorities,  the  intention  of  the  settlement  and  the 
ject  of  the  powers  must  be  the  best  guides  to  the  con — 
strucdon.   In  the  case  of  Yelland  and  Ficli8(<2),  Coke,< 
Gluef  Justice,  laid  it  down,  that  if  one  make  a  convey- 
ance, with  a  power  to  make  leases  and  apowerx^i 
vocation,  if  he  make  a  lea8e(l)  he  may  afterwards 

(e)  Stackhouse  v.  Barnston,  10  Ves.  Jon.  453 ;  see  Forater  v. 
haoi.  S  Str.  961 ;  2  Barn.  B.  R.  341, 428. 
Mo.  788. 

(I)  Tiner,  irho  inserts  this  dictum  in  his  Abridgment,  after  this  \ 
"lease,**  adds  the  words  [of  part]'  between  brackets.  There  it 
pretence,  howeTer,  for  this  interpolatioD. 
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voke  for  the  residue.   Indeed,  it  could  not  possibly  be 
aligned  that  the  interest  of  a  lessee,  who  is  considered 
a  purchaser  pro  tanto^  would  be  defeated  by  the  sub- 
sequent execution  of  another  power  by  the  lessor.  It 
were  not  easy  to  lay  down  any  abstract  proposition  on 
this  bead;  but  questions  upon  it  seldom  occur.  The 
dktuni  in  Moore  is  perhaps  the  only  observation  in  the 
books  on  this  point.   The  nature  of  the  powers,  in 
most  instances,  sufficiently  points  out  the  priority  to 
wUch  the  estates  created  under  them  are  entided. 
Thus  a  power  of  sale  must  defeat  every  limitation  of 
fte  estate,  whether  created  directly  by  the  deed,  or 
timm^  the  medium  of  a  power,  except  estates  limit- 
ed to  persons  standing  in  the  same  situation  as  the 
purchaser,  for  example,  a  lessee.   As  to  powers  exe- 
cuted in  favour  of  the  family,  a  jointure,  whether 
created  before  or  after  a  provision  for  the  jointress's 
ywi^  children,  must  of  course  take  precedence  of 
it;bBt4iey  roust  both  give  way  to  a  subsequent  exe- 
Gutioo  of  a  power  to  sell  and  exchange,  or  lease.  It 
^  mml^  in  most  cases,  to  provide  by  the  settlement 
^tbe priority  of  the  several  powers  contained  in  it(^). 


(e)  See  Sanders  on  Uses,  158—162,  3d  edit. 
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CHAPTER  VI. 

Of  Equitable  Belief  in  JFitvour  of  Defective  ExecuHons  of  Poweri 


Section  L 


OF  THIS  RELIEF  WHEEE  THERE  IS  A  MERITORIOUS  OOHSIDERATIOV 
IN  THE  APPOINTEE. 


Wb  have  before  seen  that  powers  took  their  rise 
before  the  statute  of  uses,  and  were  then  sanctioned 
and  protected  by  equity  only ;  nor  did  eqmt^  suffer 
the  statute  to  deprive  it  of  this  valuable  branch  of  it3 
jurisdiction.  At  law,  the  omission  of  any  circumstance 
required  to  the  execution  of  a  power  was  deemed 
tal ;  but  equity,  where  there  was  a  good  or  a  valuable 
consideration,  interposed  its  aid,  and  supported  die 
defective  execution  of  the  power.   Before  the  limits 
to  this  equitable  relief  were  fully  established,  it  was 
speciously  argued,  that  although  the  circumstances 
required  to  a  power  must  be  observed  at  law,  yet 
when  a  man  hath  a  power  over  an  estate,  those  dr- 
cumstancea  are  only  a  guard  upon  himself  that  he  may 
not  be  surprised  into  a  sudden  disposition  of  it.  But 
when  deliberately  and  solemnly  he  hath  done  an  act 
whereby  he  disposeth  of  this  estate,  but  there  wants 
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5  little  ceremony  or  circumstance,  such  as  the  not 
;ring  i2d.  or  the  like,  a  court  of  equity  ought  to 
ly  such  a  defect  to  support  this  solemn  intention 
spose  of  it.  For,  plain  it  is,  he  is  not  surprised 
this  act,  and  so  the  reason  for  those  circumstances 
and  they  need  not  he  strictly  observed.  But  to 
it  was  answered  and  resolved,  that  pawers  were 
ar  to  conditions  at  common  law ;  and  as  a  man 

perform  a  condition  at  common  law  to  entitle 
to  re-enter,  he  must  execute  his  power  to  entitle 
to  a  revocation.  And  a  court  of  equity  can  ho 
I  let  a  man  in  to  defeat  an  estate  upon  a  power  of 
cation,  without  a  due  execution  of  the  power,  than 
lommoQ  law  could  let  in  a  man  to  defeat  an  estate 
I  a  condition,' without  performance  of  the  condi- 
;  or  than  a  court  of  equity  can  permit  a  man  to 
it  a  voluntary  conveyance  without  a  power  of  re- 
tion ;  for  it  is  all  but  a  condition  which  must  be 
)rmed,  or  no  advantage  taken  of  it ;  and  a  court 
luity  may  do  great  things,  but  they  cannot  alter 
;s,  or  make  them  to  operate  contrary  to  their  es- 
al  natures  and  properties  {a). 
modern  times  it  has  been  contended,  that  what- 
is  an  equitable^  ought  to  be  a  legale  execution  of  a 
3r  (b) ;  because,  as  Lord  Mansfield  observed,  there 
Id  be  a  general  rule  of  property ;  and  if  the  courts 
juity  say,  we  will  presume,  that  where  the  execu- 
is  for  a  meritori'ous  consideration,  a  strict  adher- 

to  the  precise  form  was  not  intended,  and  there- 
it  is  not  necessary,  the  moment  the  same  rule  is 

(a)  See  3  Cha  Ca.  66,  67,  107,  108. 
(6)  Zouch  V.  Woolston,  2  Burr.  H36. 

3b 
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fixed  and  adopted  at  law,  every  man  who  crttl^^li 
eteiy  man  who  is  to  exerctee  a  ftoweV,  iinMiiiiil^ 
what  he  is  to  do(e);  and  he  considered  thikil^rQ 
there  is  a  meritorious  consideration,  it  wds  not  nibea-^ 
aary  fevetf  at  law  strictly  to  adhere  to  tiie  jptttiw^ 
form  (d).  The  vice  of  this  reasoning  is,  thit  cqdHl 
Itielf  does  not  hold  the  power  well  executed,  didee 
tfie  form  is  adhered  to ;  but  where  the  exeCofllMi  M 
for  a  meritorious  conrideration,  compds  the  jMMM 
aelsed  of  the  estate  in  default  of  execution  of  "ti^ 
power  to  make  good  the  defect — a  juris^ction  wUc^ 
courts  of  law  cannot  assume,  t>ecause  they  have  tm 
means  of  enforcing  its  observance.  At  the  presefl 
day,  however,  Lord  Mansfield's  doctrine  is  oompletelj 
edcploded:  equity  alone  can  relieve  ugalnst  a  defecti^^ 
execution  of  a  power,  and  that  only  y/rhen  there  is  * 
meritorious  conrideration  in  the  persota  ^plying  fo 
the  aid  of  the  court. 

ISr  William  Grant,  vrith  his  usual  predsion,  strdnf 
ly  observed  (e),  that  it  is  difficult  to  discover  a  soon 
prindple  for  the  authority  which  equity  assnmf 
for  aiding  a  defective  execution  in  certain  cases.- 
If  the  intention  of  the  party  possessing  the  pow 
is  to  be  regarded,  and  not  the  interest  of  the  {Nl' 
to  be  afiected  by  the  execution,  that  intention  on 
to  be  executed  wherever  it  is  manifested ;  for 
owner  of  the  estate  has  nothing  to  do  with 
purpose ;  to  him  it  is  indifierent  whether  it  is 
exerdsed  for  a  creditor  or  a  volunteer.   But  f 
interest  of  the  party  to  be  affected  by  the  exe 


(c)  Cowp.  367.  (rf)  Cowp.  269. 

(e)  7  Ves.  Jan.  506;  and  see  15  Yes.  Jun.  51. 
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to  be  regarded,  why,  in  any  case,  exercise  the 
power,  except  in  the  form  and  manner  prescribed  ? 
fle  is  an  absolute  stranger  to  the  equity  between  the 
possessor  of  the  power,  and  the  party  in  whose  fa- 
vour it  is  intended  to  be  executed.   As  against  the 
debtor  it  is  right  that  he  should  pay(I).    But  what 
equity  is  there  for  the  creditor  to  have  the  money 
raised  out  of  the  estate  of  a  third  person,  in  a  case  in 
which  it  was  never  agreed  that  it  should  be  raised  ? 
The  owner  is  not  heard  to  say  it  will  be  a  grievous 
barthen,  and  of  no  merit  or  utility.    He  is  told  the 
case  provided  for  exists ;  it  is  formally  right ;  he  has 
nothing  to  do  with  the  purpose.   But  upon  a  defect 
which  this  court  is  called  upon  to  supply,  he  is  not 
|>«rmitted  to  retort  this  argument,  and  to  say  it  is  not 
formally  right ;  the  case  provided  for  does  not  exist ; 
MJdd  he  has  nothing  to  do  with  the  purpose.   In  the 
^<3rt  of  equity  upon  this  subject  there  is  some  want  of 
^  quality.    But  the  rule  is  perfectly  settled,  and  though 
i»  «rhaps  with  some  violation  of  principle,  with  no  prac- 
i  «:al  inconvenience. 

Thus,  then,  the  jurisdiction  stands ;  and  we  may 
n  ow  inquire  what  amounts  to  such  a  consideration  as 
wrill  enable  equity  to  interpose  its  aid  in  favour  of  a 
filefective  execution  of  a  power. 

L  In  Chapman  v.  G\hson(f),  Lord  Alvanley  laid]  it 
down  that  the  execution  of  a  power  and  a  surrender 
of  a  copyhold  go  hand  in  hand  precisely  on  the  same 
ground,  consequently  the  same  relief  is  to  be  granted 

(f)  3  Bro.  C.  C.  229 ;  and  see  17  Ves.  Jun.  297. 

(')  The  question  was,  whether  the  Court  would  execute  a  power  in 
^^^'our  of  creditors. 
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in  cases  of  a  defective  execution  of  a  power,  and  of 
the  grant  of  a  surrender  of  a  copyhold ;  the  aid  of 
equity  then  will  be  afforded  to  a  purchaser(^),  which 
term  includes  -a  mortgagee  and  a  lessee(I)(/i),  and  to 
a  creditor(i).  The  like  aid  will  be  afforded  to  a  wife(i:), 
and  to  a  legitimate  child(/) ;  and  although  to  consti- 
tute a  valuable  consideration  for  a  settlement  on  ^mk 
or  child  it  must  be  made  before  marriage ;  yet  the 
marriage  and  blood  are  meritorious  considersfions, 
and  claim  the  aid  of  a  court  of  equity  in  support  of 
a  defective  execution  of  a  power  in  their  favour(m), 
although  the  power  was  executed  afler  the  marriage. 

But  it  has  been  decided  that  a  defective  execution 
of  a  power  given  by  a  wife  cannot  be  aided  in  favour 
of  her  husband(;i),  nor  is  the  equity  extended  to  a  na- 

(g)  Fothergill  v.  FothergiU,  2  Fotliergill,  2  Freem.  256;  Lady 

Freem.  257;  Anon.  ib.  224  ;  3  Clifford  v.  Earl  of  BurUngton,  53 

Cha.  Ca.  68 ;  Cowp.  267.  Yern.  397 ;  Coventry  v.  Coventiy . 

(A)  Barker  v.  Hill,  2  Cha.  Rep.  2*  P.  Wms.  222;  and  see  ib.  705. 

113 ;  Bradley  v.  Bradley,  2  Vem.  (/)  Sarth  v.  Lady  Blanfray,  GUb- 

163;  Taylor  y.  Wheeler,  2  Yern.  Eq.  Rep.  166;  Sneed  v.  Sneed^ 

564 ;  and  Jennings  v.  Moore,  ib.  Ambl.  64 ;  Cowp.  264,  265,  cited  ; 

609 ;  Reid  v.  Shergold,  10  Yes.  and  see  Cowp.  267. 

Jun.  370.  (m)  Fothergill  v.  Fothergill,  8 

(i)  Fothergill  v.  Fothergill,  tibi  Freem.  256 ;  Hervey  v.  Hervey, 

9up.  3  Cha.  Ca.  89 ;  Pollard  v.  1  Atk.  561 ;  Churchman  v.  Her-. 

Greenvil,  1  Cha.  Ca.  10;  1  Cha.  vey,  Ambl.  335. 

Rep.  98 ;  Wilkes  v.  Holmes,  9  (n)  Watt  v.  Watt,  3  Yes.  Jan. 

Mod.  485 ;  Ithell  v.  Beane,  1  Yes.  244 ;  Moodie  v.  Reid,  1  Madd. 

215 ;  Bixby  v.  Eley,  2  Bro.  C.  C.  516 ;  and  see  Sargeson  r.  Sealcy, 

325  ;  2  Dick.  698.  q  Atk.  412. 

(jfc)  Cowp.  267;  Fothergill  v. 


(I)  The  cases  in  Italics  were  decided  upon  Copyholds. 
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;bild(o) ;  nor,  as  it  has  at  length  been  deter- 
to  a  grandchildC;;),  neither  vnW  it  extend  to  a 

r  or  sister  even  of  the  whole  blood(9),  niuch 
the  half  blood(r),  nor  to  a  nephew(^),  or  cou- 

and,  a  fortiori^  it  cannot  be  afforded  to  a  mere 

Ber(t/). 

have  seen  that  this  equity  extends  to  creditors  ; 
here  a  man,  having  ^  general  power  of  appoint- 
duly  executes  it  in  favour  of  a  stranger,  equity 
\y  hold  of  the  funds  in  the  hands  of  the  ap- 
5,  for  the  benefit  of  the  creditors  of  the  person 
ing  the  power(a:) ;  but  where  the  power  is  not 
Led  equity  cannot  assist  the  creditors(^).  Upon 
DCtrine,  Lord  Erskine,  in  a  late  case,  started  an 
0U8  question,  whether,  if  the  power  be  infor- 
executed  in  favour  of  a  stranger,  equity  can 
rant  the  relief  at  tlie  suit  of  the  creditors,  so  as 
t  the  fund  in  the  appointee,  and  then  convert 
to  a  trustee  of  it  for  creditors ;  and  he  appeared 


maker  v.  Robinson^  Prec. 
5;  TSidory.  ^nsoji,  2  Ves. 

ee  Kettle  v.  Totvnsend,  1 
7 ;  ff'atts  V.  Bullas,  1  P. 
50 ;  Freestone  v.  Rant,  ib. 
;  Bro.  C.C.231  ;  Fursaker 
ison,  Prec.  Cha.  477 ;  Tu- 
Inson,  2  Ves.  582;  Chap- 
Gibson,  3  Bro.  C.  C.  229 ; 
Downton,  5  Ves.  jun.  567 ; 

fVlnteheacU  6  Ves.  jun. 
d  see  1  Walk.  Copyh.  136, 

'Godwin  V,  Goodwin^  1  Ves. 


(r)  Goring  v.  Nash,  3  Atk.  189 ; 
which  overruled  Waits  v,  BuUas, 
ubi sup. 

(«)  Strode  v,  Russell,  2  Vern. 
621 ;  Marston  v.  Gowan,  3  Bro. 
C.  C.  170;  and  see  Piggot  v.  Pen- 
rice,  Com.  250. 

(/)  Tudor  V.  ^nson,  2  Ves.  582. 

(t()  Smith  V.  Ashton,  2  Frcem. 
309;  see  3  Cha.  Ca.  113,  126; 
Sargeson  v,  Sealey,  2  Atk.  415  : 
Godwin  v.  Rilsha,  Ambl.  684; 
Reg.  Lib.  A.  1768,  fol.  495. 

(ar)  Vide  ch.  5,  sect.  8. 

(y)  Vide  infra,  sect.  3. 
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to  think  that  this  might  be  doQe.(2;).   There  is  no  «. 
thority  however  for  this  circuitous  relief^  and  h  may 
well  be  doubted  whether  it  will  ever  be  gnmted 
Where  the  fund  is  effecttuMy  given  to  a  stranger, 
equity  considers  him  a  trustee  of  it  for  the  creditors, 
and  the  remainder-man  has  no  ground  of  complaint, 
because  the  power  is  legally  executed.   Where  a  de- 
fect is  supplied  for  the  appointee,  the  relief  has  at 
least  the  merit  of  effectuating  the  intention  of  the  per- 
son executing  the  power,  although  at  the  expense  of 
the  remainder-man ;  but  if  this  relief  should  be  af- 
forded in  favour  of  creditors,  where  the  fund  is  not 
given  to  them,  the  same  hardship  would  be  imposed 
on  the  remainder-man,  and  at  the  same  time  the  inr 
tention  of  the  donee  of  the  power  would  be  defeated. 
Upon  this  head  of  equity  it  is  clearly  established  thai 
the  interests  of  the  remainder-man  shall  only  be  sa< 
crificed  to  the  intention  of  the  donee  of  the  power  ex< 
pressed  in  favour  of  a  person  from  whom  a  valuable 
consideration  moved,  or  in  whose  person  a  good  con- 
sideration existed.    The  first  point  to  be  established 
is  tiie  intention  of  the  person  executing  the  power^ 
which  in  this  case  is  not  merely  wanting,  but  his  in- 
tention expressly  was,  that  his  creditors  should  not 
have  the  fund.    The  common  equity  in  favour  of  ere- 
ditors,  where  the  fund  is  given  to  others,  does  not 
arise  until  the  power  is  legally  executed.    The  limits 
of  the  law  on  this  head  appear  to  be  contained  in  the 
decided  cases. 

Althbugh  the  appointee  m^y  prima  facie  be  entitled 
to  the  aid  of  the  court(a),  yet  to  prevadl  he  must  have 


(z) ilolmes  V.  Coghill,  12  Ves.  281,  cited;  and  see  Honey  «. 
Jun.  206.  Hervey,  1  Atk.  568. 

(a)  See  Shadwell's  case,  1  Ves. 
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I  preferable  equity  to  the  person  against  whom  he 
seeb  the  relief.  Therefore,  where  a  father  agreed 
to  settle  an  estate  on  his  wife  and  children,  but  ne- 
^ected  to  do  so,  and  afterwards  prevailed  upon  his 
ddeit  Mm,  who  was  ignorant  of  the  agreement,  to  set- 
tle fte  estate  in  a  different  way,  whereby  the  father 
hid  a  power  of  jointuring,  which  upon  his  second  mar- 
riflge  he  agreed  to  execute ;  the  agreement  afler  his 
deitfh  was  decreed  to  be  specifically  executed  by  the 
BOB,  who  was  the  remainder-man  under  the  settle- 
ment ;  but  this  decree  was  reversed  in  the  House  of 
Lord8(fr)(I).  The  son  was  seised  of  the  legal  estate, 
and  he  bad  as  good  an  equity  to  retain  the  estate  dis- 
charged €i  the  jointure,  as  the  wife  had  to  have  the  de- 
fect sappfied. 

80,  although  there  is  a  meritorious  consideration  in 
ttie  ^)pointee,  yet  if  the  donee  of  the  power,  after  a 
defectife  execution  of  it,  legally  execute  it  in  favour 
of  a  bona  fide  purchaser  or  mortgagee  without  notice, 
the  court  cannot  interfere ;  for  by  the  last  execution 


(6)  Jevers  v.  Jevers,  Dom.  Proc.  1734. 

(I)  Hie  principle  in  the  text  is  clear,  and  Jevers  and  Jevers  is  stated 
QGrOi  and  Rud.  of  Law  and  Equity,  p.  19,  as  having  been  decided 
^  Im  ground  of  the  fraud  in  the  father ;  but  from  the  printed  cases  .it 
mm  thftt  the  settlement  was  made  in  consideration  of  the  son  wav- 
bftibe  agreement  entered  into  upon  his  mother's  marriage,  and  the 
kid  far  settling  the  jointure  had  no  reference  whatever  to  the  power, 
■fofe  wtdeh  pertiaps  the  case  turned.  However,  the  author  of  the 
ikife  book,  who  lived  in  the  time  when  the  decision  was  made,  most 
Bify  knew  the  ground  to  which  the  decision  was  generally  referred, 
tk  above  case  is  in  4  Bro.  P.  C.  199,  by  the  name  of  Ivers  v,  Ivers, 
iAm^  difference  arose  from  the  printed  cases.  In  the  appellant's 
dN^  Ae  cause  is  intitled  Jevers  r .  Jevers :  in  the  respondent's  Ivers 
v«  Ifen* 
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the  purchaser  obtains  the  legal  estate ;  and  as  he  h» 
equal  equity  with  the  first  appointee,  he  cannot  be 
disturbed.  But  if,  previously  to  paying  his  money, 
or  to  the  execution  of  the  power,  he  have  notice,  ei- 
ther express  or  implied,  of  the  prior  appointment, 
equity  will  compel  him,  on  the  ground  of  fraud,  to  con- 
vey the  estate  to  the  first  appointee,  so  as  to  make  good 
the  defect  in  the  appointment  to  him(c). 

And  where  trustees  with  a  power  of  sale  enter  into  i 
a  contract  for  sale  of  the  estate,  which  would  be 
deemed  a  breach  of  trust,  equity  will  not  only  refuse 
to  interfere  in  favour  of  the  purchaser,  but  will,  even 
at  the  suit  of  the  cestuis  que  trust,  restrain  the  tnis- 
tees  from  executing  the  contract,  and  the  purchaser 
will  be  left  to  his  remedy  at  law(rf). 

So  where  a  man,  with  a  power  of  leasnogfor  twenfy- 
one  years  at  rack-rent,  agreed  to  execute  a  lease  for 
twenty-one  years,  and  a  further  lease  for  twenty-one 
years  at  any  time  during  his  life,  consequently  to  exe- 
cute a  lease  for  twenty-one  years,  whatever  might  be 
the  increased  value  of  the  property  at  the  time  of  the 
lease  granted  ;  there  were  other  points  in  the  cause, 
but  Lord  Redesdale  considered  this  to  be  an  agree- 
ment to  act  in  fraud  of  the  power,  and  held  that  the 
purchaser  was  not  entitled  to  a  specific  performance 
even  pro  tanto.  He  thought  that  courts  of  eqmty 
should  never  enforce  such  contracts,  whether  with  a 
view  to  the  party  himself  or  to  the  person  entitled  in 

• 

(c)  As  to  what  amounts  to  no-  Ves.  Jun.  292 ;  and  see  Stratford 
tice,  see  Treat  Purch.  5th  edit  v.  Lord  Alborough,  1  Ridg.  P.  C 
ch.  17.  281 ;  Brian  v.  Acton,  5  Vin.  Ate- 

(d)  See  Mortlock  v.  Buller,  10    533,  pi.  33. 
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der.  In  the  iir8t  place,  it  is  unconscionable  in 
ant  for  life  to  execute  such  a  lease,  because  it 
an  incumbrance  on  the  estate  of  the  remainder- 
nd  puts  him  to  litigation  to  get  rid  of  it ;  and 
the  tenant  for  life,  it  is  compelling  him  to  do 
I  to  be  the  foundation  of  a  future  action  for  da- 
if  he  die  before  the  twenty-one  years.  The 
inll  never  do  this,  but  will  leave  the  party  at. 
)  bring  his  action  for  damages.  And  he  also 
ired  that  this  sort  of  contract,  obtained  by  a  per- 
10  knew  at  the  time  the  nature  of  the  title,  is 
idonable  in  him,  as  he  makes  himself  a  party 
ngly  to  that  which  is  a  fraud  on  the  remainder- 
md,  under  such  circumstances,  he  has  no  claim 
assistance  of  a  court  of  equity(^). 
eems,  however,  open  to  contend,  that  if  the 
is  willing  to  take  such  a  lease  as  the  party  can 
^tbout  risk  to  himself  or  injury  to  the  remain- 
in,  equity  must  specifically  perform  the  agree* 
m  tanto(f).  But  where  the  party  cannot  grant 
ise  required  so  as  to  bind  the  inheritance,  the 
irtll  not  decree  a  specific  performance  by  di- 
\  an  invalid  lease  to  be  executed,  which  might 
ber  and  embarrass  those  entitled  to  estates  in 
ider(^J. 

>n  this  subject  of  equitable  relief  a  question  has 
irisen,  whether  a  party  be  entitled  to  the  relief 

irnctt  V.  Yielding,  2  Scho.  BaU  &  Beat  241 ;  and  see  O'Rourke 
149.  V.  Percival,  2  BaU  cb  Beat  58 ; 

e  Treat  Purch.  5th  edit,    which  was  treated  ^as  a  case  af 

fraud., 

lard  V,  Lord  Llandaif,  1 
3  C 
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who  is  already  provided  for ;  but  it  is  well  settled, 
that  of  tlie  quantum  of  provision  the  parent  or  bo^ 
band  is  the  best  judge(A).  It  has,  however,  been  long 
loexata  questio  whether  a  surrender  can  be  supplied 
against  an  heir  totally  unprovided  for{i).  In  Ghaproin 
and  Gibson,  Lord  Alvanley  considered  that  the  bar 
could  not  be  relieved  against.  The  principle,  he  said, 
must  be  this ;  that  the  testator  being  under  an  oV^ 
Hon  to  do  an  act,  we  will  compel  the  heir  to  perfect 
it ;  but  we  will  not  compel  him  to  fulfil  one  obfigatioD 
at  the  expense  of  another ;  and  if  the  testator  has  to^ 
tally  forgot  to  make  any  provision  for  his  eldest  soa, 
this  shall  be  an  answer  to  the  claim  of  the  wife  or  othei 
children.  In  a  late  case(A:),  Lord  Rosslyn  considered 
it  equally  clear  that  the  court  could  not  enter  into  the 
question,  whether  the  heir  was  or  was  not  provided 
for ;  but  it  was  not  necessary  to  decide  the  point 
Lord  Alvanley,  however,  did  not  subscribe  to  Lord 
Rosslyn's  doctrine,  but  still  retained  his  opinion  that 
an  heir  could  not  be  compelled  to  supply  the  surreo- 
der  where  he  could  show  that  the  consequence  would 
be  (he  being  a  son  wholly  unprovided  for)  that  be 
would  be  compelled  to  fulfil  the  intention  of  his  ft- 
ther  in  discharge  of  a  moral  or  natural  obligation  in 
favour  of  a  widow,  or  of  his  brothers  or  sisters,  when 
it  was  manifest  that  he  had  neglected  to  dischaiigethe 
obligation  he  was  under  of  providing  for  him  his  eldest 

(h)  KeiUe  v.  Town%end,  1  Salk.  (£)  Kettle  v.  Townsend,  1  Sdk. 

187;  Andrews  v.  WiaUer,  6  Vin.  187;  Hawkins  v.  Leigh,  1  Aft. 

Abr.  237,  pi.  12 ;  7\idor  v.  Anson,  387. 

2  Vc8.  582;  Smith  v.  Baker,  1  [k)  Hitts  v.  Downton,  5  Vtt. 

Atk.  385 ;  Chcqman  v.  Gibson,  3  Jun.  557. 
Bro.  C.  C,  229. 
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m{t).  This  question,  therefore,  is  still  very  doubt- 
ul;  nor  is  it  easy  to  conjecture  which  way  it  will  be 
^ed.  Those  who  advert  to  principle  will  proba- 
Iv  agree  with  Lord  .Vlvanley,  whilst  those  who  re- 
IkiA  practical  inconvenience  will  coincide  with  Lord 
losslyn ;  for  certainly  endless  difficulties  will  be  in- 
rodaced  if  the  Court  is  to  inquire  into  the  circum- 
rtinces  of  the  heir  at  law. 

It  is  clear,  however,  that  this  question  can  never 
uise  where  the  heirs  are  persons  for  whom  the  tes- 
iator  is  under  no  natural  or  moral  obligation  to  pro- 
ride,  as,  where  the  heir  is  a  nephew,  or  niece(m),  or 
stater(n).  But  if  the  inquiry  is  to  be  made,  it  should 
seem  that  a  grandchild  will  be  within  the  principle, 
although  a  surrender,  or  a  defect  in  the  execution  of 
a  power,  cannot  be  supplied  in  his  favour(o).  Lord 
Bosdyii  has  decided  that  daughters  are  provided  for 
when  marriecK;;) ;  nor  is  it  necessary  that  the  heir 
should  be  disinhonted^  for  if  he  is  provided  for,  it  is 
immaterial  from  whom  the  provision  movedC^). 

Important,  however,  as  this  question  is,  and  fre- 
qoendy  as  it  will  probably  arise  on  copyholds,  yet  it 
is  8  point  that  can  seldom  occur  in  relation  to  powers. 
For  questions  as  to  aiding  defective  executions  of 
lowers  generally  arise  upon  particular  powers  in  set- 

{I)8ee  App.  No.  13,  the  obser-  (o)  See  Rodgera  v.  Marshall, 

nfioDs  of  Lord  Alvanley  on  Hills  17  Ves.  Jun.  294. 

»d  Downton,  written  with  his  {p)  Hills  i\  Downton,  5  Ves. 

tVB  hand ;  see  Fielding  v.  AVin-  Jun.  557. 

■iod,  16  Ves.  Jun.90;  Rodgers  V.  (7)  Hawkins  y.  Lris^h,  1  Atk. 

Ibnludl,  17  Ves.  Jun.  294.  387;  Chapman  v,  Gihwn,  3  Bro. 

(m)  Chapman  v.  Gibaon,  ubi  C.  C.  2*^9:  Pike  v.  White,  ih 

KfL  SfMih  V.  Baker,  1  Atk.  385.  286. 

(k)  lidding  V.  Hlnwood,  IG 
Ves.  Jun.  90. 
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tlements,  where  the  estate  subject  to  the  power  is  ck 
ther  settled  on  the  heirs  of  the  person  creatiqg;  the 
power,  or  on  strangers :  if  it  be  settled  on  the  heire, 
then  they  are  provided  for  under  the  settlement;  and 
if  it  be  settled  on  strangers,  they  cannot  require  a  pro- 
vision ;  so  that  in  either  case  the  defect  may  be  sup- 
plied, although  it  should  be  determined  that  the  relief 
cannot  be  granted  against  an  heir  totally  unprovided 
for.  Indeed,  in  the  case  of  Carter  v.  Carter(f),  Sir 
Joseph  Jekyll,  addressing  himself  to  this  point,  saidi 
that  where  a  younger  child  comes  into  equity  tohm 
the  want  of  a  surrender  of  a  copyhold  supplied,  he 
must  be  wholly  unprovided  for,  or  have  but  a  very 
slight  provision ;  though  there  had  been  great  variety 
of  opinions  upon  this  point,  and  where  all  the  chil- 
dren have  been  well  provided  for,  the  Court  has  sup- 
plied the  want  of  a  surrender  against  the  heir,  because 
the  father  was  the  best  judge  in  what  manner  to  pro- 
vide for  his  children ;  and  he  believed  Lord  Cowper 
was  the  first  who  refused  it,  because  the  younger  child 
was  greatly  provided  for,  and  the  heir  bad  little  or 
nothing ;  but  he  had  never  known  this  distinction  made^ 
or  that  the  court  would  enter  into  the  consideration  of 
it^  whei  e  the  younger  child  has  applied  to  have  a 
fective  execution  of  a  power  made  good  It  is  impos- 
sible, however,  to  administer  a  different  equity  in  these 
cases.  They  stand  on  precisely  the  same  groand. 
We  have  Lord  Alvanley's  authority  for  this(5).  The 
same  doctrine  was  laid  down  by  Lord  Chancellor 
King(/),  and  adopted  by  Lord  Camden(z/). 

(f)  Mose.  365.  {t)  Cotter  v.  Layer,  2  P.  Wms. 

(s)  Chapman  v.  Gibson,  3  Bro.    623,  third  point. 
C.  C.  229.  («)  Godwin  v.  Kilsha,  Ambl.  684^ 
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In  Mac  Adam  v.  Logan(j;),  a  power  was  ^ven  to 
^ppdnt  a  fund  amongst  such  child  or  children  of  the 
marriage  as  the  donee  should  choose,  and  in  default 
of  appointment  the  fund  was  given  to  all  the  children 
equally.   The  power  was  defectively  executed,  as 
the  appointment  was  not  sealed  according  to  the 
power;  and  Lord  Thurlow,it  is  said, seemed  to  think 
that  the  want  of  a  seal  could  not  be  supplied  between 
persons  having  equal  equities,  though  it  might  against 
an  heir  at  law  or  remainder-man ;  but  being  all  cfdir 
dreUi  it  was  like  a  naked  power.  The  case,  however, 
^was  decided  upon  another  ground :  and  it  should  seem 
^at  Lord  Thurlow's  opinion  cannot  be  supported,  for 
«irrenden  of  copyholds  and  executions  of  powers  in 
^is  respect  go  hand  in  hand ;  and  it  is  well  established, 
-that  as  to  copyholds,  the  same  equity  will  be  admi- 
oustered  against  a  younger  son  as  against  an  eldest(f^). 
'Fherefore,  if  the  children  are  entitled  in  the  same 
way  as  heirs  in  gavelkind,  the  defect  will  be  supplied 
in  favour  of  any  of  the  children,  in  the  same  manner 
^  10  common  cases  it  would  be  supplied  against  the 
lieir  at  law(z).    So  if  the  case  before  Lord  Thurlow 
^ad  turned  on  that  point,  the  defect  ought  to  have  been 
supplied  on  precisely  the  same  principle ;  the  mere 
4Wcumstance  of  all  the  parties  being  children  was  not 
material,  for  those  to  whom  the  fund  was  not  appoint- 
ed were  quoad  this  relief  remainder-men ;  and  there- 
fore, unless  they  were  totally  unprovided  for,  and 
l^d  Jilvanley's  opinion  were  to  prevail^  they  ought  to 


C^r)  3  Bro.  C.  C.  310.  {z)  Bradley  v.  Bradley,  2  Vem. 

(y)  See  2  Verii.  165 ;  and  Drake  163 ;  Andrews  v.  Waller,  6  Vin. 
Hobinson,  1  P.  Wins.  443.  Abr.  p.  237,  pi.  I'?. 
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have  been  decreed  to  make  good  the  defect.  Lord 
Chief  Justice  Holt  may  be  thought  to  have  been  of 
the  same  opinion  as  Lord  Thurlow.    In  Montague  v. 
Bath(a)  he  put  this  case :  A  man  settles  all  his  estate 
upon  his  younger  son  for  life,  with  a  power  to  revoke; 
and  then,  by  defective  execution,  he  gives  all  the  es* 
tate  to  his  eldest  son ;  is  this  a  good  revocation  ii 
equity  ?  And  he  answered,  No ;  for  the  one  is  as 
nearly  related  to  the  father  as  the  other ;  the  eonsi- 
derations  are  equal ;  the  one  is  as  much  the  son  as 
the  other ;  and  therefore  there  is  no  great  difierence 
between  them ;  and  the  younger  son,  who  bath  the 
estate  by  law,  shall  enjoy  it,  though  afterwards  it  re- 
turn back  to  him  that  was  the  eldest.   Now  as  Holt 
put  this  case,  it  embraced  all  the  ancestor's  estate ;  so 
that  if  the  defect  had  been  supplied,  the  younger  son 
would  have  been  totally  unprovided  for  ,*  and  this  must 
have  been  the  ground  of  Holt's  opinion  ;  for  if  his 
opinion  were  to  be  adopted  as  a  general  rule,  it  is  evi- 
dent that  the  Court  would  never  supply  a  surrender 
against  an  eldest  son  in  favour  of  younger  children  : 
indeed  the  same  argument  precisely  was  formerij 
urged  against  supplying  a  surrender  to  the  prejudioe 
of  an  eldest  son ;  it  was  insisted,  that  he  was  as  nearly 
related  as  his  brother,  and  having  the  law  on  his  side, 
equity  ought  not  to  interpose(&) ;  but  this  doctrine 
never  gained  a  footing. 

If  under  an  equitable  settlement,  a  power  of  chain- 
ing money  for  his  own  use  be  given  to  tenant  for  life, 
and  he  covenant  to  dischai^e  the  estate  from  certain 


(a)  3  Cha.  Ca.  55 ;  and  see  2  (b)  See  Fothergill  v.  FothergiU> 
Ves,  75.  2  Freem.  257. 
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tmiDcefl  on  it,  it  seems  that  an  execution  of  the 
for  valuable  consideration,  before  breach  cf  the 
nit,  would  be  enforced  in  equity^  although  it 
I  be  afterwards  broken :  but  it  is  doubtful  whe* 
ris  would  be  done  if  thecovenant  was  previously 
1,  as  tlgnCTfljj^  l^l^^he  money  ought  to  ^Nb* 
UyiilXid  J^h^  was  performed  s^-^ 

learly,  a  person  not  actually  advancing  moneyl*% 
faith  of  the  power,  but  obtaining  an  execution 
Iter  breach  of  the  covenant,  to  patch  up  a  for- 
mirity,  will  not  be  entitled  to  the  aid  of  equity 
k  the  remainder*man  who  takes  the  estate 
Ml  with  the  incumbrances,  of  which  it  ought  to 
leen  deared(c). 


Baving  considered  fbr  whom  a  defect  will  be 
ed,  we  must  now  consider  in  what  cases  it  will 
de  good  with  reference  to  the  instrument^  merely 
King,  that  where  there  are  several  defective  exe- 
I,  equity  will  supply  the  defect  in  the  last,  in 
to  effectuate  the  intent  of  the  parties(^).  And 
nly  necessary  that  the  intention  to  execute  the 
should  appear  clearly  in  writing ;  whether  the 
of  the  power  only  covenant  to  execute  it(e),  or 

idbury  v.  Hunter,  3  Ves.  ford,  2  P.  Wms.  230,  cited ;  Co- 

,  260.  ventry  v.  Coventry,  Francis's  Max. 

crvey  v.  Hervey,  1  Atk.  last  case,  2  P.  Wms.  222,  Gilb. 

Eq.  Rep.  160,  1  Str.  596 ;  9  Mod. 

flierpU  v.-  Fothergill,  vbi  12  \  Sargeson  v.  Sealey,  2  Atk. 

ady  Beaufoy^s  case,  2  412 ;  and  see  15  Ves.  Jun.  173. 
}5,  cited;  Alford  v.  Al- 
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by  his  will  desire  the  remainder- man  to  create  tl:::>;j 
estsAeff) ;  or  merely  enter  into  a  contract,  not  iind  ^ 
seal,  to  execute  his  power(^) ;  or  by  letters  promi^^ 
to  grant  an  estate  which  he  can  only  do  by  an  exercise 
of  his  power(A),  eouity  wiU  supply  the  defect.   80,  if 
^^^^^F^  in  a  deed  annmnting ff^||y l^ftj^f miftjif^ 
^^^^^^l^jects,  the  donee  recite  thatit^hbther  ot  theobjech^ 
JU^^  ^  entitled  to  a  particular  share  of  the  fund,  that  will 
be  held  a  good  appointment  in  equity,  as  it  demoo- 
strates  an  intention  to  give  that  share  accordiD^y(i). 
So  an  answer  to  a  bill  in  Chancery,  stating  that  ^he 
does  appoint,  and  intends  by  a  writing  in  due  fmn  to 
appoint,"  the  fund  in  a  particular  manner  was  held  to 
be  binding,  although  the  power  was  required  to  bo 
executed  by  writing  under  hand  and  seal  attested  by 
two  witnesses(A:).    The  court  considered  the  words 
do  appoint  as  a  present  defective  appointment,  and 
that  the  words  intend  to  appoint  did  not  derogate  froia 
that  actual  appointment,  or  show  that  it  would  not 
avail,  but  only  that  he  would  afterwards  execute  it  in 
the  precise  form.    And  where  a  man  made  a  setd©- 
ment  of  an  estate  to  uses  in  strict  settlement,  ai^^ 
reserved  a  power  by  deed  or  will,  executed  in  tb^ 
presence  of  two  witnesses,  to  appoint  any  of  the  land^ 
for  raising  portions  for  his  younger  children,  to  be 
paid  as  he  should  by  such  deed  or  will  appoint,  and  by 

(f)  Vernon  v.  Vernon,  Ambl.  1.       (h)  See  and  consider  Campbcli 

(g)  Shannon  v.  Bradslreet,  1  v.  Leach,  Ambl.  740,  App,  No.  14. 
Scho.  &  Lef.  52 ;  and  see  Mortlock  (t)  Wilson  v.  Piggott,  2  Vcs. 
V.  Buller,  10  Vcs.  Jun.  292;  and  Jun.  351. 

see  Coventry  w.  Coventry,  Max.  Carter  v.  Carter,  Mosc.  355;  , 

Eq.  per  Sir  Joseph  Jekyll ;  Blore  and  see  Fortesque  v.  Gregor,  ^  I. 

T'.  Sutton,  3  Mer.  237.  Ves.  Jun.  553. 
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the  settlement  covenanted  to  do  so  accordingly^  this  co- 
venuit  was  held  to  be  an  equitable  execution  of  the 
power,  although  he  died  without  doing  any  further 
[  ui{J).  This  case  evinces  that  the  branch  of  equity 
!   on  which  it  depended  is  not  confined  within  very  nar- 
^   row  bounds.    And  whatever  solemnities  are  required 
to  (tie  execution  of  the  power,  yet  a  sale  of  the  funds, 
tod  payment  of  the  produce  to  the  object  of  the  power, 
at  the  request  of  the  donee,  is  in  equity  tantamount 
to  a  valid  legal  appointment(m). 

But  to  enable  equity  to  relieve,  there  must,  as  in 
the  caae  of  a  regular  execution(;i),  be  a  sufficient  re- 
fereoee  to  the  fund  to  show  the  party's  intention  to 
execute  the  power,  or  the  party  must  be  in  posses- 
aioD  of  no  other  fund  upon  which  the  covenant  can 
j  openite(o). 

however,  a  person  having  a  power  executes  an 
inatnimeQt  for  valuable  consideration,  he  is  under- 
stood in  equity  to  engage  with  the  person  with  whom 
he  k  dealing  to  make  the  instrument  as  effectual  as 
be  has  power  to  make  it,  and  it  shall  have  that  effect, 
M>  &r  as  the  person  executing  it  has  power  to  give  it 
effect ;  and  where  the  nature  of  the  instrument  is  con* 

(0  Doctor  Sarth  v.  Lady  Blan-       (0)  Jackson  v.  Jackson,  4  Bro. 
fctJiGilb.  Eq.  Rep.  166,  cited.        C.  C.  462 ;  Hele  v.  Hele,  or  Elliot 
(«)  Routledge  v.  Dorril,  2  Ves.    v.  Hele,  2  Cha.  Ca.  28,  29,  87 ;  1 
J»n.35r.  Vern.  406(1). 

{n)Vide  Bupra,  ch.  5,  sect.  5. 

(I)  In  the  report  of  this  case  in  Vernon,  the  Chancellor  takes  up 
4«  olgection  as  if  the  power  was  general,  but  this  certainly  could  not 
'•^  been  an  objection.  It  seems  that  it  was  the  cavenant  which  was 
P^BOal,  and  the  covenantor  had  other  lands  besides  those  comprised 
"^ftc  power.   Mr.  Powell  has  noticed  this  inaccuracy,  Pow.  183^ 

ID* 
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fnrj  to  \ffaat  fbe  power  prescribes,  bat  that  K4lMiMNi^ 
strates  an  intent  to  charge,  it  shall  have  the  cpflimtfotf 
of  chaiiging  in  that  form  which  the  power  affidllri(p). 

Powers  oif  jointuring,  to  be  exerdsed  when  ill 
session,  are  frequently  agreed  to  be  executed  ll^  fv- 
niainder>^nen^  whose  right  of  possesrion  hw'iMtl^ 
crued,  and  equity  cannot  malce  good  the  appotntliWDi; 
unless  the  party  afterwards  do  actually  come  inlii jM9- 
sessionC^). 

The  leading  case  on  this  subject  is  Covenbryv* 
Coventry(r),  where  a  devisee,  with  a  power  of  Jdh- 
turing  to  the  extent  of  0002.  a  year,  upon  a  treaty  fbr 
marriage,  by  articles  in  consideration  of  a  marria|p 
portion,  covenanted  that  he  or  his  hdrs  would  aftef* 
the  marriage,  according  to  his  power,  or  tji/ienrix^ 
convey  and  appoint  estates  of*0OO{.  pw  aniinm  opon^ 
his  wife  for  her  jointure.   A  part  of  the  «fetaXe  was  af-  ^ 
terwards  selected,  and  the  appointmentprepared  and 
ingrossed,  but  never  executed.   And  Lord  Chancellor 
Macclesfield,  the  Master  of  the  Rolls,  Baron  Price, 
and  Baron  Gilbert,  held  that  the  articles  operated  as 
a  lien  upon  the  estates  selected,  iii  the  hands  of  the 
remainder-man,  and  that  the  defect  ought  to  be  sup- 
plied.  They  considered  the  words  "  or  otherwise" 
as  auxiliary  to  the  real  lien,  vh^  that  if  hia  power 
should  happen  to  be  insufficient  to  settle  ffOOl.  a  year, 
that  then  it  should  be  done  by  some  other  means.  It  . 
was  true  he  had  election  to  raise  the  jointure  out  of3 

(p)  Per  Lord  Redesdale*  2  Ball  vived  Thomas ;  see  4  Bro.  C.  Cr3 

&  Beat  44.  466;  and  see  1  Scho.  &  Le£ 

{q)  Jackson  v.  Jackson,  vbi  sup. ;  (r)  Coventrj  v.  Coventry,  8  Kl 

and  see  Alford  v.  Alford,  2  P.  Wms.  222,  tt  ubi  $up. 
Wms.  230,  where  Francis  snr- 
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Us  ovm  assets,  or  out  of  his  power :  but  it  seemed 
piiiii  that  he  intended  to  raise  it  out  of  his  power, 
and  the  deed  prepared  was  sufficient  to  show  that  in- 
teotioo. 

The  same  relief  is  afforded  in  cases  where  the  power 
IS  actually  executed,  but  lands  to  the  value  agreed  to 
bs.setded  by  the  articles  are  not  comprised  in  the 
power.   The  wife  will  be  relieved  against  the  re- 
mainder-man  to  the  extent  of  the  deficiency($),  for 
artides  are  executory,  and  there  is  no  difference  be- 
tween articles  unexecuted  in  tcto^  or  in  part  only  ;  nor 
>  it  material  in  these  cases  that  the  appointee  has 
taken  a  collateral  covenant  from  the  donee  of  the 
power  that  the  lands  are  of  the  stated  value(<). 

If  the  husband  is  to  become  entitled  to  the  wife's 
fortune  in  consideration  of  the  jointure,  and  the  wife 
cannot  obtain  the  jointure,  she  will  be  entitied  to  re- 
tain her  property  against  her  husband(!/) :  while  the 
obligations  of  the  husband  remain  unperformed,  nei- 
ther he,  nor  any  person  claiming  under  him,  will  be 
permitted  to  receive  any  part  of  the  wife's  fortune 
upon  any  other  condition  than  that  of  making  good 
tbesettlementCo;). 

Where  the  contract  to  execute  the  power  is  merely 
by  parol,  it  seems  that  it  will  not  bind  the  remainder- 
lHao,  dUhough  it  is  in  part  performed  by  the  intended 


(i)  Marchioness  of  Blandford 
^  Dachess  of  Marlborough,  2  Atk. 
S48. 

(/)  Ladj  Clifford  v.  Earl  of  Bur- 
tti^om  S  Vem.  379.  This  case 
%it  not  entirely  approved  of  bj 
thi  Master  of  the  Rolls  in  Evelyn 
t>.  Evelyn,  %  P.  Wms.  668,  but  is 


confirmed  by  Lord  Hardwicke's 
opinion  in  the  Marchioness  of 
Blandford's  case. 

(M)  Holt  V.  Holt,  2  P.  Wms. 
648. 

(x)  Mitford  v.  Mitford,  9  Ves. 

Jon.  sr. 
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appointee ;  as,  where  a  lease  is  agreed  to  be  granted 
by  parol  under  a  power,  and  the  lessee  expend  money 
in  improvements  during  the  life  of  the  person  who 
agreed  to  grant  the  lease(f^).   It  is,  &v  W.  Grant  ob- 
served, considered  as  a  fraud  in  a  party  permittiog  an 
expenditure  on  the  faith  of  his  parol  agreement  II 
attempt  to  take  advantage  of  its  not  being  in  writfm 
But  of  what  fraud,  he  asked,  is  a  remaindermiA 
guilty,  who  has  entered  into  no  agreement,  written 
or  parol,  and  has  done  no  act  on  the  faith  of  ivlneh 
the  other  party  could  have  relied  ?  But  if  after  lui 
death  the  remainder-man,  with  full  knowledge  of  the 
defect,  lie  by,  and  suffer  the  lessee  to  improve  Ibe 
estate  by  rebuilding  or  otherwise,  equity  will,  on  the 
ground  of  fraud,  compel  him  to  grant  a  new  lease  to 
the  lessee(z).    In  1781,  Lord  Kenyon  gave  an  opi- 
nion, that  a  lease  by  parol  from  year  to  year,  by  te- 
nant for  life  with  a  power,  was,  since  the  case  of 
Leach  v.  Campbell,  binding  in  equity  on  the  remain- 
der-man ;  and  that  consequently  the  executors  of  the 
tenant  for  life,  who  died  in  the  middle  of  a  half  jear, 
were  not  entitled  to  an  apportionment,  but  the  rent 
would  go  to  the  remainder-man(a) ;  he  added,  that  be 
believed  this  point  had  been  determined,  and  that 
some  time  ago  he  concurred  with  Mr.  Dunning  and 
Mr.  Maddocks  in  an  opinion  to  the  effect  of  that  he 
had  then  given.    In  a  late  case  the  very  point  arose, 

(y)  Shannon  v.  Bradstreet,  ubi  vide  infra,  sect  2. 
snpr,  Blore  v.  Su<fon,3  Mcr.  237.       (a)  This  opinion  is  naw  printed* 

(z)  Stiles  V.  Cowpcr,  3  Atk.  1  Swanst.  351 n. 
Blore  v.  Sutton,  ttli  svp,; 
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iiree  vritnesses,  whereas  it  is  only  atttested  by 
/ro(t),  or  the  will  ought  to  be  under  seal,  but  con- 
vis  merely  of  notes  in  writing,  which  are  found  to 
»  the  will  of  the  party(A:) ;  and  although  the  subject 
Wthe  power  be  real  estate,  yet  this  relief  is  afforded 
M  irdl  where  the  defective  instrument  is  a  will,  as 
ittgre  it  is  an  act  inter  vivos{l).  It  has,  indeed,  been 
hiriy  contended  that  equity  cannot  relieve  against  a 
fafective  execution  where  it  ought  to  be  executed  by 
wiB.  It  is  amongst  other  arguments  insisted,  that  if 
ft  power  over  real  estate  is  to  be  exercised  by  will, 
bwmuch  as  there  can  be  no  will  at  all  of  such  pro* 
peity  mdesB  it  be  perfected  in  the  manner  prescribed 
by  die  statote  of  frauds,  if  a  will  be  made  without  be- 

80  perfected,  it  is  as  if  the  power  were  attempted 
Id  be  executed  by  a  totally  different  instrument  from 
that  to  which  it  was  expressly  made  subject(m).  No 
Uttioritf  is  dted  for  this  position,  and  perhaps  the 


(i)haker  v.  Parker,  Gilb.  Eq.  273,  3  Keb.  551,  1  Cha.  Ca.  263, 

16S;  Cotter  v.  Layer,  2  P.  264,  1  Freem.  308;  see  3  Cha. 

Wml  6as ;  Mose.  227 ;  Sargeson  Ca.  69,  106. 

•>8ealqr»  2  Atk.  412;  Godwin  v.  (/)  Wilkes  v.  Holmes,  9  Mod. 

IWfcer,  1  Bro.  C.  C.  367,  cited,  485;  1  Scho.  &  Lef.  60,  n.;  1 

IMbe  the  same  case  as  Godwin  Dick.  105 ;  and  see  2  P.  Wms. 

^  IBiha,  Afnbl.  684,  Reg.  Lib.  228,  arguendo. 

il768,foL 495;  Wader.  Paget,  (m)  Rob.  on  Stat  of  Frauds^ 

tin.  C.  C.  363.  330. 

9i  Smith  V.  Ashton,  Finch, 

i^iU  be  disposed  of  for  his  younger  childrens'  fortunes.  They  had 
pMtitns  out  of  other  estates.  The  Lord  Chancellor  declared  that  the 
jlftfti  was  defectively  executed  by  the  testator's  will,  but  that  such 

£oa|^t  to  be  made  good  in  a  Court  of  Equity ;  and  that  the  said 
.was  well  charged  by  the  testator's  will  for  the  benefit  of  the 
nnger  children.    Reg.  Lib.  1747,  fol.  442,  Sneyd  v.  Trevor. 
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only  one  in  the  books  is  a  dictum  by  Gilbert  in  UAf 
Coventry's  case(n),  who  lays  down  the  same  rule  is 
his  Lex  Prsetoria(o).    He  says,  that  if  the  power  be  to 
be  executed  by  a  will  in  writing,  there  it  must  have  the 
circumstances  required  by  the  statute  of  frauds  iod 
perjuries  to  a  will  in  writing  that  passes  lands,  because 
otherwise  it  is  no  will,  and  therefore  cannot  charge 
the  lands  as  a  will,  since  such  wills  are  made  void  bf 
the  statute ;  and  therefore  the  court  of  equity  cannot 
break  in  upon  those  solemnities.   But  the  authoiitiei 
to  which  he  refers  do  not  bear  him  out,  and  the  prin- 
cipal point  was  solemnly  determined  in  the  year  17BI 
by  Lord  Hardwicke,  in  the  case  of  Wilkes  and  \ 
Holmes(;7),  where  the  power  rode  over  real  estate,  and 
was  expressly  required  to  be  executed  by  will  duly 
executed.    Lord  Hardwicke,  after  time  taken  to  con- 
sider, held  that  the  defect  might  be  supplied.  He 
said,  that  where  a  will  is  to  operate  by  way  of  appoint- 
ment it  takes  no  effect  from  the  statute,  though  tbe 
rules  prescribed  by  the  statute  might,  as  in  the  esse 
before  him,  be  arbitrarily  inserted  by  the  part7,*and 
that  the  appointee  cannot  claim  under  the  will,  but  bj 
the  deed  of  settlement  directing  the  execution  of  the 
power ;  which  deed,  together  with  the  instrument  exe- 
cuting the  power,  make  in  effect,  but  one  in  raisiqg 
the  charge  upon  the  land  ;  but  that  in  point  of  law  ; 
the  charge  is  created  by  the  deed  directing  the  exe- 
cution of  the  power.    The  statute  of  frauds,  he  re- 
peated, was  entirely  out  of  the  question,  except  so 
far  as  it  is  the  rule  which  the  donee  is  directed  to  fol- 


(n)  Fra.  Max.  p.  5. 
(o)P.301. 


(p)  Wilkes  V.  Holmes,  9  Mod. 
485 ;  1  Dick.  165. 
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in  the  execution  of  the  power.  Lord  Redesdale 
Y  observed,  that  this  case  has  been  acted  on  ever 

or  is  thi?  equitable  relief  confined  simply  to  de- 
\  in  the  instrument  executing  the  power,  for  equity 
in  some  cases  relieve  where  a  different  kind  of 
tc  or  interest  is  given  than  what  is  authorized  by 
[lower.  But  these  cases  must  be  considered  in 
her  place. 

nd  equity  will  not  only  relieve  against  a  defective 
ution  of  a  power,  but  will,  on  the  general  rule, 
fy  a  settlement  itself  where  a  mistake  has  been 
e  in  it,  so  as  to  render  a  power  inoperative,  or 
ly  to  defeat  the  intent  of  it,  and  parol  evidence 
be  admitted  to  prove  how  the  mistake  arose(r). 
he  student  will  not  fail  to  have  observed,  that  in 
)  of  the  cases  stated  was  the  intention  of  the  per- 
crtating  the  power  defeated.  If  the  power  be 
to  be  executed  by  deed,  to  him  it  is  immaterial 
Jther  it  be  executed  by  deed  or  will ;  if  three  wit- 
u)8  be  required,  to  him  it  is  unimportant  whether 
s  executed  in  the  presence  of  three  or  two,  so  that 
interest  created  is  authorized  by  the  powers  for 
ity  will  not  relieve  against  the  defect  if  the  donee 
been  surprized  into  the  act.  But  equity  cannot 
old  an  act  which  would  defeat  the  intention  of  the 
Bon  creating  the  power.  Thus,  in  Reid  v.  Sher- 
1,  a  devisee  having  a  life  estate  in  a  copyhold,  with 


1 1  Sch.  &  Lef.  60. 
I  Rogers  v.  Earl,  Treat  Purch* 
5th  edit  stated  from  Reg. 
;  and  see  Prince  and  Green, 
uuCa.  1,  cited;  Countess  of 

3£ 


Oxford  V.  Lady  Bruce,  1  Freem. 
308,  cited  ;  Scambler's  case,  Toth. 
166 ;  and  see  Wilmer  v.  Kendrick, 
1  Cha.  Ca.  159. 
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a  power  of  appointment  by  will,  sold  and  surrendered 
the  estate  to  a  purchaser,  and  after  lier  death  the  ques- 
tion  was,  wliether  the  purchaser  could  be  relieved 
against  the  defect.  Lord  Eldon  deterniined  that  be 
could  not.  His  Lordship  said,  "  that  the  testator  did 
not  mean  she  should  so  execute  her  power.  He  in- 
tended that  she  should  give  by  will,  or  not  at  all;  and 
it  was  impossible  to  hold  that  the  execution  of  an  in- 
strument or  deed,  which,  if  it  availed  to  any  purpose, 
must  avail  to  the  destruction  of  that  power  the  tes- 
tator meant  to  remain  capable  of  execution  to  the  iDO- 
ment  of  lier  death,  could  be  considered  in  equity,  an 
attempt  in  or  towards  the  execution  of  the  power(ri." 
The  distinction  between  this  case  and  the  case  of  i 
power  executed  by  will,  though  required  to  be  exe- 
cuted by  deed,  is  marked  and  obvious. 


111.  Here  we  must  stop  to  inquire  whether  eqnilf 
will  in  every  case,  where  there  is  a  meritorioos  coor 
sideration,  supply  the  defect  whatever  be  the  nature  | 
of  the  power.    It  is  well  settled,  that  defects  shall  be  j 
supplied  where  the  power  is  to  jointure,  to  raise  por-  \ 
tions,  to  sell  an  estate,  to  I'evoke  uses,  or  to  appoint  : 
the  estate  itself  generally ;  and  indeed  the  only  doubt  j 
is,  how  far  a  defective  execution  of  a  power  of  leasing 
can  be  aided. 

Thus  far  is  clear,  that  in  the  construction  of  powers 
originally  in  their  nature  legal,  courts  of  equity  must 
follow  the  law,  be  the  consideration  ever  so  merito- 
rious ;  for  instance,  powers  to  a  tenant  in  tail  to  make 

(«)  Reid  V.  Shergold,  10  Vc9.  Jun.  370 ;  see  Stratford  v.  Lord  AM* 
borough,  1  Ridg.  P.  C.  281. 
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under  the  statute,  if  not  executed  in  the  requi- 
Me  fornii  no  consideration  ever  so  roeritorious  will 
^mSL  So  with  respect  to  powers  under  the  dvil^list 
mC,  p9Wers  under  particular  family  entails,  as  the 
»Me  of;  the  Duke  of  Bolton,  tfc  equity  can  no  more 
-eUete  from  defects  in  them  than  it  can  from  defects 

0  a  eommon  recovery(0- 

The  material  question,  however,  to  be  considered, 
■»  whether  equity  can  relieve  against  a  defective  exe- 
i^tioD  of  the  usual  power  of  leasing  in  settlements, 
fti  o|Miiion  has  very  generally  prevailed  in  the  Pro- 
fanm,  that,  as  Mr.  Powell  expresses  it(i^),  ^Mhe 
lessee  under  tfie  power  must  stand  or  fall  by  that  title 
'^nhfj  end  if  that  will  not  bear  him  through,  as  effectiu 
made  under  a  complete  and  perfect  execution  of 
le  power,  the  right  of  the  remainder-man  to  possess 
e  estate  free  from  the  lease  will  take  place  of  the 
slit  of  the  lessee,  as  superior  to  it  For  in  this  case 
1^  lesaee  has  no  claim  to  any  equitable  interposition 

1  Jiis  fiivour,  but  must  rest  his  title  on  the  legal  exe* 
ition  of  the  power."  And  this  opinion  seems,  at  first 
lew,  to  derive  some  support  from  the  case  of  Temple 
^  fialtinglas8(2:),  where  a'bill  filed  to  supply  a  defective 
SKeeution  of  a  power  to  make  leases  which  had  been 
keld  void  at  law,  was  dismissed  with  costs :  but  there 
ippears  to  have  been  great  lachess  on  the  part  of  the 
tMant,  and  mne  of  the  estates  leased  were  not  autho- 
fixed  to  be  leased  by  tfie  power.  So  in  Doe  v.  Sand- 
haiD(|^),  a  lease  under  a  power  was  set  aside  at  law, 

{/)  Per  Lord  Mansfield,  Cowp.  (a?)  Finch,  275  fand  sec  Pigot's 

SST ;  and  see  accordingly  Anon,  case,  Carj,  p.  29. 

2  Freem.  224.  (y)  Doe  v.  Sandham,  1  Term 
(p)  Pow.  Powers,  p.  389-  Rep.  705. 
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because  the  power  required  the  leases  to  contidii 
usual  and  reasonable  covenants,  and  a  covenant  wa« 
contained  in  the  lease  which  the  jury  found  to  be  an  j 
unusual  and  unheard  of  corcenant  on  the  part  of  the 
lessor.    The  lessee  filed  his  bill  in  the  Court  of  Ex- 
chequer against  the  remainder-man,  who  had  reG(H 
vered  at  law,  to  have  the  unusual  covenant  struck  out 
of  the  lease.    But  the  bill  was  dismissed(;^). 

On  the  other  hand,  in  a  case  in  1698,  the  Master  of 
the  Rolls  took  this  distinction,  that  where  a  lease  is 
made  purely  voluntary,  and  no  provision  for  a  child, 
there,  if  the  lease  be  not  good  at  law,  it  shall  never 
be  made  good  in  equity.    But  if  a  lease  be  made  to 
a  tenant  at  rack-rent  without  a  fine,  which  is  volant 
tary,  yet  if  the  tenant  hath  been  at  any  considerable 
expense  in  building  or  improving,  there  the -Court 
will  supply  the  defective  execution,  but  otherwise 
iiot(a).    Now  from  this  it  is  clear,  that  the  Master 
the  Rolls  was  of  opinion,  that  where  the  lessee  wafi^ 
in  the  nature  of  a  purchaser  he  should  be  helped^ 
against  a  defective  execution  of  a  power.    There  ap- 
pears to  be  no  ground  for  aiding  a  defect  in  favour 
of  a  mere  tenant  at  rack-rent,  although  holding  under 
a  lease,  much  less  can  the  relief  be  afforded  to  a  te- 
nant from  year  to  year  holding  under  a  parol  or  ever 
a  written  contract.    The  part  performance  of  the 
agreement  by  taking  possession,  d^c.  is  not  material, 
because  even  if  an  actual  lease  had  been  granted,  a 
defect  in  it  could  not  have  been  supplied.  The  lessee 
paying  the  full  value  for  the  estate,  and  that  only  dur- 

{z)  Sandham  v.  Medwin,  Ex-    lary  Term,  1789 — 10. 
cheq.  2  March  1789.  MS.;  in  the      (a)  Anon.  2  Freem.  224; 
Register's  Calendar  it  stands,  Hi- 
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ing  his  occupation  of  it  cannot  be  put  on  the  footing 
of  a  purchaser,  who  would  sustain  an  actual  loss  if 
equity  were  not  to  interpose  its  aid.  But  where  the 
lessee  has  expended  money  on  the  estate  he  becomes 
a  purchaser  of  the  interest  granted  to  him,  and  may 
well  be  held  entitled  to  the  aid  of  equity  (6). 

In  the  great  case  of  Campbell  v.  Leach  (c),  the  facts 
of  which  it  is  not  easy  to  collect  from  the  report,  under 
a  power  to  lease  in  possession,  a  new  lease  was  grant- 
ed to  a  person  during  the  continuance  of  a  former 
lease  to  him  and  another.  The  former  lease  was 
abandoned,  but  not  surrendered :  it  was  agreed  that 
the  new  lease  was  bad  at  law,  and  it  was  doubtful 
whether  the  best  rent  was  reserved :  the  bill  was  filed 
to  supply  the  defect  against  the  remainder-man ;  by 
the  lessee  who  had  been  at  great  expense.  The  cause 
was  heard  before  Lord  Bathurst,  assisted  by  Lord  Chief 
Baron  Smythe  and  Lord  Chief  Justice  De  Grey.  The 
Lord  Chief  Baron  said,  the  question  arose  upon  the 
execution  of  a  power,  where  courts  of  equity  often  in- 
terfere in  behalf  of  creditors,  purchasers,  wife  and 
chOdren:  the  present  was  the  case  of  a  purchaser: 
the  consideration  moving  from  him  was  the  money  he 
had  laid  out.  The  olijection  was,  that  it  was  a  lease 
w  reversion^  as  there  was  a  subsisting  lease  of  the  pre- 
mises for  some  years  then  to  come  ;  but  if  such  for- 
mer lease  was  in  fact  given  up  at  the  time  of  this  lease, 
as  was  alleged,  it  would,  he  said,  be  an  answer;  so  that 
if  the  lease  was  fair  in  its  execution  as  to  the  quan- 
tm  of  the  rent  reserved,  he  thought  a  court  of  equity 

(6)  Vide  supra,  p.  363,  364,  365. 

(e)  Ambl.740;  App.  No.  14.  the  material  facts  stated  from  Lib.  Reg. 
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ouglit  to  carry  it  into  execution.    Lord  Chief  Justice 
De  Grey  was  of  the  same  opinion.    He  said,  that  the 
power  was  of  a  mixed  nature,  not  like  a  power  of 
jointuring,  or  power  for  raising  money.    But  this  was 
for  the  benefit  of  the  tenant  for  life  and .  the  remain- 
der-man.   If  executing  t/ie  power  was  for  the  benefi 
(f  the  remainder-man,  U  sfiould  receive  a  liberal  m- 
struction  ;  hit  if  tenant  for  life  invades  the  interest  of 
the  remainder-man  in  order  to  benefit  his  own  oiii^^  it 
should  have  another  construction.  Lord  Bathurst  betng 
of  the  same  opinion,  reversed  a  decree  at  the  Rolk 
against  the  lessee,  and  directed  an  issue  to  try  whe- 
ther the  rent  reserved  was  the  best  that  could  be 
gotten. 

Now  it  is  from  this  case  that  the  rule  may  be  ex- 
tracted, and  it  seems  to  be  this:  that  where  there  is 
no  fraud  on  the  remainder-man,  as  where  the  former 
lease  is  abandoned,  although  not  actually  surrendered, 
or  there  is  merely  a  defect  in  the  mode  of  the  execu- 
tion of  the  power;  for  example,  only  one  witoess 
where  two  were  required,  or  a  seal  be  wanting,  or 
the  like ;  in  all  these  cases  it  should  seem  that  if  the 
lessee  is  in  the  nature  of  a  purchaser^  equity  will  re- 
lieve against  the  defective  execution  of  a  power;  but 
where  the  best  rent  is  not  reserved,  or  a  fine  is  paid 
contrary  to  the  terms  of  the  power,  or  the  lease 
stantially  commences  in  futuro^  or  the  interest  of  the 
remainder  man  is,  in  other  respects,  invaded,  as  in  the 
cases  of  Temple  v.  Baltinglass,  and  Sandham  v.  Med- 
win,  before  cited,  there  it  seems  clear  that  equity  caa* 
not  relieve((2) ;  nor  in  these  cases  can  any  line  be  well 
drawn  as  to  the  quantum  of  excess,  or  defect  in  the 


{d)  See  Stratford  y.  Lord  Alborougfa,  1  Ridgw.  P.  C.  281. 
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xecQtion  of  the  power.  Therefore  a  lease  to  com- 
oeDce  the  day  after  the  date  of  the  deed  would  be 
iqually  bad  with  a  lease  to  commenee  at  fifty  years 
rom  the  date  (1). 

The  principle,  that  equity  may  aid  a  defective  exe- 
cution of  a  power  to  lease,  derives  great  support  from 
ft  €Me  before  Lord  Chancellor  Kedesdale :  a  tenant 
for  fife,  with  a  power  of  leasing,  entered  into  a  con- 
tract to  grant  a  lease,  and  then  died;  and  Lord  Redes- 
dale  enforced  the  performance  of  the  contract  against 
the  remainder-man.  His  Lordship  very  properly  con- 
adered  it  as  the  case  of  a  defective  execution  of  a 
power,  and  he  was  of  opinion  that  the  power  ought 
at  least  to  be  construed  as  liberally  as  a  power  of  join- 
turing. He  said  that  it  was  objected  that  a  leasing 
power  differs  from  all  these  cases  of  powers,  and  the 
difference  is  said  to  consist  in  this,  that  in  the  other 
cases  the  remainder-man  has  no  interest  in  the  mode 
in  wUdi  the  power  is  executed  ;  that  he  claims  no- 
thing under  it ;  but  that  under  the  leasing  power  be 
daims  the  rent  reserved.  Now  on  what  ground  can 
it  be  contended  that  that  which  is  a  mere  charge  up- 
on a  remainder-man  is  to  receive  a  more  liberd  con- 
struction than  what  is  not  a  mere  charge  upon  him, 
but  may  be  much  for  his  benefit  ?  In  the  case  of  pow- 
^  to  make  leases  at  the  best  rent  that  can  be  ob- 
tained, it  is  evident  that  the  author  of  the  power  looks 
to  the  benefit  of  the  estate ;  and  that  the  power  is 
given  for  the  benefit  both  of  the  tenant  for  life,  and 
of  all  persons  claiming  after  him ;  for  where  the  tenant 
^Me  can  give  no  permanent  interest,  and  his  tenant 

(I)  As  to  excess  in  the  execution  of  powers  of  leasing,  vide  infra. 
^  9,  sect.  8. 
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IS  liable  every  day  to  be  turned  out  of  possession  hj 
the  accident  of  his  death,  it  is  hard  to  procure  sub- 
stantial  tenants ;  and  therefore  it  is  beneficial  to  all 
parties  that  the  tenant  for  life  should  have  a  power  to 
grant  such  leases.  It  is  evident  that  the  occupying 
tenant  can  afford  to  give  a  better  rent  under  such  cir- 
cumstances than  if  he  were  only  to  have  a  precarious 
tenure.  This,  therefore,  is  a  power  which  is  calculated 
for  the  benefit  of  the  estate.  Other  powers,  generallf 
speaking,  such  as  jointuring  powers,  and  powers  to 
make  provisions  for  younger  children,  are  calculated 
for  the  benefit  of  the  family;  they  may  be  indirecfly 
beneficial  to  the  remainder-man,  in  some  respects^ 
but  they  are  no  direct  benefit  to  him  ;  not  can  I  con- 
ceive why  these  powers  should  be  construed  more  li- 
berally than  powers  to  make  leases,  except  where  it 
is  evident  that  such  power  is  abused  {e). 

So  in  a  case  before  Lord  Kenyon,  he  said  that  a 
lease  not  being  attested  conformably  to  the  power 
could  not  be  supported  in  a  court  of  law;  yet  e?eo 
then,  if  granted  for  a  valuable  consideration,  and 
merely  defective  in  point  of  form,  a  court  of  equitj 
would  interfere,  and  direct  a  proper  lease  to  be 
granted  (X). 

(0  Shannon  v.  Bradstreet,  1  Scho.  &  Lef.  52. 
(f)  Doev.  WeHer,  ZTermRcp,  478;  and  see  WiUes,  176;  IS  Tel. 
Jvn.  576. 
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Section  11. 

DITABLE  RELIEF  WHERE  THERE  18  NO  MBRITOaiOUS  0ON8IDE- 
RATION  IN  THE  APPOINTEE. 

B  have  hitlierto  confined  ourselves  to  the  consi- 
ion  of  the  cases  where  there  is  a  meritorious  con** 
ition  in  the  appointee,  but  in  some  instances 
f  will  relieve  the  appointee  against  the  defective 
ition,  although  he  is  a  mere  stranger.  This  is  ge* 
\y  on  the  ground  of  fraud.  Thus,  where  the  per* 
Dterested  in  the  non-execution  of  the  power  has 
eed  creating  the  power  in  his  custody,  and  the 
\  of  the  power  wishing  to  execute  it  sends  for 
leed,  which  the  party  refuses  to  deliver,  and 
upon  the  donee  does  an  act  with  an  intent  to 
ite  the  power,  equity  will  uphold  the  execution 
jgfa  defective,  by  reason  of  the  fraud  in  the  per- 
rho  was  to  have  the  benefit  of  the  original  set. 
ixA{a).  So  equity  would  extend  the  same  relief 
ase  where  a  wife  having  a  power  of  revocation 
an  estate  vested  in  her  husband  is  desirous  to 
;ise  it,  but  the  husband  hinders  any  body  from 
ig  to  her,  or  prevents  the  execution,  or  obstructs 
igrossing  of  the  deed  of  revocat]on(6). 
I  the  ground  of  fraud  also  it  has  been  decided^ 

tee  3  Cha.  Ca.  67,  83,  84,      (6)  Piggot  v.  Penricc,  Com.  ?5(U 
108,  122 ;  Ward  v.  Booth,   Prec.  Cha.  471. 
•  Ca.  69>  cited;  aud  see 
133. 
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that  although  a  power  be  defectively  executed,  and 
the  court  cannot  relieve  the  appointee,  yet  if  the  re 
miunder-man,  with  notice  of  the  defect,  has  lain  by  a 
considerable  time,  and  suffered  the  appointee  to  ex- 
pend the  money  on  the  estate,  and  acquiesced  in  bis 
title,  equity  will  compel  him  to  make  good  the  de- 
fect(c). 

But  fraud  being  a  thing  odious,  and  never  to  be  in- 
tended or  presumed,  must  be  stricdy  proTed(4 
Tlierefore  in  a  case  where  a  wife  having  a  poi?er  of 
revocation  over  an  estate  vested  in  her  husband,  sent 
instructions  to  a  solicitor  to  prepare  a  deed  of  revoer 
tion,  and  the  solicitor  who  was  a  friend  of  the  hus- 
band's, communicated  the  instructions  to  him,  althoa^ 
he  was  desired  to  keep  them  secret,  and  delayed  per* 
fecting  the  deed  so  long  that  the  wife  died  before  it 
was  executed,  the  court  censured  the  solicitor  for  bis 
conduct,  but  denied  relief  to  the  intended  appointee, 
because  no  fraud  was  proved  in  the  husband  him* 
self(^).   Under  this  head  of  fraud  we  may  rank  sur- 
prise ;  for  to  enable  equity  to  relieve  the  surprise  mast 
be  such  as  is  attended  and  accompanied  with  frand 
and  circumvention^^)- 

So  it  is  said  that  a  court  of  equity  may  relieve  in 
the  cases  of  accident  or  disability.  Thus,  in  the  Eari 
of  Bath's  case(g),  where  to  the  execution  of  the  power 
six  vritnesses  were  required,  and  three  of  them  irae 
to  be  peers,  the  Duke  of  Albemarie,  the  donee  of  tiie 
power,  afterwards  went  over  to  Jamaica,  and  it  ms 


(e)  Stiles  v.  Cowper,  3  Atk. 
692;  Shannon  v.  Bradstreet,  1 
Scho.  &  Lef.  52;  and  see  Anon. 
Bvnb.  53 ;  Stratford  v.  Lord  Ald- 
boroag^,  1  Bidgw.P.  C.  281. 


(d)  3  Cha.  Ca.  85,  114. 

(e)  Piggotv.  Penrice,  Com-tfOi 
Pfiec,  Cha.4ri. 

Cf)  3  Cha.  Ca.  U4, 115. 
(g)  Ibid.  68. 
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dd  by  Mr.  Baron  Powell,  that  in  case  the  Duke  had 
ikeo  the  deed  over  with  him  to  Jamaica,  and  there 
Ad  bad  an  intention  to  revoke  it,  and  had  gone  as  far 
s  he  could  to  do  it,  had  made  his  will,  and  had  six 
iritneases  to  it,  he  believed  it  would  be  a  good  revo- 
»tioD  in  equity,  though  none  of  the  vdtnesses  were 
peen,  because  of  the  disability  he  would  be  under  to 
iavc  such  vntnesses(A).   Lord  Chief  Justice  Treby, 
md  the  Lord  Keeper,  appear  to  have  entertained  the 
same  sentiments(i) ;  and  in  a  modem  case,  Lord  Mans- 
Beld  expressed  himself  of  the  same  opinion(A:).  Lord 
Chief  Justice  Treby,  in  the  Earl  of  Bath's  case,  said 
that  the  accident  or  impossibility  of  complying  mfh 
the  circumstances  was  another  ground  of  relief  in 
equity,  when  the  donee  hath  a  plain  intention  to  do 
It;  hot  then  he  must  do  all  that  he  can,  as  the  case  of 
a  man's  being  obliged  to  pay  or  tender  money  at  such 
a  i^lace,  and  he  falls  sick,  or  lame,  or  bed-ridden,  that 
he  cannot  go  thither,  and  it  is  tendered  by  another  by 
bis  order,  or  at  another  place,  this  being  an  act  of  God, 
he  fhou^t  it  would  be  a  good  performance  of  the 
conditioner*   And  Lord  Chief  Justice  Holt  considered 
accident  a  good  ground  of  relieftm),  as  where  the  party 
^  prevented  by  sickness. 

Upon  none  of  these  points  has  there  been  any  de* 
(^Bkm ;  but  there  is  a  case  in  which  a  deed  executed 
under  a  power  was  held  to  be  badly  executed  for  want 

a  signature  (which  was  required  by  the  power),  d- 
though  the  donee  could  not  write  by  reason  of  the  gout 


(i)  S  Cba.  Ca.  68.  r.  Penrice,  Com.  256. 

(0  nrid.  90,  126.  (/)  3  Cha.  Ca.  89. 

(4)  Cowp.  267 ;  and  see  Piggot      (m)  Ibid.  108, 109^ 
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in  his  hand{n).  And  notwithstanding  the  auAority  of 
the  great  personages  by  whom  the  foregoing  dida 
were  pronounced,  it  may  be  doubted  whether  equity 
ought  to  relieve  on  the  mere  ground  of  acddeiit  or 
disal>ility.  How  can  it  be  ascertained  that  in  tlie  cases 
supposed  the  parties  had  not  the  sickness  of  the  do- 
nee of  the  power,  or  his  absence  abroad,  in  their  ooo- 
temptation  ?  These  are  circumstances  of  ordinary  oc- 
currence ;  from  sickness  few  are  exempt ;  anditmi^t 
have  been  intended,  that  during  the  party's  abseDce 
from  his  friends,  or  whilst  his  mind  was  enfeeUed  bf 
illness,  the  power  should  not  be  executed. 

IL  The  doctrine  of  election  furnishes  another  prin- 
ciple in  favour  of  the  defective  execution  of  a  power, 
although  there  is  no  meritorious  conaderation  in  the 
appointee.   The  foundation  of  election  is  that  no  one 
shall  claim  under  and  in  opposition  to  the  same  in- 
strument.   When  a  man  claims  under  a  deed  he  mufSt 
claim  under  the  whole  deed  together ;  he  cannot  take 
one  clause,  and  desire  the  Court  to  shut  their  eyes 
against  the  rest.   There  is  a  tacit  condition  annexed 
to  all  provisions  of  this  nature,  that  the  person  taluDg 
do  not  disturb  the  disposition  which  his  benefactor 
has  made(o) ;  and  therefore  the  true  rule  following  up 
the  principle,  should  be  forfeiture  to  the  disappointed 
devisee,  and  not  merely  compensation.  In  many  cases 
compensation  could  not  be  made,  as  in  the  instance 
of  a  field  belonging  to  the  adverse  claimant  given  to 
a  devisee,  because  it  is  in  front  of  his  house  ;  cooM 

(n)  See  Blockville  v.  Ascott,  2      (o)  Streatfield  v.  Streatfiel4 
Eq.  Ca.  Abr.  659»  n.  (6).  For.  ir6. 


VO  OOiraiDnATIOK  IN  THB  AFPQINTB. 

kp^umion  in  that  case  be  made  "vindi  reference  to 
rponrier  in  the  owner     the  land  to  render  tiie 
Minot  fit  for  haUtation  ?  If  compensation  be  the 
%:tiiere  are  few  cases  in  which  the  tMtator's  in- 
SdttvwUl  be  effected.   If  the  valae  of  the  property 
Wtfto  the  part})  who  is  put  to  his  election  be  less 
i4ie  vdue  of  his  property  given  to  a  third  person, 
miy  equal  to  il,  the  party  would  in  ordinary  cases 
ii.  to  take  against  the  vdll.  If.  the  proper^  even 
Snater,  the  party  having  a       to  elect  wonld  of 
KM,  do  every  case  where  he  was  desirous  to  retain 
Ofwn  property,  or  to  disappcNnt  the  intention  of 
testator,  or  the  liopes  of  his  devisee*  elect  to  tek/t 
iost  flie  will,  and  pay  a  compensatioh  to  the  dis- 
wiBtiMl  devisee  out  of  the  testator's  own  property, 
ieh  be  (the  party  electing)  takes.  Iinder  the  wifl. 
in  dearly  is  not  effectuating  the  testator's  intentfoif, 
he  did  not  intend  that  tihe  disappointed  devisee 
Mild  hiave  the  value  of  the  sutgect  of  the  gift  paid 
liffl';  his  meaning  was  to  vest  in  the  party  the  pro- 
1^  devised  to  him ;  and  to  secure  the.  acquiescence 
die -person  really  entitled  to  sudi  property,  he 
kes  another  provision  for  him.   If  forfeiture  in  fa- 
ir of  the  diRappointed  devisee  be  the  rule,  the  tes- 
DT's  intention  will  in  most  cases  be  fulfilled ;  and  if 
>  intention  be  not  effectuated,  at  least  tiie  testator 
D  not  have  made  a  provision  Contrary  to  his  inten- 
«  for  a  party  who  el«>cts  to  disappoint  his  will ;  and 
i^sappointed  devisee  will  take  that  provision  whidi 
t  testator  thought  would  be  a  sufficient  inducement 
tiie  party  electing,  to  acquiesce  in  the  disporitions 
ide  by  the  wilK;;). 


(p)  But  see  a.  to  1  Swust  4S3. 
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The  doctrine  applies  even  to  interests  of  person 
under  disabilities,  as  infants  and  married  vromen ;  dot 
is  it  material  whether  the  interests  are  immediate,  re* 
mote,  contingent  of  value,  or  not  of  value(9) ;  and  flie 
rule  applies  as  well  to  copyhold  is  to  freehold  es- 
tates(r),  and  to  deeds  as  well  as  to  wUl8(«).  But  we 
must  be  careful  to  distinguish  cases  of  express  cmidi- 
tions,  which  clearly  are  not  cases  of  election. 

It  is  well  established,  that  an  heir  shall  be  pot  to 
his  election  where  the  estate  is  ievised  to  him,  al- 
though by  the  rule  of  law  the  devise  is  inoperative, 
and  he  taices  by  descent ;  as,  if  a  man  being  seised  of 
some  lands  in  tail,  and  also  of  others  in  fee,  devise  Ae 
intailed  lands  to  his  youngest  son,  and  the  fee-simpk 
estate  to  his  eldest,  who  is  issue  in  tail ;  the  devise  to 
the  eldest  is  void,  and  he  takes  by  descent,  yet  never- 
theless  he  shall  be  put  to  his  election(t).  So  where 
he  and  other  co-devisees  elect  to  take  against  theiirill, 
the  whole  goes  to  the  disappointed  devisees(f^).  In 
the  discussion  of  Thellusson  v.  Woodford,  Sir  Siinuel 
Romilly  put  it  as  a  doubtful  point,  whether  the  heir 
must  elect  where  a  legacy  is  given  to  him,  and  an  es- 
tate to  a  stranger,  and  after  the  will  a  recovery  is  suf- 
fered by  the  testator,  whereby  the  will  is  revoked, 

(q)  2  Ves.  Jun.  560,  696,  69^ ;  (0  Noys  v.  Mordaunt,  2  Vera. 

3  Yes.  Jun.  385;  Ardesoife  v,  581;  Anon.  Gilb.  Eq.  Rep.  15 » 

Bennet,  2  Dick.  463.  Welby  v.  Welby,  2  Ves.  &  Bci. 

(r)  Rumbold  v.  Bumbold,  Wil-  187;  see  Rich  v.  Cockell,  9  Vet 

son  V.  Mount,  3  Yes.  Jun.  65,  Jun.  369 ;  and  see  White  v.  WbHe, 

191 ;  Pettiward  v.  Prescot,  7  Ves.  2  Dick.  522;  Reg.  Lib.  B.  1775, 

Jun.  541.  foU  650-^655. 

(s)  Moore  v.  Butler,  2  Scho.  &  (ti)6rettonv.Hawanl,lSiriBit. 

Lef.  249 ;  Green  v.  Green,  2  Mer.  409. 
86 ;  Dillon  v.  Parker,  1  Swanst 
859. 
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^  estate  descoids  tD  the  hdr,  and  he  thoogiht 
ti|kB  heir  could  not  be  pot  to  hb  dectioa ;  but 
mder,  niio  was  on  tbe  oUicr  dde)  thoii|^t  it  was 
dection,  as  was,  be  said,  eveiy  case  in  which 
eil^.look  at  the  wiU.  The  pmnt,  however,  seems 
for  notwithstanding  that  the  testator  ia- 
estate  to  go  to  the  devisee,  yet  the  wiU 
^fwvofctfd  at  to  the  devue,  alliioiigjh  by  construc- 
of  law,  there  seems  to  be  no  equity  attadiing  on 
MinacieBce  of  the  heir,  bdependentiy  of  tiie 
iQaiik  of  dection,  equity  ooidd  not  relieve  flie  de- 
^tpjrfnst  the  revocaticm  of  the  wSL 
Wpliittre  a  devisee,  Ivjf  the  effect  of  an  decdon 
oMtes  devisee  to  talw  against  the  will,  Mnisdf 
t  iW:  ftiterest  not  intendied  for  him  by  the  testator, 
t^diA  in  part  malces  good  the  provirion  for  him, 
ii^f  atiU  insist,  against  the  party  decting,  to  a  sa- 
dkli  for  the  disappointment,  jiro  tofOo,  of  the.de- 
«lHiBinedinthe  will(x). 

Fhen  interests  are  given  to  a  person,  and  to  his 
ban  after  him,  the  claim  of  the  parent  in  o[q[x»i- 
tOK  ^  will  will  not  bind  the  chfldrraii,  who  may 
iitit  HiemsdvesCj^).  In  one  case  it  seems  to  have 
I  thought  that  an  election  could  not  be  raised  upon 
sstate  settled  with  several  limitations,  on  account 
be.etmfasion  which  would  ensue ;  the  devise  would 
letimes  be  good,  at  other  times  not,  as  the  devisee 
inmunder  submitted  to  the  will  or  not(z},  this 
ection  is  not  now  attended  to. 

^  Gretton  v.  Haward,  %  Swanat.  409. 

!)  Ward  V.  Bang^,  4Ve8.  Jan. 633 ;  aee  Long «.  Long,  5  Tes.  Jvu. 
)  F«rre8ter  v.  Cottes,  AmbL  SM. 
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At  one  period  it  was  holden,  that  where  a  penon 
supposes  he  has  lawful  power  to  dispose  of  an  ior 
terest,  and  this  appears  on  the  face  of  the  wiU,  it  b 
not  a  case  of  election,  as  it  could  not  be  proved  that 
he  meant  to  dispose  of  the  estate  if  he  had  known  he 
had  no  power  to  dispose  of  it(a).   This  constmctioD 
has,  however,  been  very  properly  overruled(i),  upon 
the  ground  of  the  danger  of  speculating  upon  what  the 
testator  would  have  done  had  he  known  the  fiict 

It  follows,  from  these  principles,  that  where  a  man 
having  a  power  to  appoint  to  Ji  a  fund,  which  in  de^ 
fault  of  appointment,  is  given  to  jB,  exercises  flie 
power  in  favour  of  C,  and  gives  other  benefits  to  B, 
although  the  execution  is  merely  void(I),  yet  if  J  ^ 
accept  the  gills  to  him,  he  must  convey  the  estate  to 
C  according  to  the  appointment(c).   So  where  a  power 
is  to  appoint  to  two,  and  he  appoints  to  one  only,  aDc3 
gives  a  legacy  to  the  other,  that  is  a  case  of  election(d>^ 
But  where  there  is  no  other  fund  than  that  appointedB 
the  doctrine  of  election,  which  depends  upon  compel  - 
sation,  cannot  apply ;  as  where,  under  a  power  to  af>  - 
point  to  children,  the  father  appoints  it  improperi>^, 
any  child  may  set  aside,  although  a  specific  part  is  ap- 

{a)  Cull  V.  Showell,  Ambl.  727 ;  dish,  4  Term  Rep.  741,  note. 

Wood.  App.  (c)  Whistler  v.  Webster,  aVes- 

(6)  Whistler  v.  Webster,  2  Ves.  Jun.  367. 

Jun.  367;  and  see  Wright  v.  Rut-  (d)  Wollin  v.  Tanner,  5  Vc5. 

ter,  2  Ves.  Jun.  673 ;  Rutter  v.  Jun.  218 ;  sec  Vane  v.  Lord  Dud- 

M'Lean,  4  Ves.  Jun.  531;  and  gannon,  2  Scho.and  Lef.  118. 
see  Doe  v.  Lord  George  Caven- 

(I)  This  perhaps  cannot  properly  be  called  a  defective  execution  ^ 
the  power,  because  C  was  not  the  object  of  the  power,  but  it  affects 
the  remaioder  so  as  to  put  the  party  entitled  to  it  to  his  election. 
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id  to  him,  for  the  doctrine  of  election  can  never 
plied  but  where,  if  an  election  is  made  contrary 
»  instrument,  the  interest  that  would  pass  by  it 
€  laid  hold  of  to  compensate  for  what  is  taken 
;  therefore  in  all  cases  there  must  be  some  free 
sable  property  given  to  the  person,  which  can 
ade  a  compensation  for  what  the  testator  takes 

raise  a  question  of  election,  a  clear  intention  to 
lie  particular  estate  must  appear(X}9  and  it  must 
\r  upon  the  face  of  the  instrument ;  it  cannot  be 
eUed  on  any  thing  dehors(g).   But  still  extrin- 
idence  has  been  allowed  to  show  what  the  tes- 
conadered  as  his  estate,  and  consequently  to 
mine  what  passed  under  a  general  devise  so  as 
t  a  party  to  his  election(y^)(l). 
all  the  foregoing  cases  we  cannot  fail  to  have 
ved,  that  the  interest  did  not  pass  by  the  iustru- 
,  but  still  some  nice  distinctions  have  been  taken 
the  legal  capacity  of  the  devisor,  and  the  vali- 
the  instrument  to  pass  the  interest  in  case  he 
iCtually  been  entitled  to  it  in  his  own  right. 
118  doctrine  was  first  discussed  in  a  case  of  fre- 

Bristow  17.  Warde,  2  Ves.  1  Bro.  C.  C.  223  5  Pole  v.  Lord 

)6.  Somers,  Dnice  v.  Denison,  6  Ves. 

hishwood  V.  Peyton,  18  Ves.  Jun.  309,  385 ;  and  see  Wright  v. 

s  1  Bro.  C.  C.  492.  Rutter,  2  Ves.  Jun.  673 ;  Rutter  v. 

Stratton  v.  Best,  1  Ves.  Jun.  M'Lean,  4  Ves.  Jun.  531 ;  Monck 

*inch  V.  Finch,  ib.  535 ;  see  v.  Lord  Monck,  1  Ball  &  Beat 

Pratt,  13  Ves.  Jun.  168.  298 ;  but  see  Forrester  v.  Gotten, 

fee  Pultenej  v.  Darlington,  Ambl.  389. 


lee  Webley  v.  JjcmgHafe^  2  Desans.  Cha.  Rep.  504,  and  upon  the  doctrine  of  eleo- 
note  to  that  ease  at  page  513.1 

3  c 
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quent  reference(e).   There  an  infant  having  persoikal 
estate,  of  which  she  had  ability  to  dispose,  and  a 
power  over  a  real  estate,  to  which  she  was  entitled 
in  default  of  appointment,  bequeathed  the  personalty^ 
to  her  only  child,  and  appointed  the  estate  to  stran  — 
gers.    And  Lord  Hardwicke  held  the  appointment  tc^ 
be  void ;  and  that  this  was  not  a  case  of  election,  be— - 
cause  the  will  was  void  as  to  the  real  estate,  oo  ac- — 
count,  as  he  observed  in  another  case(A:),  of  her  in — " 
fancy  ;  and  he  added,  as  it  would  if  she  had  been 
feme  sole.    This  was  a  disabilUy  in  the  person. 

Lord  Hardwicke  said,  it  was  like  the  case  where 
man  executed  a  will  in  the  presence  of  two  witnesse^S 
only,  and  devises  his  real  estate  from  his  heir  at  lafr^ 
and  the  personal  estate  to  the  heir  at  law ;  this  is 
good  will  as  to  personal  estate  ;  yet  for  want  of.  beinpS 
executed  according  to  the  statute  of  frauds,  is  bad  as  tc^ 
the  real  estate ;  and  he  said  he  should  in  that  case 
of  opinion,  that  the  devisee  of  the  real  estate  could 
not  compel  the  heir  at  law  to  make  good  the  device 
of  the  real  estate  before  he  could  entitle  himself  to 
his  personal  legacy,  because  here  was  no  will  of  real 
estate  for  want  of  proper  forms  and  ceremonies  re- 
quired by  the  statute.    This  doctrine  has  been  recog- 
nized and  acted  upon  by  Lord  Alvanley({),  Lord  Ken- 
yon(w),and  Lord  Eldon(n)  j  for  although  the  will  can- 


(t)  Hearle  v.  Greenbank,  3  Atk.  in  the  argument  of  ThelluMM 

695 ;  1  Ves.  298.  and  Woodford,  tn^a,  MS- 

(*)  2  Ves.  14.  (n)  Sheddon  v.  Goodrich,  8V«9. 

(/)  Ex  parte  the  Earl  of  Ilches-  Jun.  481 ;  Ker  v.  Wauchepe,  1 

ter,  7  Ves.  Jun.  372.  Bligh,  1 ;  Gardiner  v.  Fell,  1 

(m)  Carey  v.  Askew,  8  Ves.  &  Walk.  22. 
Jun.  492,  cited  bj  Romillj;  and 
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ot  be  read  without  the  devise  in  it,  yet,  as  Lord  Al- 
Boley  correctly  expressed  it,  a  Judge  can  say,  for 
le  statute  of  frauds  enables  him,  and  he  is  bound  to 
ly,  that  if  a  man  by  a  will  unattested  gives  \x>ih  real 
od  personal  estate,  he  never  meant  to  give  the  real 
t  a]](o). 

Ijord  Hardwicke,  however,  determined,  that  where 
1  express  condition  is  annexed  to  the  personal  le- 
icy,  the  heir  at  law  must  make  good  the  devise  of 
le  realty,  or  give  up  his  legacy(p) ;  and  although  this 
Lstinction  has  been  constantly  disapproved  of,  yet  it 
as  always  been  acted  upon,  and  cannot  now  be  dis- 
arbed(9)(I). 

A  poiot  lately  arose  in  the  great  cause  of  Thellus- 

(o)  Buckeridge  v.  Ingram,  2  (q)  Carey  v.  Askew,  Shedden 
'«8.  Jan.  666.  v.  Goodrich,  ubi  sup.;  and  Thel- 

(p)  Bonghton  v.  Boughton,  S   lusson  v.  Woodford,  tr/ro. 
•"eg.  12. 

(I)  In  Thellusson's  case.  Lord  Erskine  said  the  general  case  of 
E.  ection  is  good.  As  to  the  exceptions,  an  infant  maj  bequeath  his 
eraontlty,  but  not  so  as  to  his  realty.  An  infant  having  real  and 
«nonal,  and  having  both  capacity  and  power  to  bequeath  the  perso- 
^ty,  gives  the  personalty  under  the  idea  that  he  can  dispose  of  his 
—  Alty ;  now  I  conceive,  with  submission,  that  the  infant's  will  may  be 
^4uL   If  I  had  originally  had  to  decide  this  point,  I  would  have  held 

a  case  of  election ;  so  of  a  feme  covert,  1  want  to  know  why  the 
usband  should  not  be  put  to  his  election ;  I  cannot  see  the  common 
— Tise  of  that  exception,  but  I  am  bound  by  authorities ;  so  where  a 
'^l  is  executed  in  the  presence  of  two  witnesses,  why  should  it  be 
^lui  so  as  to  give  the  heir  the  personalty  ?  I  would  never  have  given 
^mthe  legacy.    How  pure  the  laws  of  England  would  be  were  it  not 

these  subtleties  !  But  I  dare  not  decide  this  case  against  the  autho- 
"^tj  of  Lord  Hardwicke.  MS.  In  Carey  v.  Askew,  as  stated  by  Sir 
^muel  Romilly,  Lord  Kenyon  said,  he  should  have  found  it  difiicult 
^  distinguish  the  cases ;  but  he  felt  himself  bound  by  Lord  Hard- 
^cke's  decision,  although  he  thought  Boughton  v.  Boughton  wrong. 
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son  and  Woodford(r),  which  again  called  this  doctrine 
into  question.  Thellusson,  by  his  will  duly  executed 
to  pass  real  estates,  gave  legacies  to  his  heir  at  law, 
and  directed  that  all  contracts  for  the  purchase  of  es- 
tates, which  he  should  enter  into  before  his  death, 
should  be  completed  by  his  trustees,  who  should  stanil 
seised  thereof  to  the  uses  mentioned  in  his  ^ill.  He 
did  purchase  estates,  and  did  not  re-publish  his  will. 
Some  were  actually  conveyed  to  him,  the  contracts 
for  others  remained  in  fieri.  The  question  was,  whe^ 
ther  the  heir  should  be  put  to  his  election.  The  case 
was  elaborately  argued.  The  principal  argument  for 
the  heir  at  law  was,  that  there  was  no  case  in  wbidi 
the  heir  at  law  was  put  to  his  election  as  to  estates 
which  came  to  him  as  heir.  This  was  strongly  ui^ 
and  the  case  was  distinguished  from  cases  of  express 
conditions ;  and  it  was  neatiy  argued,  that  there  were 
three  requisite  to  a  devise ;  1st,  age  ;  2d,  possession; 
and  8d,  three  witnesses ;  and  that  any  will  in  which 
any  of  these  was  wanting  was  void,  and  not  a  ease  of 
election.  Well,  here  the  second  was  wanting,  and  the 
question  of  election  could  not  arise  any  more  than  if 
the  devisor  had  been  an  infant.  On  the  other  side, 
it  was  insisted,  that  there  being  no  disability  in  the 
person  of  the  devisor,  this  was  a  case  of  election. 
Suppose  a  legacy  to  be  given  to  a  stranger,  and  a 
legacy  to  the  heir,  and  a  devise  of  the  stranger's  es- 
tate to  a  third  person  j  that  it  was  said  was  a  case  of 

(r)  Sec  4  Ves.  Jun.  235—237. 

It  was  settled  that  the  heir  could  not  be  put  to  his  election  without 
an  express  condition^  and  you  cannot  presume  a  condition.  Exp^ 
conditions  were  not  like  this  case.  MS. 
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Then  suppose  the  testator  to  purchase  the 
it  was  asked,  could  that  be  said  not  to  be 

election.  Lord  Chancellor  Erskine  deter- 
It  the  heir  should  be  put  to  his  election(«), 
lecree  has  been  afiBrmed  in  the  House  of 

on  is  never  put  to  his  election  till  the  funds 
y  ascertained,  so  that  he  may  know  exactly 
B  to  receive  as  a  compensation  for  that  which 
ip(i/)(l) ;  and  the  party  may  file  a  bill  to  have 
of  the  fund  ascertdned(:r).  Where  the  state 
lid  is  free,  and  the  party  has  acquiesced  a 
vhe  will  be  held  to  have  elected,  althou^ 
ot  expressly  done  so(y)(S) ;  but  where  die 
mbarrassed,  a  long  acquiescence  has  been 
to  bind  the  claimant(z),  and  a  fortwt%  the 
»eipt  of  gifts  under  the  will  for  a  short  pe- 
lot  have  that  efrect(fl)(8) ;  and  where  a  widow 
her  dower,  and  elected  to  take  under  her 
will,  and  the  provision  for  her  was  after- 
imed  by  creditors,  she  was  allowed  to  resort 
wer,  notwithstanding  her  election(6)(4). 

iiSBon   V.  Woodford,  (z)  Beaali^u  v.  Lord  Cardigan, 

MS.  13  Ves,  Jun.  209.  Ambl.  533,  6  Bro.  P.  C.  232;  see 

fisham  V.  Woodford,  1  1  Ve»-  Jun.  172,  336;  Yatc  v. 

Moselj,  5  Yes.  Jan.  483, 484. 

!  V.  Wake,  1  Ves.  Jun. ;  (a)  Wake  v.  Wake,  1  Ve».  Jun. 

es.  Jun.  370.  335  ;  Rumbold  v.  Rumbold,  3  Ves. 

eke  V.  Broadhurst,  1  Jun.  65  ;  see  Stratford  v.  Powell, 

"1 ;  3  BrQ.  C.  C.  88.  1  Ball  &  Beat.  1. 

:ke  V.  Broadhurst,  ubi  (6)  Kidney  v.  Cousmaker,  12 

>ife  V.  Bennet,  2  Dick.  Ves.  Jun.  136. 


CUB  J.  2  Hen.  ^  Munf.  340,  dtiog  m  nnaiber  of  ratbimties.] 

«fen  V.  Fort  Ord<;n,  10  Jobni.  Rep.  Sa  See  O'lhwco/ f.  JTctfffr,  3  Deitat. 

.  coDiider  Snelgnrve  ▼.  Aie^rm,  4  DeiMM.  Cha.  Bep.  874.] 
2l,y.  Ca/fe2r« Affirm, 3 IkMWi.Gbi. Bep. 53.] 
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If  the  party  has  mortgaged  the  interest  he  takes  in 
bis  own  right,  and  then  is  suffered  to  elect  to  take 
under  the  will,  the  mortgage  must  be  satisfied  out  (rf 
the  interest  provided  for  him  by  the  wiH(c). 

Where  the  claimant  is  an  infant,  or  feme  covert; 
it  is  usually  referred  to  the  master,  to  see  which  k 
most  for  their  benefit,  to  take  under  or  against  the 
will,  but  where  the  interest  given  by  the  will  ig  mwmr 
festly  a  better  interest  no  reference  will  be  mide(J). 

Where  a  person  elects  to  take  in  opposition  to  ^ 
will,  the  interest  given  to  him  will  be  applied  in 
compensation  of  the  disappointed  devisee8(f).  But 
the  estate  thus  taken  in  opposition  to  the  ml]  of  coone 
vests  in  the  party,  with  all  the  legal  consequences  at- 
tached to  it.   Thus  where  a  tenant  in  tail  devised 
away  the  estate,  and  gave  the  issue  in  tail,  who  wai 
a  married  woman,  and  also  her  husband,  other  bene- 
fits by  his  will,  she  elected  to  take  her  estate-tail  is 
opposition  to  the  will,  but  her  husband  of  course  took 
under  the  will,  then  his  wife  died,  and  he  entered  ns 
tenant  by  the  curtesy ;  and  it  was  contended,  that 
as  he  took  under  the  will  he  could  not  claim  in  oppo- 
sition to  it ;  but  it  was  ruled,  that  his  wife  took  tbe 
estate  with  all  its  legal  incidents,  and  that  consequen&y 
he  was  entitled  to  be  tenant  by  the  curtesy  in  i^t 
of  her  seisin,  although  he  claimed  under  the  wiB  in 
his  own  nght(f). 

Closely  allied  to  election  is  the  doctrine  of  satis- 

(c)  Rumbold  v.  Rumbold,  3  Ves.    Ves.  Jun.  627. 

Jun.  65.  (f)  Lady  Cavan  v.  Pultency,  i 

(d)  Wilson  V.  Lord  John  Towns-  Ves.  Jun.  544 ;  3  Ves.  Jun.  SW; 
hend,  2  Ves.  Jun.  693.  see  Brodie  v.  Barry,  2  Ves.  k 

(e)  See  before,  and  Anon.  Gilb*  Bea.  127. 
Eq.  Rep.  15 ;  Ward  v.  Baugh,  4 
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ID:  Where  the  interests  of  the  objects  of  the 
5r  are  satisfied  by  the  donee  of  the  power,  their 
I  on  the  fund  ceases(^).  As  this  question,  how- 
(  seldom  arises  upon  powers,  and  the  doctrine  of 
Faction  is  already  discussed  by  other  writers,  I 

not  stop  to  inquire  what  is  in  equity  deemed  a 
bction.  But  it  may  be  remarked  that,  as  in  cases 
BCtion,  so  in  cases  of  satis&ction,  parol  evidence 
missible  to  show  that  the  testator  considered  the 
erty  sabject  to  the  power  as  part  of  his  own  pro- 
(A).   And  to  create  a  case  of  satisfaction  a  gift 

move  from  the  person  himself.  Therefore,  if 
n  having  a  charge  on  his  estate,  and  also  a  power 

hifr  mfe's  estate,  both  in  favour  of  his  child,  ap- 
t  a  sum  to  be  paid  to  the  child  out  of  his  wife's 
^  in  satisfaction  of  the  charge  on  bis  own,  the 
ration  as  to  the  satisfaction  will  be  entirely  void(i). 
faction  can  never  be  presumed  where  the  inten- 
the  donor  is  expressly  stated,  as  where  a  man 
is  will  appoints  a  portion  under  a  power,  and 
.  an  annuity  out  of  his  own  property  to  the  same 
1,  aiid  then  upon  marriage  gives  the  child  a  por- 
which  he  declares  to  be  in  satisfaction  of  the  an* 

^ven  by  the  will,  no  presumption  of  satisfac- 
can  be  raised  as  to  the  portion  appointed  under 
iower(/:)- 

Smith  v.  Lord  Camelford,    DenisoB,  6  Yes.  Jun.  309. 

Jun.  698  ;  Folkes  v.  West-       (i)  Roberts  v.  Dixall,  2  Eq.  Ca. 

Ves.  Jun.  456,  see  post. ;  Ab.  668,  pi.  19.  See  the  case  in 
e  V.  Carroll,  1  Ball  &  Beat    ch.  9,  s.  8,  tn/Vo. 

(k)  Burgess  v.  Mavbey,  10  Yes. 

Hinchliffe  v.  Hiachliife,  3    Jun.  319. 
full.  516  ;  and  see  Druce  t*. 
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OF  NON-EXECUTION. 

Some  of  the  cases  in  the  preceding  section  are^  in 
strictness,  cases  of  non-execution,  where  the  remaio- 
der-man  is  compelled  to  make  good  the  dispontion, 
on  the  ground  of  fraud  or  election  ;  but  putting  Bade 
these  cases,  although  equity  will,  as  we  have  seen, 
in  favour  of  a  purchaser,  creditor,  wife  or  child,  sup- 
ply the  defective  execution  of  a  power,  yet  it  is  an  int- 
mutable  rule,  that  a  non-execution  shall  never  be 
aided(a).    It  is  no  ground  for  relief  that  the  party  in- 
tended to  exercise  his  power,  but  was  prevented  bf 
sudden  death(6).   We  have  seen,  that  where  a  man 
has  a  general  power  of  appointing  a  fiind,  and  he  eT 
ercise  the  power  in  favour  of  a  volunteer,  equity  will 
in  exclusion  of  the  appointee,  seize  upon  the  fund  as 
assets  for  the  payment  of  the  debts  of  the  person  exe- 
cuting the  power,  but  if  the  party  will  not  execute  die 
power,  the  Court  cannot  compel  him  to  do  so^  nor 
can  it  affect  the  fund  subject  to  the  power  in  favour  of 
the  creditors,  for  that  would  be  against  the  nature  of 
a  power  which  is  left  to  the  free  will  and  election  of 
the  party  to  execute  it  or  not  for  which  reason  equftf 
vrill  not  say  he  shall  execute  it,  or  do  that  for  him 
which  he  does  not  think  fit  to  do  himself(c).  This 

(a)  Arundell  v.  Philpot,  2  Vem.  (b)  See  Pigott  v.  Penrice,  Coin- 

69 ;  Tomkyn  v.  S&ndja,  9,  P.  Wms.  £50 ;  Gilb.  Eq.  Rep.  1 38. 

228,  n.  Wilm.  23;  Bull  v.  Vardy,  (c)  Per  Master  of  ihe  Rolls,  in 

1  Ves.  Jun.  272.  Toilet  v.  Toilet,  2  P.  Wms.  489- 
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may  seem  rather  a  refined  distinction,  but  it  is  well 
estaUisbed(^). 

But  in  laying  down  this  broad  rule,  we  must  be 
careful  to  distinguish  between  mere  powers,  and 
powers  in  the  nature  of  tmsts.  The  distinction  be- 
t\iveen  a  power  and  a  trust  is  marked  and  obvious. 

Powers,"  as  Lord  C.  J.  Wilraot  has  said(e),  "  are 
never  imperative  :  they  leave  the  act  to  be  done  at 
the  will  of  the  party  to  whom  they  are  given.  Trusts 
are  always  imperative,  and  are  obligatory  upon  the 
conscience  of  the  party  intrusted."    But  sometimes 
trusts  and  powers  are  blended ;  a  man  may  be  in- 
vested  with  a  trust  to  be  effected  by  the  execution  of 
A  power  given  to  him,  which  is  in  that  case  impera- 
tive ;  and  if  he  refuse  to  execute  it,  or  die  without 
bciving  executed  it,  equity,  on  the  general  rule  that  the 
trust  is  the  landfX))  will  carry  the  trust  into  execu- 
ticn  at  the  expense  of  the  remainder-man,  and  with* 
out  any  regard  to  the  person  in  whose  favour  it  is  to 
be  executed,  being  a  mere  volunteer,  and  not  a  pur- 
chaser, creditor,  wife  or  child.  This  is  the  case  where 
a  power  is  given  by  a  will  to  trustees  to  sell  an  estate, 
and  apply  the  money  upon  trusts.    The  power  is  in 
the  nature  of  a  trust.    The  legal  estate,  until  the  exe- 
l    cution  of  the  power,  of  course  descends  to  the  heir  at 
I  ^^C^)?  and  if  the  power  be  defeated  at  law  by  the 
I   death  of  the  person  to  whom  it  was  given,  the  legal 
1    estate  would  remain  in  the  heir  at  law  for  his  own 

I          Holmes  v.  Coghill,  7  Ves.  Blackst.  162,  per  Lord  Mansfield« 

«     Jttn.  499 ;  12  Ves.  Jun.  206 ;  Hixon  {g)  Warneford  v.  Thompson,  3 

«^  OIiver,  13  Ves.  114.  Ves.  Jun.  513  ;  Hilton  v.  Kenwor- 

W  Wilm.  23.  thy,  3  East,  553 ;  and  see  Co.  Litt. 

:       V)  See  Burgess  v.  Wheate,  1 W.  236  a. 
^  3h 
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benefit;  but  equity,  acting  upon  the  trust,  will  com- 
pel the  heir  to  join  in  the  sale  of  the  estate  for  the 
purposes  designated  by  the  testator(/i) ;  and  on  the 
same  principle,  the  same  equity  is  extended  to  those 
cases,  where,  although  in  words  a  power  is  given,  it 
never  arises,  because  the  testator  has  omitted  to  ap- 
point some  person  to  execute  it(i). 

In  Savage  v.  GarrolKA:),  by  articles  previous  to  i 
marriage,  for  the  strict  settlement  of  an  estate,  it  wi8 
agreed,    that  the  settlement  should  contain  a  duBe 
empowering  the  husband  to  chai^  10002.  for  the 
younger  children  of  the  marriage."   Lord  Mannen 
seemed  to  be  opinion,  that  if  the  Court  had  beeo 
called  upon  to  direct  the  execution  of  a  settlemenft 
pursuant  to  the  articles,  the  Court  Would  insert! 
clause  to  charge  the  estate  as  a  provmon  for  the 
younger  children,  with  a  power  only  to  the  father  to 
apportion  the  shares. 

The  question,  whether  a  power  is  simply  such,  or 
a  power  in  the  nature  of  a  trust,  frequently  arises  on  a 
power  to  appoint  to  children(/).  In  Brown  v.  Higg8(m), 
Lord  Eldon  stated  the  principle  of  all  the  cases  on 
this  subject  to  be,  that  if  the  power  is  a  power  which  it 

(h)  Garfoot  v.  Garfoot,  1  Cha-  Cha.  Ca-  176;  1  Cha-  Rep.  149j 

Ca.  35  ;  Gwilliams  v.  Rowell,  2  Freeni.  134 ;  1  Lev.  304,  which 

Hard.  204 ;  Auby  v.  Doyl,  1  Cha.  was  against  the  trust,  but  reftnd 

Ca.  180,  cited,  reported  in  1  Cha.  in  Dom.  Proc.;  and  see  Canriii^ 

Rep.  89,  nom.  Amby  v.  Gower  ;  Carvill,  2  Cha.  Rep.  156. 

and  see  Witchcotr.  Souch,  1  Cha.  (ifc)  1  Ball  &.Beat.  265. 

Rep.  97.  (/)  See  Jones  v.  Clough,  2  Vefc 

(»)  Hycr  V.  Wordale,  2  Freeni.  367 ;  and  see  5  Ves.  Jun.  856. 

135,  cited  ;  Locton  v.  Locton,  2  (tn)  8  Ves.  Jun.  574. 
Freem.  136;  Pitt  v.  Pelhaui,  1 
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dw  duty  of  the  partjr  to  execute,  made  his  doty  by 
i<  requisition  of  the  put  upon  him  as  such 
I  testator,  who  hat  gnen  him  an  interest  extensive 
Bill^to  enable  him  to  disdiaige  it,  he  is  a  trustee 
■  Jmi  exercise  of  flie  power,  and  not  as  having  ,a 
fntfion  whether  he  will  exercise  it  or  not ;  «nd  the 
mt  adopts  the  printiple  as  to  trusts,  and  will  not 
ipit  his  negUgence,  acddent,  or  other  drcnmstances, 
dinqn^^t  the  interests  of  those  for  whose  benisfit 
It  qiUed  upon  to  execute  it(l). 
|9  Barding  v.  61yn(n),  Harding  devised  eertaio  ar- 
ias to  hie  wife,  «  but  did  desue  her,  at  or  before  bar 
aft,  tll'give  the  same  unto  and  amongst  sucb  qf  tk 
mmkHkm  as  she  should  think  most  deserving  and 
pim  of.*'  The  Master  of  the  Bolls  held  this  t» 
9  Ipwt  for  the  relations  in  ddault  of  i^jpointment. 
»  «ld4faat  it  operated  as  a  trust  in  the  wife,  hf  wsf 
pQurer,  of  naming  and  ^>portioning,  uid  li^  noa- 
ttemfmce  of  the  power  should  not  make  the  devise 

14  h^t  the  power  should  devdve  on  die  Court. 
fl^inCa)  Brown  v.  Higgs,  a  leasehold  estate  was  be- 
tealM  to  A ;  and  after  directii^  him  to  pay  certain 
Bi%4ie  testator  empowered  him  to  employ  the  re- 
toe  of  the  rent  "  to  sudi  children  of  my  nephew 
oiael  Brown,  as  the  said  A  shall  think  most  deserv 
g,  and  that  will  make  the  best  use  of  it  j"  and  this 

15  conffldered,  in  de&ult  of  appointment,  as  a  trust 
r  all  the  children.  This  decree  was  aflSimed  by 

»  1  Atk.  469 ;  S.  C.  stated  from  the  Begwter's  book,  5  Yet.  Ivi. 
I ;  8  Yes.  Jun.  571,  from  Mr.  JoddrdPs  note.  Birch  v.  Wtde,  3 
^  &Bea.  198. 

*}  Brown  v.  Higgs,  4  Ves.  Jon.  708. 
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Lord  Alvanley,  M.  R,,  on  a  rehearingCp),  and  also  bjr 
Lord  Eldon,  upon  an  appeall^),  and  has  since  been 
confirmed  in  the  House  of  Lords. 

But  very  nice  distinctions  are  taken  in  these  cases. 
Thus,  in  the  Duke  of  Marlborough  v.  Godolphin(r), 
.9  devised  a  legacy  of  80,000/,  to  his  wife  for  Bfc, 
"  and  after  her  decease  to  be  divided  and  distributed 
to  and  amongst  such  of  his  children,  and  in  such  man- 
ner and  proportion,  as  she  by  any  deed,  8jc.  should 
direct  and  appoint,  and  for  no  other  purpose  whit- 
ever."    Lord  Hardwicke  held  it  to  be  a  mere  power, 
and  not  a  trust  for  the  children  in  default  of  appoint- 
ment(5).    He  appears  to  have  drawn  a  distinctioD  be- 
tween a  bequest,    amongst  my  children  as  A  shall 
appoint,''  which  he  considered  as  a  trust,  and  a  be- 
quest  amongst  such  of  his  children,"  l^c.  which  he 
held  to  be  a  mere  power.    He  considered  the  power 
in  the  principal  case  as  given  to  secure  her  the  re- 
spect of  her  children.    In  Brown  v.  Higgs,  upon  the 
appeal,  Lord  Eldon  observed,  that  the  Duke  of  Marl- 
borough V.  Lord  Godolphin  was  certainly  very  diffi- 
cult to  reconcile  with  Harding  v.  Glyn,  or  with  the 
case  before  him.    But  the  question  was  not  whether 
one  case  was  to  be  reconciled  with  others,  but  whether 
all  the  cases  had  gone  upon  a  principle  which  professed 

(p)  5  Ves.  Jun.  495.  (r)  Duke  of  Marlborough  f».Go- 

(9)  8  Ves.  Jun.  561 ;  and  see  dolphin,  2  Ves.  61 ;  5  Ves.  to- 

Pault;.Compton,ibid.3755Cruwy8  506,  stated  from  Reg.  Lib.  S.C. 

V.  Colmon,  9  Ves.  Jun.  319;  and  MS. 

Madoc  V.  Jackson,  2  Bro.  C.  C.       (s)  And  see  Bull  r.  Vardj,  ^ 

588,  and  4  Ves.  Jun. .  792,  n.  (a) ;  Ves.  Jun.  270 ;  Target  v.  GtunU 

Davy  V.  Hooper,  2  Vern.  665  ;  1  p.  Wms.  432. 
Bro.  P.  C.  351. 
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.0  save  whole  Harding  v.  Glyn.  Lord  Hardwicke,  in 
ibe  Duke  of  Marlborough  v.  Lord  Godolphin,  did  not 
my  that  where  there  is  a  power,  and  it  is  made  the 
luty  of  the  party  to  execute  it,  and  he  would  not  ex- 
scute  it,  in  such  a  case  this  Court  would  not  act ;  but 
tie  collected  from  the  scope  and  object  of  the  disposi- 
tion in  that  case,  taken  altogether,  the  opinion,  that  it 
WB8  a  case  in  which  the  person  having  a  power  to  dis- 
close of  the  sum  of  30,000/.  had  a  mere  power,  not 
[dothed  with  any  duty  requiring  her  to  execute  it;  and 
therefore  as  to  what  was  not  disposed  of,  the  Court 
could  not  interfere  {t).  In  another  passage  his  Lord- 
ship sud  that  the  case  of  Harding  v.  Glyn  could  not 
he  got  rid  of  by  saying  it  was  a  singular  case,  and  that 
it  was  difficult  to  reconcile  all  subsequent  cases  with 
it ;  for  that  case  had  been  treated  as  a  clear  authori- 
ty, probably  for  the  whole,  certainly  by  his  own  expe- 
lience,  for  a  very  considerable  part  of  the  time  elapsed 
nnce  that  judgment  was  pronounced. 

In  the  before-mentioned  case  of  Brown  v.  Higgs 
one  estate  was  devised  "  to  one  of  the  sons  of  my 
nephew,  Samuel  Brown,  as  he  shall  direct  by  a  con- 
^eyance  in  his  life-time,  or  by  his  will."  This  point 
4lid  not  call  for  a  decision,  but  Lord  Alvanley  seemed 
to  think  it  a  mere  power.  Lord  Eldon's  opinion  can- 
not  be  easily  ascertained  {u). 

There  is  a  class  of  cases  where  the  bequest  is  con- 
sidered not  as  a  power  in  the  nature  of  a  trust,  but  as 
SI  power  with  a  bequest  over  to  the  object  of  it,  in  de- 
rault  of  appointment,  by  implication.  In  many  in> 
stances  it  is  difficult  to  distinguish  the  cases. 


(I)  8  Ves.jun.  569,  570. 


(tt)  8  Ve8.jun.  576, 
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Thus,  in  Mason  v.  limbery  (a:)/a  bequest  to  A  fofC  \ 
life,  whom  the  testator    desired  at  his  death  to  gj^^  I 
it  amongst  his  children,  and  the  children  of  las  and 
daughter,  as  he  should  think  fit,"  was  holden  hy  Urd 
Talbot  to  be  a  devise  to  the  children  in  default  of 
pointment,  and  the  children  were  accordingly  decreed 
to  be  entitled  to  the  fund,  although  A  died  in  the  lif(^  - 
time  of  the  testator.  And  there  are  other  cases  toth^^ 
same  effect  (y). 

(x)  T.  Term,  1734,  MS.  Taunt  289 ;  Witts  v.  BoddisgtMi^^^^ 

(y)  Davy  V.  Hooper,  2  Vera.  3  Bro.  C.  C.  95;  5  Ves.  jon.  50^- ^» 

665;  Maddison  V.  Andrew,  iVes.  stated  from  Lib.S^.;  Rcade  tfr  t. 

57;  Hocklej  v.  Mawbj,  1  Yes.  Heade,  5ye8.juii.744;  LoD|Birwm 

jun.  143;  Morgan  v.  Sunnan,  1  v.  Broonii  7  Ves.  jon.  124. 
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SfiOTioir  I. 

or  TOID  EXEOUnONS  BT  THE  OEirE|tAL  EULB  07  LAW. 

Iir  the  last  chapter  we  conddered  io  what  cases  a 
^dtboe  execution  of  a  power  would  be  supported,  and 

ate  now  to  inqiure  in  what  instances  the  achud 
scatton  of  a  power  may  be  set  amde,  although  the 
enmities  required  hy  tiie  deed  creating  the  power 
re  been  duly  adhered  to.  This  our  present  inquiry 
y  be  ^^ded  into  two  branches:  l.  Where  the  in- 
iment  may  be  avoided  at  law.  %.  Where  equity 
y  can  relieve. 

iDd  first,  an  instrument  executed  under  a  power 
y  be  avoided  at  law  on  the  same  grounds  as  deeds 
generat  may.  To  enter  into  the  consideration  of 
<he  rules  on  this  head  would  be  an  unpardonable 
iresslon,  but  their  leading  features,  with  reference 
cases  likely  to  arise  upon  the  raecution  of  powers, 
ly,  perhaps,  without  impropriety,  be  here  stated^— 
ley  form  a  link  in  the  chain  of  our  sutyect  ^ 
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If  then  an  instrument  be  altered  by  rasure  or  othar« 
wise,  in  a  material  part,  by  the  person  for  whose  bene- 
fit it  was  intended,  the  deed  becomes  absolutely  Yoid(a). 
The  opinion  formerly,  was  that  a  rasure  by  a  stranger 
would  have  the  same  operation  (b) ;  but  it  hath  latdy 
been  very  properly  decided  otherwise(c) ;  for  it  should 
seem  that  the  true  ground  of  the  rule  is  the  fraud  of  the 
party  interested.  And  since  the  statute  of  frmdsid)  the 
mere  cancellation  of  an  instrument  will  not  defeat  the 
estate  created  by  it(^);  and  even  if  the  instrumentwouU 
from  its  nature  be  revocable  by  cancellation,  yet  if  die 
cancellation  be  made  through  a  mistake  in  &cts,  or 
even,  it  is  said,  througli  a  mistake  in  law^  the  mistake 
will  annul  the  cancellation  (f). 

If  a  power  be  executed  as  a  consideration  for  sti- 
fling a  prosecution  for  perjury,  the  execution  is 
merely  void :  non  est  factum  may  be  pleaded  to  the 
deed  at  law,  and  the  special  matter  given  in  evi- 
dence {g)  J  although  the  opinion  formerly  was,  that 
equity  only  could  relieve  where  the  consideratioa 
did  not  appear  on  the  face  of  the  deed.  So  an  ex- 
ecution of  a  power,  as  an  inducement  to  a  woman 
to  live  with  the  party  in  a  state  of  prostitution,  is 
void  {h);  but  where  it  is  a  compensation  for  the  loss 

(o)  Whelpdale's  case,  5  Rep.  Leach  v.  Leach,  2  Cha.  Be^i  52, 

119,  a.  which  was  before  the  statate. 

(6)  Pigot's  case,  1 1  Rep.  27,  a.  (f)  Perrott  v.  Perrott,  14  Bist, 

(c)  Henfree  v.  Brdmlej,  6  East,'  423 ;  sed  qu. 

310;   see  French  t?.  Patton,  9  (g)  Collins  v.Blantem,  2  Will. 

East,  351.  347;  and  see  Edgecombe  v.  Bodi 

(rf)  29  Car.  IL  c.  3,  s.  3.  5  East,  294. 

(e)  M'Gennis  v.  M*Cullough,  (A)  Walker  v.  Perkins,  3  B«r. 

Gilb.  Eq.  Rep.  235 ;  Roe  v.  Archp.  1568. 
6f  York,  6  East,  86;  and  see 
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f  virtue  after  cohabitation,  or,  as  it  is  termed,  prct- 
dum  pudicitict^  the  consideration  is  good,  and  the 
$ed  cannot  be  avoided(0(i)9  unless  the  man  was 
larried  at  the  time  of  the  cohabitation,  and  the  wo- 
lan  was  aware  of  this  fact(A:),  or  unless  according  as 
ahould  seem  to  Lord  Hardwicke's  opinion,  the  wo- 
lan  was  previously  to  the  intimacy  a  prostitute(0 ; 
tit  in  a  later  case,  Liord  Camden  held,  clearly  that 
lere  was  no  principle,  even  in  equity,  which  says  a 
lan  may  not  make  a  voluntary  provision  for  a  com- 
lon  prostitute,  and  he  made  a  decision  accordingly, 
i  a  case,  the  circumstances  of  which  were  well  cal- 
ulated  to  put  the  rule  to  the  test(m) ;  and  Liord  Cam- 
en's  opinion  has  been  confirmed  by  a  decision  of  the 
*ourt  of  £xchequer(n).  And  in  like  manner  the 
eed  may  be  avoided  whenever  the  consideration  for 
xecuting  it  is  such  as  the  policy  of  the  common  law 
ejects,  or  as  the  statute  law  forbids. 

If  the  deed  be  executed  under  duress,  it  is  voidable, 
mt  not  actually  void;  consequently  the  party  may 
kvoid  it  by  special  pleading,  but  cannot  plead  non  est 
achm^  and  give  the  special  matter  in  evidence(o). 

There  are  only  two  other  cases  which  I  shall  here 
3tice— drunkenness  and  lunacy.  As  to  drunken- 
^ss,  the  distinction  seems  to  be,  that  the  instrument 
tnnot  be  relieved  against  unless  the  party  was  drawn 

C^)  Marchioness  of  Anandale  v.  (/)  See  Clarke  v.  Periam,  2  Atk. 

Lrris,  2  P.  Wms.  4S2 ;  Turner  333,  337. 

"Vaughan,  2  Wils.  339 ;  Hill  v.  (m)  Hill  v.  Spencer,  Ambl.  641. 

«ncer,  Ambl.  641.  (n)  Gray  v.  Mathias,  5  Vcs. 

C*)  Priest  V.  Parrot,  2  Ves.  160 ;  Jun.  287. 

^  see  Lady  Cox's  case,  3  P.  (o)  See  Bull,  N.  P.  172. 
'Vns.  340. 


[(1)  1  Johni.  Chi.  Rep.  337,  838.  Per  Kestt,  Chwicellor.l 

3  I 
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into  drink  through  the  management  or  contrivance  of 
him  who  gained  the  deed(p),  in  which  case  the  deed 
is  absolutely  void,  both  at  law  and  in  equity,  and  con- 
sequently  non  est  factum  may  be  pleaded  to  it  at  law, 
and  the  drunkenness  by  the  fraud  of  the  plaintiff  may 
be  given  in  evidenceC^). 

As  to  lunacy,  although  the  deed  may  be  set  aside 
by  the  committee  of  the  lunatic,  or  by  his  heirs  after 
his  death  ;  yet  is  incontrovertibly  established  that  the 
party  himself  cannot,  after  he  has  recovered  his  senses, 
plead  his  lunacy  in  avoidance  of  the  deed(r).  But  a 
distinction  has  been  established  by  the  case  of  Yeatcs 
V.  Boen(5),  which  does  not  appear  to  have  been  at- 
tended to  by  writers  on  this  subject,  although  they  re 
fer  to  the  case.  To  debt  upon  articles  the  defendant 
pleaded  non  est  factum^  and  upon  the  trial  offered  to 
give  the  lunacy  in  evidence.  T\\t  Chief  Justice  thought 
it  ought  not  to  be  admitted,  upon  the  rule  in  Beverley^ 
case,  that  a  man  shall  not  stultify  himself ;  but  on  the 
authority  of  Smith  v.  Carr,  5th  July  1788,  where  Chief 
Baron  Pengelly  in  the  like  case  admitted  it,  and  on 
considering  the  case  of  Thompson  v.  Leach,  the  Chief 
Justice  permitted  it  to  be  given  in  evidence,  and  the 
plaintiff  upon  the  evidence  became  nonsuit.  Now 

O)  Johnson  v.  Medlicott,  3  P.  {q)  Cole  v.  Robbins,  Bull,N.P. 

Wms.  131,  n.  which  is  opposed  172. 

to  Pitt  V.  Smith,  3  Camp.  Ca.  35  ;  (r)  Beverley's  case,  4  Rep.  123, 

Fenton  v,  Holloway,  1  Stark.  126 ;  b. ;  Stroud  v.  Marshall,  Cro.  Efc 

see  Butler  v.  Mulvihill,  1  Bligh,  398. 

137.  (*)  Yates  v.  Boen,  2  Str.  1104 

[(I)  Per  Di»AU«8t'HE,  Chancellor,  4  Desaus.  Clia.  Rep.  364.  Aimo'd  v.  JTickwe^^ 
Munf.  15,  1.  Campbell  et  al  KeUhum  et  al  I  Bibb's  R<  p.  40fi.  Curtu  v.  54' 
South.  Rej>.  361.  When*  also  the  stale  of  intoxication  is  so  extrenie  as  lo  deprWe  a  nu*" 
his  reskon,  it  wouM  invalidate  any  deed  obtained  from  him  while  in  tliat  state.  Jrn$ldi' 
Hickman,  6  Munf.  15,  pi.  2.  tVade  et  al.  v.  Colvert,  2  Rep.  Const.  Court  of  South  Car*' 
Una,  27.   Km^'s  ex,  v.  Bryant'9  ex,  2  Hayw.  Rep.  394.] 
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le  history  of  the  revolution  in  tliis  branch  of  law  is 
when  Beverley's  case  was  decided,  it  was  holden 
ULt  deeds  executed  by  lunatics  were  voidable  only, 
It  not  actually  void,  and  therefore  they  could  only  be 
'X  aside  by  special  pleading,  and  by  the  rule  of  law 
le  party  could  not  stultify  himself.  And  Mr.  Justice 
lackstone,  following  the  old  rule,  has  laid  it  down 
lat  deeds  of  lunatics  are  avoidable  only,  and  not  ac- 
lally  void(0.  But  in  Thompson  v.  Leach,  this  dis- 
action  was  solemnly  established,  that  a  feoffment 
nth  livery  of  seisin  by  a  lunatic  because  of  the  so- 
rninity  of  the  liveiT,  was  voidable  only  ;  but  that  a 
argain  and  sale,  or  surrender,  ^c.  was  actually  yoid(u). 
his  therefore  was  the  ground  of  the  decision  in  Yates 
Soen.  When  the  Chief  Justice  remembered  that 
I  innocent  conveyance,  or  a  deed  by  a  lunatic,  was 
erely  void,  he  instantly  said  that  non  est  factum  might 
t  pleaded  to  it,  and  the  special  matter  given  in  evi- 
^nce;  and  this  applies  strictly  to  deeds  executing 
3wer8.  But  in  the  case  of  a  feoffment  with  livery 
^  seisin,  the  rigorous  rule  of  law  still  prevails,  and 
party  cannot  stultify  himself(l). 

(t)  2  Comm.  291.  (u)  Comb.  468. 


Section  II. 

OF  VOID  EXECUTIONS  IN  EqUITY  ONLY. 

But  there  are  some  cases  which  a  court  of  law 
cannot  reach.  This  happens  where  the  power  is  duly 
executed  according  to  the  terms  of  it ;  but  there  is 


[(I)  But  teefVebstery.  fFowJ^rrf, 3  D«y'i  Bcp.  90.] 
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some  bargain  behind,  or  some  ill  motive,  which  ren- 
ders the  execution  fraudulent,  and  will  enable  equity 
to  relieve.    It  vcere  difficult  to  draw  the  precise  Hoc 
between  the  jurisdiction  of  law  and  equity  on  this  head. 
The  substantial  ground  upon  wnich  equity  maintaiiw 
almost  an  exclusive  jurisdiction  in  cases  of  fraud  is, 
that  it  is  enabled  to  mould  and  cut  down  the  fraudu- 
lent instrument  according  to  good  conscience ;  whereas 
a  court  of  law,  if  it  take  conuzance  of  the  subject, must 
entirely  defeat  the  instrument :  it  cannot  maintain  the 
execution,  so  far  as  it  is  within  the  meaning  of  the 
power,  and  set  it  aside  so  far  only  as  it  is  a  fraud  oo 
tlie  authority ;  but  where  the  execution  is  altogether 
a  fraud  on  the  power,  it  may  be  asked,  why,  if  yoa 
can  once  attack  a  deed  executed  under  a  power  on 
the  ground  of  fraud,  may  not  that  fraud  be  established 
at  law  as  well  as  in  equity  ?  For  this  the  case  of  Col- 
lins V.  Blantern(a)  is  a  strong  authority.   It  is  not  im- 
possible that  it  may  be  established,  that  whatever  is 
a  totally  fraudulent  execution  of  a  power  may  be  taken 
advantage  of  in  either  court.    It  has  never  been  de- 
cided that  a  court  of  law  cannot  enter  into  the  consi- 
deration of  the  fraud ;  and  until  Collins  v.  Blanlem 
was  decided,  it  was  the  general  opinion  that  a  court 
of  law  would  not  advert  to  a  consideration  unlesait 
appeared  on  the  face  of  the  instrument.  In  the  case  of 
Butcher  v.  Butcher(&),  a  question  arose,  whether,  under 
a  power  to  appoint  to  children,  equity  could  relieve 
against  an  appointment  under  which  a  share  merely  il- 
lusory was  given  to  one  child.  The  Master  of  the  Rolls 
said,  in  terms,  the  power,  though  limited  as  to  objects, 
is  discretionary  as  to  shares.    A  court  of  law  says,  no 

(fl)  Collins  V.  Blantern,  3  WUs.  34r. 

(b)  Batcher  v.  Batcher,  9  Yes.  Jan.  382 ;  and  see  1  Borr.  125. 
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Dbject  can  be  excluded  ;  but  there  it  stops.  It  does  not 
attempt  to  correct  any  the  extremest  inequality  in  the 
fistiibution  ;  and  yet  if  that  is  a  fraudulent  execution  of 
he  power,  why  is  it  not  void  at  law  ?  A  fraudulent  act 
las  no  more  validity  in  a  court  of  law  than  in  a  court 
of  equity ;  and  if  it  is  not  a  fraudulent  execution,  up* 
on  what  principle  does  a  court  of  equity  deny  it  effect? 
It  18  sometimes  said,  this  court  interferes  for  the  pur- 
pose of  carrying  into  effect  the  intention  of  the  party 
creating  the  power,  who  must  have  meant  that  each 
object  should  derive  the  same  real  benefit  from  the 
execution  of  the  power.  Now,  every  instrument  must 
neceive  the  same  construction  from  every  court.  What- 
V€r  is  its  true  meaning  must  be  its  meaning  every 
^here.   If  then  the  true  meaning  of  the  power,  how. 

discretionary  in  terms,  be,  that  each  object  shall 
%rve  what  is  called  a  substantial  share,  it  is  not  exe- 
:tted  according  to  its  true  meaning,  and  therefore  is  not 
''ell  executed  by  an  appointment  that  does  not  give 
>  each  object  a  substantial  share.  A  court  of  equity 
lay,  in  the  exercise  of  its  own  particular  jurisdiction, 
upply  defects  in  the  execution  of  a  power.  But  I 
»nnot  understand  how  the  question,  whether  a  power 
s  well  or  ill  executed,  can  receive  different  determi- 
nations in  different  courts.  If  it  is  not  executed  ac- 
cording to  its  true  import,  how  can  a  court  of  law  say 
it  IS  well  executed ;  and  if  it  is  executed  according  to 
its  true  import,  how  can  a  court  of  equity  say  it  is  ill 
executed? 

Upon  questions  like  that  in  the  last  case,  the  juris- 
fiction  exercised  by  equity  is  infinitely  more  strong  than 
the  common  relief  in  case  of  fraud.  If  a  man,  having  a 
^ower  to  appoint  to  A  or  JB,  appoint  to  ^,  in  considera- 
ion  of  a  sum  paid  by  him,  equity  will  relieve  against 
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the  fraud,  and  the  courts  of  law  would  refuse  to  inter- 
fere, on  the  ground  that  they  have  not  the  same  meana 
of  enforcing  the  discovery  of  fraud,  and  of  refieviog 
against  it.  But  where,  as  in  Butcher  v.  Butcher,  a  man 
has  a  power  over  a  fund,  which  it  is  admitted  wiU  at 
law  enable  him  to  give  any  share,  however  triffing,  to 
one  party,  and  he  without  fraud  exercise  that  power 
accordingly,  equity,  by  interposing  its  authority,  actu- 
ally puts  a  different  construction  on  the  instniroeQt  to 
what  it  must  receive  in  a  court  of  law ;  and  yet,  if  a 
power  give  a  clear  right  to  appoint  to  several  persons, 
or  to  any  of  them  exclusively  of  the  others,  equity  can 
grant  no  relief  against  the  bona  fide  exercise  of  it  in 
favour  of  some  of  the  objects,  excluding  the  others, 
But  however  strange  this  doctrine  may  seem,  it  is  well 
established  that  where  the  power  does  not  authorize 
an  exclusive  appointment,  equity  will  relieve  against 
any  appointment  of  an  illusory  share,  although  this 
relief  is  now  very  confined  (c). 

'  I  now  proceed  to  state  the  cases  of  fraud  in  which 
equity  has  relieved:  If  a  person,  having  a  power  of 
jointuring,  execute  it  in  favour  of  his  wife,  but  it  is 
agreed  between  the  parties  that  the  wife  shall  receive 
part  only  of  the  jointure  for  her  own  benefit,  and  that 
the  residue  shall  be  applied  for  the  husband's  benefit, 
equity  will  set  aside  the  execution  of  the  power  so  &r 
as  it  is  in  favour  of  the  husband  himself,  on  the  ground 
of  its  being  a  fraud  on  the  power  and  those  creating 
it  (I).    And  no  confirmation  by  the  wife  after  the  death 

(c)  Vide  irifray  ch.  9,  s.  4. 

(I)  The  late  Mr.  Justice  Ashurst,  when  at  the  bar,  said,  argumbi 
Fraud,  particularly  in  the  case  of  powers,  is  cc^izable  in  a  conrt 
of  law ;  Lane  v.  Page,  T.  27  Geo.  2.  B.  R.   A  power  given  for  oa* 
purpose  shall  not  be  exercised  for  another,  though  within  the  letter 
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r  the  husband  will  avaU  j  the  ground  of  relief  is  the 
and  on  the  remainder-man(if). 
So  if  there  is  a  power  to  make  a  jointure  under  re- 
lictions, as  too/,  a  year  for  every  1,000/.  and  the 
isband  himself  advance  a  sum  of  money  in  order 
^loDrably  to  enable  him  to  make  the  larger  jointure, 
e  COU1I  will  reject  such  part  as  is  more  than  propor- 
mal  to  the  real  fortune(^).  But  in  these  cases  equity 
ill  not  set  aside  the  whole  settlement,  but  merely 
lat  part  which  is  infected  with  frmd(f). 
Again,  where  a  father,  having  an  exclusive  power  of 
tpointing  to  children,  with  the  consent  of  a  trustee, 
evailed  on  the  trustee  to  join  in  appointing  the  es- 
fe  to  the  youngest  son,  by  representing  the  eldest  as 
dutiful  and  extravagant,  upon  a  bill  by  the  eldest  son 
set  aside  the  appointment,  it  was  decreed  accordingly, 
on  proof  of  tlie  plaintiff  being  dutiful  and  not  extra- 
gant,  and  that  the  father  had  misrepresented  him ; 
d  although  the  trustee's  evidence  was  admitted,  yet 

d)  Lane  r.  Pajj;e,  Ambl.  233.  132;  see  Daubeny  v.  Cockburn,  1 

Sote,  this  was  a  case  of  rank  Mer.  626. 

lad;  see  Appeii.  No.  15;  the  (c)  See  Ambl.  235.  239. 

ts  stated  from  Reg.  Lib.  Aleyn  (f)  Lane  v.  Page,  Aleyn  v,  Bel- 

Belchier,  Reg.  Lib.  A.  1757,  fol.  diier.ttfti  mp.  Palmer  v.  Wheeler, 

2  (B);  App.  No.  16,  1  Eden,  2  Ball  &  Beat.  18;  see  Dauben} 

V.  Cockburn,  1  Mer.  626. 

the  power,"  1  Blackst.  619.  If  the  court  of  King's  Bench  held  the 
lecution  bad  in  Lane  v.  Page,  that  case  would  be  an  important  au- 
tority  with  reference  to  the  doctrine  discussed  at  the  opening  of  this 
action.  No  notice  is  taken  in  Reg.  Lib.  of  any  proceedings  having 
had  at  law ;  and  from  the  circumstance  of  the  plaintiff  at  law 
aving  been  also  plaintiffin  equity,  it  would  seem  that  he  did  not  pre- 
ail  at  law.  I  have  searched  for  the  case  in  the  King's  Bench  without 
ucpess. 
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Lord  Hardwicke  refused  to  admit  the  father^  en- 
dence  to  prove  the  plaintifTs  undutifiilness  and  extra- 
vagance. The  power  was  treated  as  a  trust  to  be  exe- 
cuted with  discretion ;  and  the  father  being  diarged 
with  a  breach  of  trust,  could  not  be  allowed  hiimelf 
to  prove  the  undutifulness  and  extravagancy  of  his 
son,  upon  which  the  cause  depended(g)(I). 

So  if «  parent,  having  a  power  to  appoint  the  estate 
unto  any  of  his  children,  exclusively  of  the  oAieTS, 
appoint  to  one,  upon  a  bargain  made  beforehand  nith 
that  child,  that  he  shall  pay  a  consideration  for  it, 
equity  will  relieve  against  the  appointment(A)  in  Mo(t); 
the  same  relief  would  be  administered  even  i^unit 
a  purchaser,  if  he  had  notice  of  the  fraud ;  and  em 
if  he  had  not  notice  of  the  fraud,  yet  if  he  has  not  the 
legal  estate  he  cannot  protect  himself  in  equity.  V» 
payment  of  a  money  consideration  cannot  make  a 
stranger  become  the  object  of  a  power  created  in  ft- 
vour  of  children.    He  can  only  claim  under  a  valid 
appointment  executed  in  favour  of  some  or  one  of 


(g)  Scroggs  V,  Scroggs,  AmbL    34 ;  and  see  1  Ves.  Jun.  SlOi 
27£,  App.  No.  17 ;  the  facts  stated      (t)  Daubeny  v.  Cockbuni,  1  Mer. 
from  Reg.  Lib.  (2).  626. 

(A)  See  1  vol.  Ca.  and  Opin. 

(I)  In  this  case,  the  reporter  says,  that  Sir  Geo.  Downing  v.  BagniL 
6th  and  7th  July  1753,  was  cited  for  the  plaintiff.  The  case,  hov' 
ever,  does  not  relate  to  the  question,  and  must  have  been  cited  mercij 
to  show  the  effect  of  concealment  The  case  is  in  Reg.  Lib.  A.  17A  ^ 
fol.  95.  The  facts  in  the  Register's  book  led'  me  to  discover  that  the 
case  is  reported  by  Ambler  himself,  by  the  name  of  Downing  v.  Town- 
send,  280,  592. 


See  Drum  v.  Lea§ee  of  Simpt<m,6B\nn.  478,  where  the  tetUmony  of  the  tnuttt**' 
admitted :  ilie  Court  Mid  it  bore  a  atroug  resemblance  to  Scroff^t  t.  Scre>g^j9.] 
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B  children(Ar).  This  is  a  point  which  daily  arises  in 
actice.  The  parent  first  sells  the  estate,  and  then 
ecutes  an  appointment  to  one  child,  in  order  to  ena- 
)  him  to  make  a  title ;  and  in  many  instances  pur- 
aaers  are  justly  alarmed,  lest,  if  there  should  be  any 
iderhand  agreement,  the  transaction  itself  would  be 
^med  notice  of  the  fraud.  But  where  the  money 
paid  to  the  father  and  son,  and  there  is  nothing  to 
tow  that  the  son  was  not  to  receive  his  due  propor- 
m  of  it,  the  purchaser  may  safely  complete  his  con- 
act,  unless  he  has  notice  of  some  underhand  agree- 
ent.   This  was  decided  in  the  late  case  of  McQueen 

Farquhar({),  where,  under  an  exclusive  power  of 
^pointment,  a  father  appointed  to  one  son  in  fee, 
id  then  the  father,  and  his  wife  and  the  son,  joined 

conveying  to  a  purchaser,  and  the  money  was  ex- 
essed  to  be  paid  to  them  all.  The  title  was  ob- 
c^ted  to  on  the  ground  of  an  opinion,  by  which  it  ap- 
^ared,  that  the  father  first  sold  the  estate,  and  then 
e  appointment  was  devised  to  make  a  title,  and  the 
irchase-deed  recited  that  the  contract  was  made  with 
le  father  and  son.  It  was  insisted,  that  if  the  father 
erived  any  benefit  from  the  agreement,  or  even  made 
previous  stipulation  that  his  son  should  join  him  in 
sale,  which  there  appeared  the  strongest  reason  to  ap- 
►tehend,  it  would  have  heen  a  fraudulent  execution.  But 
l/>rd  Eldon  over-mled  the  objection,  as  it  did  not  ap- 
[tear  that  the  estate  sold  for  less  than  its  value,  or  that 
flie  son  got  less  than  the  value  of  his  reversionary  in- 


{k)  Per  Master  of  the  Rolls,  1  (I)  M'Queen  v.  Farquhar,  11 
(f er.  638.  Ves.  Jun.  467. 

3  JL 
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for  life  with  a  power  of  jointuring,  conveyed  the  es- 
tate on  his  marriage,  as  if  he  was  seised  in  fee,  and 
covenanted  against  incumbrances  done  or  to  bt  dm. 
He  afterwards  married  a  second  wife,  and  after  mir- 
riage  limited  a  jointure  to  her  by  virtue  of  his  power, 
she  having  notice  of  tfie first  settlement;  and  Lord  Cba&« 
cellor  King  relieved  against  the  execution  of  the  power, 
at  the  suit  of  the  issue  of  the  first  marriage,  and  bis 
decree  was  attirmed  in  the  House  of  Lords. 

But  the  most  remarkable  instance  of  the  inteT{e^ 
ence  of  equity  remains  to  be  stated.  The  precedent 
was  established  by  Lord  Keeper  Wright,  in  the  case 
of  Chadwick  v.  Doleman(o).  A  [)Ower  was  given  to 
a  parent,  tenant  for  life,  to  appoint  a  sum  of  monej 
for  younger  childrens'  portions,  to  be  raised  after  faiB 
death,  wliich  in  default  of  appointment  was  to  be 
equally  divided  amongst  them,  and  the  estate  itself 
was  settled  on  the  first  and  other  sons  in  tail.  There 
being  several  younger  children  of  age,  the  father  ap- 
pointed the  money  amongst  them,  and  gave  a  parti- 
cular sum  to  his  second  son,  who  was  of  age,  and  un- 
der a  treaty  of  marriage.  This  son  afterwards  be- 
came eldest  son,  and  as  such  entided  to  the  estate 
itself,  and  thereupon  the  father  made  a  new  appoint- 
ment of  the  portion  given  to  him.  The  Lord  Keeper 
admitted  that  the  second  son,  at  the  time  of  the  ap- 
pointment, was  a  person  capable  to  take,  and  was  i 
younger  child  within  the  power  of  appointing ;  but  was 
of  opinion  that  this  was  a  defeasible  appointment  (as 
he  was  pleased  to  term(I)  it),  not  from  any  any  power 

(0)  2  Vern.  5£8 ;  see  Driver  v.  Frank,  3  Mau.  &  Selw.  25. 

(1)  This  is  the  expression  of  Vernon  the  Reporter,  from  which  it 
should  seem  that  he  did  not  approve  of  the  decision. 
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reyoking,  or  upon  the  words  of  the  appoiDtment, 
t  from  the  capacity  of  the  person.    He  was  a  per- 
I  capable  to  take  at  the  time  of  the  appointment 
de,  but  that  was  sub  modo^  and  upon  a  tacit  or  im- 
ed  condition  that  he  should  not  afterwards  happen  to 
come  the  eldest  son  and  heir :  so  that  he  had,  as 
were,  only  a  defeasible  capacity  in  him,  and  he  de* 
sed  accordingly.    He  added,  that  although  the  ap- 
iotment  had  been  made  in  consideration  of  mar- 
ge,  it  would  have  been  the  same  thing. 
Lord  Talbot  appears  to  have  approved  of  the  forc- 
ing decision(j9) ;  and  in  a  case  before  Liord  Hard- 
cke(9),  he  entirely  adopted  it.    He  said,  that  Lord 
>wpcr  Iqu.  Wright]  went  plainly  on  this ;  he  (Lord 
»wper)  found  it  established  by  the  precedents  and 
ihorities  of  this  Court,  that  the  words  ^  younger 
ildren'  had  received  a  prodigious  latitude  of  con- 
Qction  to  answer  the  occasions  of  families  and  intent 
the  parties,  often  construing  an  eldest  daughter  to 
a  younger  child,  that  is,  carrying  the  words  very 
ich  out  of  the  natural,  into  a  foreign  and  remote, 
nse,  to  answer  the  intent :  and  he  found  it  deter- 
ined,  that  an  only  daughter,  though  not  younger  in 
mparison  with  another,  should  be  considered  as  a 
hunger  cliild  where  a  provision  was  made  for  the 
hunger  children,  and  no  other  provision,  and  the  es- 
te  limited  to  go  over ;  and  there  have  been  cases 
here  a  younger  son  becoming  an  eldest,  under  cer- 
in  circumstances,  has  been  considen^d  as  an  eldest 
exclude  him  from  the  benetit  of  the  portion :  and 

(p)  See  Jermyn  r.  Fellows,  For.  93. 
iq)  Teynham  v.  Webb,  2  Ves.  198. 
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therefore  the  rule  laid  down  by  Lord  Harcourt,inBeil 
V.  Beal(r),  has  been,  that  younger  children  sbaii  be 
considered  such,  as  do  not  take  the  estate,  are  not  the 
bead  and  representative  of  a  family:  Lord  Cowper 
having  found  this,  from  thence  inferred  a  tadt  coq> 
dition,  that  the  capacity  of  being  a  younger  son  should 
continue  until  the  time  of  payment  came,  and  there- 
fore made  that  determination,  though  the  father  had 
actually  executed  his  power.  Taking  it  in  obtrado^ 
merely  as  an  execution  of  a  power,  it  could  not  pos- 
sibly be  maintained  upon  the  general  rules;  but  the 
ground  Lord  Cowper  went  on  was,  that  the  continoiif 
of  the  capacity  to  the  time  of  the  provision  takiog 
effect  in  point  of  payment,  was  a  tacit  or  implied  con- 
dition going  along  with  the  appointment. 

Lastiy,  if  a  power  be  exercised  in  consideration  of 
the  appointee  procuring  a  marriage  between  the  pe^ 
son  executing  the  power  and  another  person,  the  exe- 
cution will  be  set  aside(5). 

(r)  1  P.  Wms.  451.  in  Dom.  Proc;  see  1  FonbLlNwk 

{s)  Stribblehill  v.  Brett,  Prec.  l,ch.  4,  s.  10,and  notes.  WOliam- 
('ha.  165  \  2  Yern.  445,  reversed    son  v,  Gihon,  2  Scho.  &  Let  S5r 
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CHAPTER  VIII. 

Of  Rdi^  againat  Powers. 


Section  I. 

*VHS  &KUEF  AFFORDED  BY  THE  27  KLIZ.  0«  4.  AGAINST  POWERS  OF 
REVOOATION. 

Wb  have  seen  in  how  many  instances  the  execution 
powers  will  be  relieved  against;  we  are  now  to  pro- 
ed  a  step  farther,  and  to  inquire  in  what  cases  pow- 
themselves  will  be  set  aside.  I  do  not  here  speak 
Fa  power  void  in  its  very  creation,  as  where  the  ob- 
ict  of  it  is  a  perpetuity,  or  of  a  power  not  well  ere- 
ted,  but  of  powers  well  created,  and  which  may,  in 
16  first  instance,  be  legally  executed;  and  this  re- 
sf  is  given  by  the  statute  of  27  Eliz.  c.  4,  whereby 
is  enacted,  that  if  any  person  or  persons  shall  make 
ly  conveyance,  gift,  grant,  demise,  limitation  of  use 
*  uses,  or  assui'ance  of,  in,  or  out  of  any  lands,  tene- 
lents,  or  hereditaments,  with  any  clause,  provision, 
tide,  or  condition  of  revocation,  determination  or  al- 
ration,  at  his  or  their  will  or  pleasure,  of  such  con- 
eyance,  assurance,  grams,  limitations  of  uses,  or  es- 
ites,  of,  in,  or  out  of  the  said  lands,  tenements,  or 
lere^taments,  or  of,  in,  or  out  of  any  part  or  parcel 
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of  them,  contained  or  mentioned  in  anj  writiDg,  deed, 
or  indenture,  of  such  assurance,  conveyance,  grant  or 
gift ;  and  after  such  conveyance,  grant,  gift,  demise, 
charge,  limitation  of  uses,  or  assurance  so  made  or 
had,  shall  demise,  grant,  convey,  or  charge  the  same 
lands,  tenements,  or  hereditaments,  or  any  part  or 
parcel  thereof,  to  any  person  or  persons,  bodies  poli- 
tic and  corporate,  for  money  or  other  good  considenu 
tion,  paid  or  given  (the  said  first  conveyance,  aasar- 
ance,  gift,  grant,  demise,  charge,  or  limitation,  not  by 
him  or  them  revoked,  made  void  or  altered,  accord*, 
ing  to  the  power  and  authority  reserved  or  expressed 
unto  him  or  them,  in  and  by  the  said  secrd  convey- 
ance, assurance,  gift  or  grant),  that  then  the  said  for* 
mer  conveyance,  assurance,  gift,  demise,  and  grant, 
as  touching  the  said  lands,  tenements,  xir  heredita- 
ments, so  after  bargained,  sold,  conveyed,  demised,  or 
charged,  against  the  said  bargainees,  vendees,  lessees, 
grantees,  and  every  of  them,  their  heirs,  successors, 
executors,  administrators,  and  assigns,  and  agidnst  aD 
and  every  person  and  persons,  which  have,  shall  or 
may  lawfully  claim  any  thing  by,  from,  or  under  them, 
or  any  of  them,  shall  be  deemed,  taken,  and  adjudged 
to  be  void,  frustrate,  and  of  none  effect,  by  virtue  and 
force  of  the  act ;  provided  nevertheless,  that  no  lawful 
mortgage  to  be  made  bona  fide^  and  without  fraud  or 
covin,  upon  good  consideration,  shall  be  impeached 
or  impaired  by  force  of  the  act,  but  shall  stand  in  the 
like  force  and  effect  as  the  same  would  have  done  if 
the  act  had  never  been  made. 

To  understand  the  operation  of  this  statute,  we  must 
consider,  1st.  what  instruments  are  avoided  by  it;  and 
Sdly,  in  favour  of  whom.  And  first  it  is  to  be  obserM 
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hat  the  statute  does  not  extend  to  particular  powers^ 
s  a  power  to  charge  s,000/.  on  an  estate  of  consider^ 
ble  valuC)  for  such  a  power  is  not  a  power  within 
le  words  of  the  statute  (being  for  a  particular  sum)) 
J  revoke,  determine,  or  alter  the  estate(a). 

But  it  is  of  course  quite  clear,  that  a  settlement  by 
^hich  a  power  of  revocation,  or  a  power  tantamount 
0  it,  is  reserved  to  the  grantor,  is  void  against  a  sub^ 
equent  purchaser(6),  and  no  artifice  of  the  parties 
an  protect  the  settlement.  Therefore,  although  the 
lower  be  conditional  that  the  settlor  shall  only  re- 
oke  on  payment  of  a  trifling  sum  to  a  third  person(e)) 
ir  with  the  consent  of  any  third  person,  who  is  merely 
appointed  by  the  grantor(£?),  in  these  and  the  like 
^ases  the  condition  will  tie  deemed  colourable,  and 
he  settlement  will  be  void  against  a  subsequent  pur-* 
^er. 

But  where  a  settlement  is  made,  with  a  power  to 
lie  settlor  to  revoke,  so  as  that  the  money  be  paid  to 
rustees  to  be  invested  in  the  purchase  of  other  es- 
ates(e),  or  to  revoke  with  the  consent  of  a  stranger 
bona  fide  appointed  by  the  parties,  and  his  consent  is 
made  requisite,  not  as  a  mere  colour,  but  for  the  be« 
[lefit  of  all  parties,  the  settlement  will  be  valid,  and 
cannot  be  impeached  by  a  subsequent  purchaser(X^. 


(a)  Jenkins  v.  Keymis,  1  Lev. 

(6)  Cross  V.  Faustenditch,  Cro. 
Fac.  180 ;  Tarback  v.  Marburj,  2 
Vern.  510  ;  see  Lane,  22. 

(c)  GrifSn  v.  Stanhope,  Cro.  Jac. 
54. 

3  L 


{d)  See  3  ttep.  82,  b.;  Laven- 
der t>.  Blatkston,  3  Keb.  526. 

(e)  Doe  v.  Martin,  4  Term  Rep. 
39. 

(f)  See  Leigh  v.  Winter,  1  Jo. 
411 ;  and  see  Lane,  22« 
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Tbis  was  determiDed  iQ  the  case  of  BnHeciw  Vftea^' 
bou8e(^),  which,  however,  Mr.  FoweU^tlKNl|jkf  4U 
not  settle  the  point,  because  all  the  daimantirWhr 
the  conveyaoce  were  purchasers  for  a.  valuafale'Cilii' 
dertitioQ(A).  But  it  seems  quite  im^lateIial^wfa«lhl 
the  settlennent  is  merely  voluntary,  or  upbn^filMHe 
cpn8ideration(i}.   The  statute  says,  that  aQ  mmth 
ances  which  the  grantor  has  power  to  revoki^jUl 
be  void  against  subsequent  purchasers  $  and  .ttMiiott 
if  partiies  giving  a  valuable  conoderation  fiMr  a  tflte* 
ment  choose  to  permit  the  grantor  to  reserve  aptap 
tp  revoke  the  Sjsttlement,  they  must  sufl^  for  Apt 
folly.  The  grantor,  by  virtue  of  the  power*  ii«sr  i» 
voke  the  settlement  y  and  if  he  sell  the  estate  .wiM 
revoking  it,  the  statute  makes . it  vend.   b»  Ufit,  'dm  ' 
hold  tbat  settlements  upon  valuable  oontideialiafB  an 
not  vithin  this  provieion,  we  must  at  the  same  tniie 
admit  that  the  Le^slature  did  not  intend  to  a^ci  vo- 
luntary settlements  unless  they  Were  actually  fraudo* 
lent :  for  voluntary  settlements  are  void  i^ainst  pur* 
chasers  under  the  second  section  of  the  act  This 
dause,  therefore,  would,  under  the  construction  pit 
upon  it  by       Powell,  have  scarcely  any  operation. 

If  a  man  having  a  power  at  a  future  day  to  revoke  a 
settlement  made  by  him,  sell  the  estate  before  tiie 
day  arrive,  the  settlement  will  be  void  against  the  pur* 
chaser,  at  the  time  when  the  vendor,  according  to  the 
terms  of  the  power,  might  have  revoked  the  settle- 
ment(A:). 

(g)  £  Jo.  94 ;  3  Keb.  751 ;  and  (i)  See  acc.  Bob.  on  V<d.  Cm. 
see  ac.  Hvngerford  v.  Earle«  8  637. 

Preem.  120.  (A)  Mo.  618;  3  Rep.  82,  b.; 

(A)  Pow.  on  Vowm,  330.  Bridg.  23. 
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And  a  settlement  made  ynih  power  of  revocation 
idll  be  v6id  against  a  subsequent  purchaser,  although 
the  grantor  release  or  extinguish  the  power  previ- 
ously to  the  sale,  otherwise  the  vendor  might  secretly 
release  or  destroy  the -power,  and  then  show  to  the 
purchaser  the  conveyance  containing  the  power  of 
revocation,  and  so  induce  him  to  buy  the  land(2).  In 
the  case,  however,  in  which  this  was  decided,  the  set- 
tlement appears  to  have  been  voluntary,  and  the  pur- 
chaser  had  not  notice  of  the  power  being  destroyed. 
But  if  a  settlement  should  be  made  for  valuable  consi- 
deration, with  a  power  of  revocation,  and  the  vendor 
should  afterwards  release  the  power  for  a  valuable 
consideration,  it  is  conceived  that  a  purchaser,  subse- 
quently to  the  destruction  of  the  power,  could  not 
prevail  over  the  settlement,  more  especially  if  he  had 
notice  of  the  power  being  released. 

The  statute,  as  we  have  seen,  operates  conditionally, 
that  is,  where  the  first  conveyance  is  not  revoked  ac- 
cording  to  the  power.  The  act  has  no  effect  until 
the  donee  of  the  power  sell  the  estate,  without  revok- 
ing the  first  conveyance  by  virtue  of  his  power.  Sup- 
pose then  a  vendee  professes  to  execute  his  power, 
but  it  is  informally  exercised,  will  the  defect  be  cured 
by  the  statute  ?  The  Legislature  intended  to  protect 
purchasers  against  fraudulent  settlements,  with  powers 
of  revocation  ;  for  it  is  essential,  to  bring  a  case  within 
the  act,  that  the  estate  should  be  sold,  and  the  first 
conveyance  not  be  revoked  accordng  to  the  power 
reserved  to  the  grantor  by  such  secret  conveyance. 
The  non-execution  of  the  power  is  the  fraud  which 


(Q  Bullock  V.  Thome,  Mo.  615. 
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the  Statute  intended  to  avoid.  The  conveyances  against 
which  the  act  was  intended  to  operate  were  presumed 
to  be  secret.  It  was  not  meant  to  relieve  any  maa 
who  was  aware  of  the  existence  of  the  power,  and 
might  have  required  it  to  be  exercised.  The  statute 
was  not  intended  to  operate  as  a  mode  of  conveyance. 
But  without  insisting  that  where  a  purchaser  is  aware 
of  the  settlement  he  must  require  the  power  to  be  cx^ 
cuted,  it  may  be  urged,  that  where  a  purchaser  does 
rest  his  title  on  the  execution  of  the  power,  he  rgecte 
the  aid  of  the  Legislature,  and  takes  his  title  uiidcar, 
and  not  in  opposition  to,  the  settlement ;  and  can  there- 
fore only  stand  in  the  same  situation  as  any  other  pur* 
chaser  who  has  unfortunately  taken  an  estate  under  a 
power  defectively  executed.  The  purchaser  can 
scarcely  be  held  to  have  a  good  legal  title,  unless 
the  vendor  not  only  attempted  to  execute  the  power, 
but  actually  conveyed  the  estate  to  him(l). 


Section  II. 

OF  TH^  PERSON  WHO  MAY  CLAIM  THE  )l£LI£F. 

In  Upton  and  Bassett's  case(a),  it  was  resolved,  that 
no  purchaser  should  avoid  a  precedent  conveyonee 
made  by  fraud  and  covin  but  he  who  is  a  purchaser 
for  money,  or  other  valuable  consideration ;  for  al- 
though in  the  preamble  it  is  said  (for  money,  or  other 
good  consideration),  and  likewise  in  the  body  of  the 
act,  relating  to  voluntary  conveyances  (for  money,  or 
other  good  consideration),  yet  these  words  (good  ccm- 

(a)  3  Rep.  83,  a.;  Cro.  Eliz.  444. 
[(1)  See  MerU^9  Ijsm  •fMan.  SefUenmOt,  f.  m  to  S59.] 
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sideration)  are  to  be  intended  only  of  valuable  consi- 
deration ;  and  that  appears  by  the  clause  m^f  under 
consideration,  for  there  it  is  said,  for  money,  or  other 
good  consideration  paid  or  given;"  and  this  word 
paid"  is  to  be  referred  to  money ^  and  ^^given'^  is  to 
be  referred  to  good  consideration^  so  the  sense  is  for 
money  paid^  or  other  good  consideration  given ;  which 
i^ords  exclude  all  consideration  of  nature  or  blood,  t)r 
the  like,  and  are  to  be  intended  only  of  valuable  con- 
siderations which  may  be  given ;  and  therefore  he  who 
malces  a  purchase  of  land  for  a  valuable  consideration 
is  only  a  purchaser  within  this  statute. 

And  to  take  advantage  of  this  statute  the  purchaser 
must  have  purchased  bona  fde  without  deceit  or  cun- 
ning, and  for  a  valuable  and  not  inadequate  considera- 
tion(6). 

And  a  lessee  wlth(c)  or  without  a  fine(£{),  as  well  as 
a  inortgagee(^),  is  a  purchaser  within  the  statute. 

So  a  settlement  made  on  a  wife  or  children  prior  to 
marriage  is  a  conveyance  for  valuable  consideration,  by 
reason  of  the  marriage  And  the  marriage 

consideration  runs  through  the  whole  settlement,  so  far 
as  it  relates  to  the  husband,  and  wife,  and  issue(^). 
And  there  are  cases  in  which  the  marriage  considera- 
tion will  extend  to  remainders  to  collateral  relations(/r). 

(6)  Upton  V.  Bassett,  Cro.  Eliz.      (c)  Goodright  v.  Moses,  2  Blac. 

444 ;  Nedham  t?.  Beaumont,  3  Rep.  1019 ;  Chapman  v.  Emerj,  Cowp. 

S3,  b. ;  2  And.  233  ;  Doe  r.  Rout-  279. 

ledge,  Cowp.  705 ;  see  Bullock  v.       (f)  Colvile  v.  Parker,  Cro.  Jac. 

Sadlicr,  Ambl.  764 ;  Doe  v.  James,  158  ;  Douglas  w.  Ward,  1  Cha.  Ca. 

16  East,  212.  99 ;  Brown  v.  Jones,  1  Atk.  188. 

(c)  Cross  V.  Faustenditch,  Cro.      (jg)  Nairn  v.  Prowse,  6  Ves, 

^ac.  180.  Jun.  752. 

(<f)  Hinde  v.  Collins,  Cro.  Jac.      {h)  See  Treat  of  Purch.  5th 

^^1,  cited«  edit.  p.  557. 
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So,  if  an  agreement  be  entered  into  before  the  mKh 
riage,  fpr  a  settlement  of  the  estate(t),  or  the  boabood 
receive  an  additional  portion  with  his  wife(A:),  tiie  set* 
tlement,  although  made  after  marriage,  ¥ill  be  deemed 
▼aluable.  So  even  an  agreement  to  pay  the  hosband 
a  sum  of  money  as  a  portion  will  support  a  setdemeol 
made  after  marriage,  if  the  money  is  paid  accordiit 
tothe  agreement({). 

But  it  should  seem  that  the  agreement  before  wu- 
riage  must  be  In  writing,  for  the  statute  of  frauds  ex* 
pressly  provides  that  no  action  shall  be  brou^t  on 
any  agreement  made  upon  consideration  of  marriage, 
unless  there  be  some  memorandum  thereof  in  wri- 
ting, and  signed  by  the  party  to  be  charged(m) ;  uA 
it  is  of  course  clear  that  the  subsequent  marriage  does 
not  operate  as  a  part-performance.    Fraud  is  an  ex- 
ception to  every  rule(n).    But  it  was  said  by  Lord 
Chancellor  Parker,  according  to  one  report  of  the  case 
of  Montacute  and  Maxwell(o),   that  a  parol  promise 
on  marriage  is  sufficient  consideration  to  support-  a 
settlement  made  agreeable  to  it  after  marriage.  This 
had  been  frequently  determined."  It  is  apprehended 
however,  that  no  such  determination  was  ever  made. 
Hie  dictum  was  made  upon  an  agreement  for  a  set- 
tlement of  personalty^  to  which  the  statute  of  Eli- 
zabeth does  not  apply.    Lord  Thurlow,  in  a  case  abo 
upon  personal  estate,  where  the  bill  was  filed  by  cre» 

(t)  Griffin  V.  Stanhope,  Cro.  Jac.  (/)  Brown  v.  Jones,  1  AtL  18^ 

454;  Sir  Ralph  Bovie's  case,  1  (m)  29  Car.  2,  c.  3,  4. 

Ventr.  193.  (n)  Montacute  v.  Mnxwdk  1 

(*)  Colyile  v.  Pariter,  Cro.  Jac.  P.  Wms.  618 ;  1  Str«  236 ;  Asc. 

158;  Jones  v.  Marsh,  For.  64;  Cha.  526. 

Stileman  v.  Ashdown,  2  Atk.  477;  (o)  1  Str.  85r« 
Ramsden  v.  Hylton,  2  Yes.  304 
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m  fjthoiigh  he  held  ibat  a  parol  agreement  for  a 
Ment  before  marriage  was  yet  asked,  iifae- 
AMre  was  any  case,  where,  hi  Ae  setddment  [af- 
miiiage}  the  parties  redted  sd  agreement  befiwe 
dime,  in  which  it  had  been  oomndered  as  within 
IfUlBte ;  to  which  Lord  Eldon,  then  Solidtor-Ge- 
l^iMBwered,  that  he  did  not  think  it  would  be 

The  redtal,  certainly,  unless  it  oonld  be 
mdf  would  not  bind  third  persons,  bk  Lavendor 
IliBstone,  it  is  stated  inddently,  in  a  case  up<Mi  a 
■lary  settlement  of  real  estate  after  twen^one^ 
».  piaii  who  married  under  twoity-one,  that  Hale 

although  it  was  proved,  that  upon  the  mar- 
!e  hfik^miaed  to  settle  his  estate,  when  he  should 
fa  Hvpnty-one,  upon  himself  and  his  issue  (which 
igreied  to  be  a  sufiident  -consideration  to  avoid 
d,  «Miough  in&nts  are  not  bonnd  in  law  to  per^ 
ftiflDcb  promise),  yet  die  setUement  not  beii% 
Isi^Rlil  three  or  four  years  after  he  attaued  twenty. 
i-wA  not  being  directly  settled  according  to  his 
ndM^^  shall  not  be  presumed  to  lie  made  in  per* 
iMee  of  his  promise,  without  direct  proof  of  \t(q). 
mmtaptd  observation  that  this  case  arose  before 
statute  of  frauds,  and  therefore  cannot  rule  the 
It  at  this  day.  The  question  however  did  not  caU 
a  dedsion,  and  the  hifant  received  a  portion  oif 
MM.  widi  his  wife.  There  is  a  di43tum  to  the  same 
ict  in  Sir  Ralph  Bovie's  case,  upon  a  promise  by  an 
It,- where  he  receivied  a  portion  with  his  wife ;  but 

Doadas  «.  Dutens,  1  Vei.  sion;  tee  Budall «.  Moigui.  1ft 

.  199,  SOO.  In  Shaw  «.  Jake-  Ves.  Jan.  74. 

i.4Kaat,  207,  LwdThniiow**  (jj)  Lavender  v.  Blakatone,  t 

rtioB  it  represented  as  a  daci-  Ler.  146. 
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that  case  also  arose  before  the  statute(r).   In  a  naked 
case  of  a  parol  promise  before  marriage,  vdthout  a 
portion  with  the  wife,  it  should  seem  that  rinoe  tbe 
statute  a  settlement  after  marriage  of  real  estate  would 
be  merely  voluntary.    A  settlement  after  marria^ 
upon  a  wife  or  children,  without  any  previous  i^rcc- 
ment,  is  upon  good,  although  not  valuable,  considera- 
tion.   It  is  a  performance  of  a  moral  obligation.  The  , 
mere  agreement  by  parol  before  marriage,  to  make 
such  a  settlement,  does  not  place  the  case  trii^er. 
The  settlement  is  still  only  a  performance  of  a  moral 
obligation,  for  the  parol  promise  is  rendered  unavula- 
ble-  by  the  statute  of  frauds.    In  each  case  the  com- 
deration  is  a  good  one,  but  it  is  a  duty  of  imperfed 
obligation  on  the  party  to  make  the  settlement.  The 
past  consideration  of  marriage  will  not  support  the 
settlement,  and  the  previous  parol  promise  is  not  bind* 
ing  ;  therefore  the  settlement  is  merely  voluntary.  It 
may  perhaps  be  binding  on  creditors,  although  void 
against  purchasers(l). 

The  concurrence  of  the  wife  in  destroying  an  ex- 
isting settlement  on  her  for  the  benefit  of  the  husband, 
is  a  sufficient  consideration  for  a  new  settlement,  al- 
though much  more  valuable  than  the  former(«).  And 
the  better  opinion,  as  well  upon  principle  as  in  point 
of  authority,  seems  to  be,  that  the  wife  joining  in  ba^ 

(r)  1  Ventr.  194 ;  and  see  Griffin       (a)  Scott  v.  Bell,  2  Lev.  70;  , 

V.  Stanhope,  Cro.  Jac.  454,  where  Ball  v.  Bumford,  Free.  Cka.  llSf 

the  question,  it  should  seem,  was  1  Eq.  Ca.  Abr.  354,  pi.  5 ;  see 

raised  by  creditors.  Clerk  v.  Nettleship,  2  Lev.  118. 


[(i)  In  Heade     Idvin^ttotij  3  Johns.  Cha.  Rqi.  481,  Chancellor  Ke^  decided, tl|it> 
•ettlement  after  marriage  in  pursuance  of  a  parol  agreement  entere<l  bto  before  rav**!!*  ! 
vtM  not  f  alid  against  creditora.  He  refers  to  Beaumont  v.  Thmf^  I  Vra.  sen.  ST.  Mdrt 
Supp.  S5, 8.  C.  M  ID  point.  Sm  alio  Jtheriey't  Law  of  Mar.  Sen.  U9.] 
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raqg  her  dower  for  the  benefit  of  her  husband,  will  be 
I  suffident  consideration  for  a  settlement  on  her(t). 
[k  has  been  decided,  that  the  wife  parting  with  her 
ointure  is  a  sufficient  consideration.  Now,  if  that 
irhidi  comes  in  lieu  of  dower  is  a  valuable  considera- 
Lioi^  surely  the  dower  itself  must  be  equally  valuable. 
Besides,  where  a  woman  is  entitled  to  dower,  the  es* 
tite  cannot  be  sold  to  advantage  without  her  concur- 
lence :  she  is  a  necessary  party  to  any  arrangement 
respecting  the  estate,  and  that  alone  seems  a  suffi- 
dent ground  to  support  a  settiement  on  her{u). 

But  if  an  unreasonable  settiement  be  made  upon  a 
ivife  in  consideration  of  her  releasing  her  dower,  it 
seems  that  equity  in  favour  of  subsequent  purchasers 
iwU  restrain  her  to  her  dower(:r). 

If  upon  a  separation  the  husband  settie  an  estate 
ipoQ  his  wife,  and  a  friend  of  her's  covenant  to  in- 
temnify  the  husband  against  any  debts  which  she 
may  contract,  this  will  be  a  sufficient  consideration  to 
iipboid  the  settiement  as  valuable(y).  Indeed,  the 
CkiQrts  will  anxiously  endeavour  to  support  a  fair  set- 
tlement ;  and  nearly  any  consideration  will  be  suffi- 
cient for  that  purpose.  Therefore  if  a  person,  whose 
concurrence  the  parties  think  necessary,  join  in  a  set- 
^ment,  his  concurrence  will  be  deemed  a  valuable 


(/)  Lavender  v.  Blakstone,  2 
W.  146 ;  sec  and  consider  Eve- 
Iji  V.  Templar,  2  Bro.  C.  C.  148. 

(ti)  Vide  Roe  v.  Milton,  cited 
wfro. 

(»)  Dolin  V.  Coltman,  1  Vern. 
«4. 

3  M 


(y)  Stephens  v.  Olive,  2  Bro. 
C.  C.  90 ;  King  v.  Brewer,  ib.  93, 
n.;  see,  however.  Lord  Eldon's 
argument  in  Lord  St.  John  v. 
Lady  St.  John,  11  Ve?.  Jun.  526. 
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consideration,  although  he  do  not  substantiaHy  put 
with  any  thing(2;)- 

It  follows,  therefore,  that  a  conveyance,  lease,  or 
mortgage,  to  a  purchaser,  lessee,  or  mortgagee,  orto  a 
wife  or  chOd,  under  the  circumstances  before  men- 
tioned, by  a  person  having  settled  his  estate  with  a 
power  of  revocation,  is  valid,  although  the  power  aS 
revocation  is  not  executed,  for  the  settlement  is  de- 
feated by  the  force  of  the  statute  of  £lizabedi.  But 
any  conveyance  executed  by  a  husband  in  favour  of 
his  wife  or  children  c^er  marriage,  which  rests  who&y 
on  the  moral  duty  of  a  husband  and  parent  to  provide 
for  his  wife  and  issue,  is  voluntary(a),  and  consequently 
the  prior  settlement  would  not  be  void  as  against  sach 
a  conveyance(i). 

And  the  purchaser  must  have  contracted  for  the  in- 
terest, or  an  estate  or  right  out  of  the  interested),  to 
which  the  vendor  would  be  entitled  in  case  the  first 
deed  were  void.  Thus,  in  a  case  mentioned  by  Sr 
£dward  Coke  in  his  Commentary  on  Littleton(r),  M 
had  a  lease  of  certain  lands  for  60  years,  if  he  had 
lived  so  long,  and  *forged  a  lease  for  90  years  abso- 
lutely, and  he,  by  indenture  reciting  the  forged  lease, 
for  valuable  consideration,  bargained  and  sold  the 
forged  lease,  and  all  his  interest  in  the  land,  to  B.  Sir 

{z)  Roe  V.  Mitton,  2  Wils.  356 ;  278 ;  Evelyn  v.  Templar,  2  Bro. 

Bee  Mjddleton  v.  Lord  Kenyon,  C.  C.  148;  see  Parker  v.  Seijcint 

2  Ves.  Jun.  391.  Finch,  146. 

(a)  Woodie'tf  case,  cited  in  Col-  (6)  See  Hatton  v.  Jones,  BsL 

vile  V.  Parker,  Cro.  Jac.  158 ;  N.  P.  90. 

Goodright  v.  Moses,  2  Blackst  (c)  Co.  Litt  3  b. 
1019 ;  Chapman  v.  Emery,  Cowp. 


[(1)  See  SUrry  et ux,  v.  Mm  etaLl  Johnt.  Cha.  Bep.  26t.] 
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Edward  Coke  adds,  that  it  seemed  to  him  that  B  was 
no  purchaser  within  the  statute  of  S7  Elizabeth,  for 
he  contracted  not  for  the  true  and  lawful  interest,  for 
that  was  not  known  to  him,  for  then,  perhaps,  he  would 
not  have  dealt  for  it ;  and  the  visible  and  known  term 
was  forged ;  and  although  by  general  words  the  true 
interest  passed,  notwithstanding  he  gave  no  valuable 
consideration,  nor  contracted  for  it ;  and  of  this  opi* 
nion  were  all  the  Judges  in  Serjeants'  Inn. 
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CHAPTER  IX. 

Of  the  Estates  which  may  be  created  under  Powers  of  .Sppomtmmt, 
and  of  Limitations  in  DrfauU  of  J^^pointment. 

In  treating  of  this  important  branch  of  our  subject, 
I  propose  to  consider,  l.  What  estates  may  be  created 
in  point  of  perpetuity.  2.  The  construction  of  pow- 
ers  in  general.  8.  Where  an  exclusive  appointment 
is  authorised.  4.  What  is  deemed  an  illusory  appoint- 
ment. 5.  The  construction  of  a  power  to  appoint  to 
children.  6.  The  like  inquiry  upon  a  power  to  appoint 
to  relations.  7.  The  rules  established  respecting  pow- 
ers  to  jointure.  8.  The  effect  of  an  excess  in  the  ex- 
ecution of  a  power.  And  lastly,  How  estates  go  in 
default  of  appointment,  or  where  there  is  a  bad  ap- 
pointment. 


Section  I. 

WHAT  ESTATES  MAY  BE  CREATED  IN  POINT  OF  PE&PETUITT. 

1.  Before  we  enter  into  the  consideration  of  the 
estates  which  may  be  created  under  powers  in  point  of 
perpetuity^  it  will  be  necessary  to  ascertain  what  estates 


IM  FOINT  OF  PEBFETUITY. 

i  tm  will  not  pennit  to  be  created  under  an  origi- 
I'iMtmineDt,  by  reason  of  their  tendency  to  a  per. 
ritty.  Mr.  Justice  Buller,  in  delivering  judgment 
BiMMon  V,  Hardca8tle(a),  stated  it  as  settled,  that 
Adiigiless  than  an  estate  of  inheritance  could  be  li- 
tad^vnder  a  power  to  a  person  unborn  at  the  time 
4te^iBKecution  of  the  deed  creating  tiie  power,  he- 
me WBcry  execution  qfa  power  vmA  he  em^pled  with 
F  power  itself^  and  a  Itfe-eslate  to  a  person  not  in  esse 
M  not  hteoe  been  limited  in  the  deed  creating  the 
iwr.  Hie  learned  Judge  dted  several  cases  to  prove 
H'fNnflioa,  which  do  not  bear  him  out,  and  particu- 
1^ mi  opinion  of  Wilmot's  (b)  on  this  point,  who 
iA  4iiffae  had  known  a  case  where  there  had  been 
I  flidy'child,  and  that  child  had,  under  a  power  to 
ipotat  to  dbfldren,  been  made  tenant  for  life,  with 
iotfMar  in  tail  to  its  issue ;  but  he  much  doubted 
Iwttttr  it  could  be  legally  done:  manifestly,  Mr.  ^us- 
le'Mkr  added,  pointing  out,  that  if  a  diild  to  whom 
I  ttUtt  U  limited  under  a  power  is  not  bom  at  the 
JBk  iSbie  power  is  created,  he  can  only  take  an  estate 
'  fadwritance. 

I  dte  Ibis  passage  to  rescue  my  Lord  Chief  Justice 
toot  from  the  imputation  of  havii^  laid  down  any 
rii  doctrine.  That  very  learned  Judge's  doubt  was. 
It  whether  a  person  not  in  esse  could  be  made  tenant 
fWe,  but  whether  under  a  power  to  appoint  to  ehU- 
IMI,  grand-children  were  proper  olgects.  His  doubt 
Me  on  the  estate  limited  to  the  issue  of  the  children, 
not  upon  the  lifc'estate  limited  to  the  child  him- 
His  ofMoion  on  this  point  b  contuned  in  a  case 
pm  wk  ^  which  occurred  while  he  was  a  Judge  of 

(a)  It  T«m  Hep.  241.  (6)  See  9  Wils.  397. 
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B.  R. :  "I  dare  say,"  he  observed,  "  the  variation  in 
the  wording  of  the  will  arose  from  a  notion  lo  (he 
drawer  that  you  cannot  make  an  after-bom  son  tenant 
for  life.  I  have  known  such  a  notion  prevul  in  the 
country,  though  nothing  is  more  untrue{cy*  And  it  is 
incontrovertibly  settled,  that  an  unborn  son  may  be 
made  tenant  for  life,  and  that  a  vested  remainder  maj 
be  limited  thereon  to  a  person  in  esse{d)i  but  it  is 
equally  clear  that  the  estate  cannot  be  limited  to  the 
children  of  the  unborn  tenant  for  life  as  purdnsers. 

Upon  this  point  Mr.  Booth  and  Mr.  Yorke  weie 
clearly  agreed  in  Mr.  Baker's  case.   They  consider- 
ed it  as  a  possibility  upon  a  possibility,  which  the  htw 
would  not  endure  {e).    Mr.  Feame  was  of  the  same 
opinion  (f)^  and  in  Haye  v.  the  Earl  of  Coventi7(/f), 
Lord  Kenyon  said  it  was  clearly  settled,  that  an  estate 
for  life  may  be  limited  to  unborn  issue,  provided  the 
devisor  does  not  go  farther,  and  give  an  estate  in 
cession  to  the  children  of  such  unborn  son,  by  whidi 
expression  it  is  clear  that  he  meant  that  the  children 
could  not  take  as  purchasers.   This  is  proved  by  an 
observation  which  he  made  in  another  case ;  he  said, 
that  "  an  unborn  child  may  be  made  tenant  in  tail,  init 
not  tenant  for  life,  tuith  a  limitation  to  his  chUirenas 
purcfiasers  (A);"  and  it  is  distinctly  liud  down  in  the  rea- 
sons for  the  respondent  in  the  Duke  of  Marlboronjjb* 
case,  that  if  after  the  first  vested  estate  of  freehdd,70i 
limit  a  contingent  estate  or  use  for  life  to  a  person  on- 

(c)  Evans  v.  Astley,  2  Blakat.      (e)  Sec  2  vol.  Ca.  and  OpiB. 
523.  435, 440. 

(rf)  RouUcdge  V.  Dorrel,  2  Vcb.      (Jf)  Posth.  215. 
Jun.  357.  (g)  3  Tenn  Rep.  86. 

[h)  1  Baat,  452, 
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om,  and  then  follow  it  with  contingent  reminders 
1  tail  to  the  sons  or  children  of  such  unborn  tenant 
Mr  life,  such  contingent  limitations  of  the  inheritance 
rould  be  yoid(i) ;  and  we  learn  from  Lord  Kenyon 
tiat  this  doctrine  was  afterwards  recognized  by  the 
earned  Chief,  who  dehvered  the  opinion  of  the  Judges 
m  the  case  in  the  House  of  LordsCA:).    Indeed  a  limi- 
atioo  like  this  is  clearly  void  by  reason  of  its  ten- 
lency  to  a  perpetuity,  independently  of  the  technical 
ilgection  of  its  being  a  possibility  upon  a  possibility, 
irfaich  probably  means  the  same  thing.    For,  in  the 
ftrst  place,  a  life  not  in  being  at  the  creation  of  the 
finutation,  and  a  few  months  for  gestation  are  taken, 
as  the  unborn  tenant  for  life  may  be  in  ventre  matris 
ithis  &tber's  decease.   Then  twenty-one  yeara  and  a 
few  months  more  for  gestation  may  be  required,  as 
the  tenant  for  life  may  in  like  manner  die,  leaving  a 
cMd  in  ventre  sa  mere^  so  that  a  century  may  easily 
elapse  before  the  entail  can  be  barred.   Now,  in  the 
eommon  case  of  a  limitation  to  one  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  the  estate  is  not,  by 
force  (f  the  limitation^  tied  up  for  more  than  a  life  in 
king^  and  twenty-one  years  and  a  few  months,  allow* 
iog  for  the  gestation  and  infancy  of  the  tenant  in  tail, 
dthough  in  this  as  well  as  in  every  other  limitation, 
the  estate  may,  by  successive  deaths  and  infancies,  be 
tied  up  for  a  vast  number  of  years ;  but  that,  as  Mr. 
Justice  Buller  has  correctly  observed,  is  by  opera- 
Hon  of  law,  and  the  limitation  cannot  be  affected  by 
I^gal  consequences(/).    And  it  may  be  remarked  by 

(i)  5  Bro.  P.  C.  608.  Southampton  v.  Lord  Hertford,  2 

{k)  See  1  East,  453.  Ves.  &  Bea.  61 ;  Marshall  v.  Hol- 

(/)  See  4  Ves.  Jun.  p.  328  ;  but  lowaj,  Lord  Chan.  June  1820, 

see  12  Yes.  Jun.  p.  232 ;  see  Lord  MS. 
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the  way,  that  it  is,  perhaps,  not  yet  dear  that  the  kw 
will,  even  in  the  ease  of  an  executory  devise,  pemit 
the  twenty-one  years  and  a  few  months  to  be  taken  id- 
dependently  of  the  birth  and  infancy  of  the  deiiK^m). 

But  as  a  child  in  ventre  sa  mere  is  considered  m  a 
life  in  being,  an  estate  may  be  settled  on  him  for  fiSe, 
with  remainder  to  his  sons  as  purchasers,  in  the  same 
way  as  if  he  were  actually  bom(n). 

11.  To  proceed  to  the  immediate  point  of  inquiiy. 
— ^An  important  distinction  is  established  between  ge- 
neral and  particular  powers.  By  a  general  power  we 
understand  a  right  to  appoint  to  whomsoever  the  do- 
nee pleases.  By  a  particular  power  it  is  meant  that 
the  donee  is  restricted  to  some  objects  designated  ia 
the  deed  creating  the  iK)wer,  as  to  his  own  chi]dren(o). 
A  general  power  is,  in  regard  to  ,the  estates  whidi 
may  be  created  by  force  of  it,  tantamount  to  a  limita- 
tion in  fee,  not  merely  because  it  enables  the  donee 
to  limit  a  fee^  which  a  particular  power  may  also  do^ 
but  I)ecause  it  enables  him  to  give  the  fee  to  whom  be 
pleases ;  he  has  an  absolute  disposing  power  over  the 
estate,  and  may  bring  it  into  the  market  whenever  his 
necessities  or  wishes  may  lead  him  to  do  so.   It  lias 

(m)  See  Gilb.  on  Uses,  270,  n.  servafion,  although  addreued  to 

— ^The  Judges  of  the  Common  an  unborn  child  generailj,  is  efi- 

Picas  have  since  certified  in  fa-  dently  confined  bj  the  context 

vour  of  the  gift    A  case  has  been  a  child  in  ventre  sa  mere, 
directed  by  the  Lord  Chancellor       (o)  See  Butler's  note  to  Ca 

to  the  Judges  of  the  King^s  Bench.  Litt  271 ,  b. ;  and  see  Powell's  Bite 

(n)  Thellusson  v.  Woodford,  to  Feame's  Ex,  Dev.  p.  SST,  !• 

1  New  Rep.  S93,  where  the  ob-  (a) ;  ib.  371,  377. 


[(1)  *<It  is  now  8cttle<l,  According  to  the  dictates  of  common  lente  and  hamanity,lM> 
child  en  ventre  sa  mere,  (or  all  purposes  for  his  own  benefit,  is  conlidered  at  abaoloteljboA 
He  tnkes  by  di'sct-nt,  under  the  stiitiitr  of  distributions — is  entille«l  to  the  benefit  oft  cbvft 
for  rnising  |ioitioiis  f  >r  children — may  be  executor — ^hare  a  giianlian  ataif^ed — in  exeeotorf 
devitet  is  a  life  in  being — may  be  vouched  in  a  common  recovery."  Per  DtrirciK  J. 
viTing  the  opiuiOQ  of  the  Court  in  Svift  t.  Duffidd^  5  Serg.  &  llawlei  S8.] 
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leld  that  such  a  power  is  within  the  exception 
old  annuity  act  of  estates^  of  which  the  grantor 
jd  in  fee  (p).   Therefore,  whatever  estates  may 
Ued  by  a  man  seised  in  fee  may  equally  be  ere- 
ider  a  general  power  of  appointment ;  and  the 
for  the  commencement  of  the  limitations,  in 
f  perpetuity  is  the  time  of  the  execution  of  the 
and  not  of  the  creation  of  it.   Thus  we  have 
hat  if  A  were  to  convey  his  estate  to  his  unborn 
*  life,  remainder  to  the  sons  of  that  son  as  pur- 
the  limitations  to  the  children  of  the  son 
be  void,  as  tending  to  a  perpetuity;  but  if  A 

0  convey  his  estate  to  such  uses  generally  as  he 
appoint,  he  might  afterwards,  upon  the  birth  of 
Kmit  the  estate  to  that  son  for  life,  remainder  to 
M  as  purchasers,  in  predsely  the  same  terms  as 
he  birth  of  the  son  he  had  been  seised  in  fee. 
>well,  in  one  of  his  notes  to  Fearne's  Executory 

admits  this  doctrine  to  be  true,  where  the  ge- 
power  of  appointment,  and  the  fee-simple,  in 
t  of  appointment,  are  vested  in  the  same  person 

deed  creating  the  power.  But  he  contends 
rhere  the  act  is  merely  an  exercise  of  the  power, 
p  of  taking  effect  by  virtue  of  the  power  only^ 
es  limited  by  the  power  must  be  such  as  would 
>een  good  if  limited  by  the  original  deed ;  and 
istrates  this  position  in  the  following  manner(9): 

owner  of  an  estate  in  fee-simple  in  lands,  were 
it  them  to  the  use  of  such  person  or  persons 
rally)  for  such  estate  or  estates,  flfc.  as  he  (A) 

1  appoint,  and  in  the  mean  time,  and  subject  to 

(p)  Halsey  v.  Halls,  7  Term  Rep.  194. 
(q)  Powell's  n.  to  Feane's  Ex.  Dey.  p.  5. 
3  N 
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such  power,  to  the  use  of  B  in  fee,  and  then  A  ezer« 
Gised  his  power  in  favour  of  C,  (a  person  unborn  at 
the  time  of  the  creation  of  the  power)  for  life,  remain- 
der to  his  first  and  other  sons  in  fee,  so  as  to  mko 
the  sons  of  C  take  by  purchase,  he  would  thereby  be 
enabled  to  tie  up  the  property  beyond  the  period  d a 
life  in  being,  and  twenty-one  years  after,  computed 
from  the  time  at  which  the  instrument  cveBAng  the 
power  bore  date  (which  i^  the  point  of  time  to  which 
our  attention  must  be  directed),  in  the  same  mmner 
as  if  such  declaration  were  made  in  the  exerdseofa 
special  power ;  for  in  such  case,  if  the  appointment 
were  valid,  no  complete  alienation  could  take  place 
until  the  unborn  issue  of  the  son  of  C  (if  any),  (he, 
being  unborn  at  the  time  of  the  creation  of  the  power), 
attained  twenty-one.  Or,  taking  it  in  another  point  of 
view,  the  person  in  whom  the  fee  is  vested,  subject  to 
the  power,  could  not  alien  his  estate,  but  subject  to  be 
divested  by  C's  issue  (if  any),  and  such  issue  woidd 
take  the  fee-simple  under  the  power,  as  purcbaaen; 
though  the  unborn  issue  of  a  person  unborn  at  tbe 
creation  of  the  power." 

Now,  in  opposition  to  the  foregoing  remarks^  we 
cannot  fail  to  observe,  that  neither  with  regard  to  the 
limitations  themselves,  nor  to  the  estate  limited  in 
default  of  appointment,  is  there  any  objection  whit 
ever  on  the  ground  of  perpetuity.   In  regard  to  tbe 
limitations,  they  are  merely  such  as  a  man  seised  m 
fee  might  create ;  and,  as  the  power  is  equivalent  to 
the  fee,  the  same  estates  may  be  created  by  force  of 
both.   To  take  a  distinction  between  a  general  powor 
and  a  limitation  in  fee  is  to  grasp  at  a  shadow  whilst 
the  substance  escapes.   By  the  creation  of  the  power 
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10  perpetuity,  not  even  a  tendency  to  a  perpetuity,  ia 
fiffected.  The  donee  may  sell  the  estate  the  next  mo- 
nent ;  and  when  he  exercises  the  power  in  strict  set- 
tlement as  if  he  were  seised  in  fee,  he  creates  those 
Mtatea  only  which  the  law  permits  with  reference  to 
the  time  at  which  they  were  raised.  -  If  we  are  to  con* 
rider  the  interests  of  the  person  who  takes  until  ap- 
pointment, no  perpetuity  in  regard  to  him  is  created 
lieyond  the  life  of  the  donee  of  the  power.  And  when 
Ihe  power  is  executed,  it  is  immaterial  to  hiro  what 
estates  are  created  by  it,  for  in  whatever  mode  the 
fee  is  disposed  of,  his  estate  is  defeated.  But  it  cer- 
tidinly  is  not  necessary  to  advert  to  his  estate,  as  the 
Brand  object  of  the  law's  anxiety  against  perpetuities 
—the  restraint  of  alienation — is  in  this  case  avoided* 
rhe  donee  may,  notwithstanding  the  estate  limited 
Bver  to  a  stranger,  dispose  of  the  estate  in  the  same 
manner  as  if  he  were  seised  in  fee.  There  appears, 
dierefore,  to  he  no  solid  principle  upon  which  the  dis- 
liDCtion  taken  by  Mr.  Powell  can  be  supported. 

With  respect  to  particular  powers,  they  have  a  ten- 
dency to  a  perpetuity,  which  is  not  obviated  by  their 
enabling  the  donee  to  limit  the  fee.  For  the  question 
ia  these  cases  is,  not  whether  the  donee  can  limit  a  fee^ 
bnt  whether  he  can,  through  the  medium  of  his  power, 
dispose  of  the  estate  astfhe  were  seised  in  fee  of  it. 
It  is  well  established,  therefore,  that  under  a  particular 
power,  as  a  power  to  appoint  to  children,  no  estate 
tin  be  created  which  would  not  have  been  valid  if  li- 
mited in  the  deed  creating  the  power.  The  test  of 
the  validity  of  the  estates  raised  is  to  place  them  in 
4e  deed  creating  the  power,  in  lieu  of  the  power  it- 
self. Thus,  if  by  a  settlement  an  estate  be  limited  to 
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A  for  life,  remainder  to  his  children  as  he  shall  appoM; 
and  he  afterwards  appoint  to  a  son  bom  subseqaendj 
to  the  settlement  for  life,  remainder  to  the  children 
of  that  son  as  purchasers,  read  the  limitations  as  if  in* 
serted  in  the  settlement  in  the  place  of  the  power,Hid 
they  wilt  stand  thus :  to  A  for  life,  remainder  to  In 
unborn  son  for  life,  remainder  to  the  sons  of  that  soo 
as  purchasers.  Now  the  limitation  to  the  gnuxl-Ghfl- 
dren  would  have  been  void  if  contained  in  the  setde- 
ment ;  and  therefore  it  cannot  be  sustained  as  a  doe 
execution  of  the  power. 

But  it  is  important  in  these  cases  to  consider  whe- 
ther  the  power  was  created  by  will  or  deed ;  thii 
speaks  from  the  execution  of  it,  that  from  the  dtidi 
of  the  testator,  so  that  in  the  case  of  a  power  creald 
by  will,  children  bom  in  the  testator's  life-time,  thougfi 
after  his  will,  stand  in  the  same  situation  as  children 
born  at  the  execution  of  the  deed  where  the  power 
is  created  by  deed(r).  We  must  be  careful  not  to  de- 
stroy this  distinction  by  extending  it  to  an  instrument 
executing  a  power ;  for  whether  the  power  be  exe- 
cuted by  deed  or  will,  the  limitation,  in  regard  to  tbe 
question  of  perpetuity,  must  receive  the  same  con- 
struction. The  point  of  inquiry  is  the  instrament 
creating^  and  not  the  imXrument  executing^  thepoiver. 

It  remains  to  observe,  that  a  power  may  be  givea 
to  a  person  in  esse^  to  appoint  an  estate  amongst  Ui 
grand-children,  or  more  remote  issue  bom  durii^  bh 
Sfe ;  and  even  where  the  power  is  given  generally  jet 
if  he  only  appoint  to  such  as  are  living  at  his  deatli,^ 


(r)  Duke  of  De?oii8hire  v.  Lord  6.  Cavenduh,  4  Term  Rep.  741. 
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iHIMw  good(I)(«).  There  is  no  olgecd^kfn^  teemed 
flokwenlion  of  such  a  power  on  the  groinil||ioee  of  an 
MHSf  .  And  a  power  to  appoint  to  issue,**^ 
A  lasne,  however  remote,  bom  m  doe  tinie(t).Nnt  an 
•BM'althou^  a  Hmitadcm  under  a  power  nj^iMi' 
ffoid^iM  too  remote,  yet  where  the  power  ia  exeeuttii 
bff  t«Nfl^  the  courts  iniH  comtrue  it  as  a  proper  wHl, 
HiA'  endeavour  to  put  such  a  construction  on  the  limi- 
fflan  as  will  bring  it  within  the  proper  Moiits.  This 
fril  be  considered  hereafter(»). 

4i)  HmU«7  v.  Mawbey,  1  Yei.  (i)  Hockley  v.  Ifawbey.iAiMy. 
fin.  laoi  Boatledge  v.  Dorril,  £      («)  Fide  ktffa,  sect  8. 


Sectiok  II. 


OM  THE  OOVSTRUOnOM  OT  rOWBU  III  SBVXBAIm 

Witf  may  here  consider,  1.  Wliat  estates  may  be 
revealed  under  powers  in  general ;  t.  The  construc- 
'^kn  of  limitations  in  instruments  executing  powers ; 
^^Ind  S.  What  acts  are  authorized  by  different  powers, 
^^f^Herving  the  contnderation  of  such  powers  as  appear 
in  require  a  separate  discussion. 

And  1.  Where  the  intention  is  dear,  a  power  may 
enable  the  dispontion  of  a  fee,  although  no  words  of 
toheritaiice  are  used,  as,  where  a  testator  pves  a  power 
to  sett  lands,  the  donee  may  sell  the  inheritance,  bo. 
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ame  power  he  himttif 
)r  in  a  will,  the  tenanH 
d  to  appoint  the  estate 
I  jointure  for  any  wife 
fe  only^  the  powerwis 
I  trustees  in  fee(&),  df 
de  the  word  liein^  or 
be  trust  was  ezpresdj 
;  and  notwithstanding 
>r  authorized  any  one 
^  iniMession,  to  convert  the  legal  re- 
mainders over  into  equitable  estates,  so  that  no  suboe- 
quent  tenant  for  life  could  raise  a  legal  jointure. 
Upon  the  same  case,  however,  the  Court  of  Common 
Pleas  certified  that  the  appointment  was  void(c),  and 
the  Lord  Chancellor  determined  the  case  according  to 
their  certiiicate((/).   A  general  power  to  dispose  of- 
an  estate  in  favour  of  a  particular  olgect  will  autho" 
rize  the  limitation  of  a  fee,  although  no  words  of  io- 
heritance  are  contained  in  the  power.   This  was  de- 
cided in  the  S6  Car.  s.  in  a  case  which  underwent 
great  consideration(e).    The  devise  was  to  the  testa- 
tor's wife  for  life,    and  by  her  to  be  disposed  of  to 
such  of  my  children  as  she  .shall  think  fit."  It  was 
agreed  that  the  wife  took  for  life  only,  and  that  the  i 
power  to  dispose  did  not  relate  to  her  life-estate ;  bat  | 
the  question  remained  as  to  what  estate  the  wife  wai  J 
authorized  to  limit  to  the  children.   Upon  the  second  1 

(a)  Liefe  v.  Saltingstone,  infreu      (e)  Liefe  v.  Saltingstone»  1  Mod. 

(b)  Wjkham  v.  Wykham,  11  189;  1  Freem.  149,  163,  U6;« 
Bast,  458.  Lev.  104;  Cart  232;  and  i« 

(c)  3  Taunt  316.  Anon.  £  KeL  Cha.  Ca.  6 
((Q  18  Tea.  395. 
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"gqiiieiit,  Vaughan,  Chief  Justice,  and  Atkins,  seemed 
)  Incline  that  she  should  have  power  to  dispose  of  an 
Hate  for  life  only,  because  jf  the  testator  had  said, 
diipo5f  (f  it  to  my  son^  it  would  have  been  but  an 
istate  for  life.  But  Windham  and  Ellis  held  other- 
irise,  as  there  was  a  difference  between  a  devise  of  an 
nterest  and  a  power;  and  they  granted,  that  if  the 
lestetor  had  said  /  dispose  (f  it  to  my  son^  ft  would 
ifere  been  but  for  life ;  but  here  the  testator  gives  a 
lower  to  dispose,  which  seems  to  ifaiply  such  a  power 
I  he  himself  had,  which  was  to  dispose  of  the  fee(I)(X)- 
Lfter  another  argument,  Atkins  came  over  to  the  opi- 
son  of  Windham  and  Ellis,  and  they  three  pronounced 
odgment  in  favour  of  the  power  enabling  a  limitation 
f  the  fee.  But  Vaughan,  Chief  Justice,  dissented 
torn  Ins  brothers,  on  the  ground,  that  the  wife  was 
Berely  to  nominate  what  person  should  take  by  the 
viQ,  tiie  plain  signification  of  which  was,  I  bequeath 
he  estate  to  such  of  my  chHdren  as  my  wife  shall  think 
%  at  her  disposal and  by  this  way  the  children 
muld  take  it  expressly  by  the  gift  of  the  testator ;  and 
Ehe  words  (at  her  disposal)  are  with  relation  to  the 
cMldren,  and  not  to  the  estate :  and  when  she  hath 
Ssposed  of  it  to  any  child,  that  child  shall  have  but 
■  estate  for  life.  But  he  added  (with  some  want  of 
hcorum)  subirascens^  sententint  numerantur  non  pon- 
kmaur. 


(f)  Sec  1  Freem.  164. 

(I)  Levinz  states,  from  the  relation  of  a  friend,  that  Vaughan  and 
Ikins  were  in  favour  of  a  fee,  and  Windham  and  Ellis  contra;  but 
was  misinformed,  £  Lev.  104,  nom.  Sir  Richard  SaltonstaU's  case. 
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In  Leonard  Lovie's  case(^)  the  uses  of  a  feoC 
were  declared  to  be  to  the  use  .of  the  settlor 
with  power  to  make  leases,  and  then  to  the  use « 
performance  of  his  will,  and  to  the  use  of  such  p( 
and  persons  to  whom  he  should  devise  any  edt 
estates  in  the  premises ;  and  it  was  holden,  that 
out  question  he  might  devise  the  land  to  anj  pi 
in  tail  or  fee. 

And  io  a  recent  case  in  the  court  of  King's  Bend 
the  testator,  after  an  estate  for  life  to  hisgrand-di 
ter,  gave  the  estate  to  the  lawful  issue  (f  her  bod 
such  parish  shares^  and  proportions^  manner  and, 
as  she  should  appoint,  and  in  default  of  appoint 
to  the  children  (as  the  Court  deteriiiined)infee. 
Ellenborough,  in  delivering  the  judgment  of  the  C 
said,  that  this  power,  in  the  course  of  the  ai^i 
was  said,  but  not  much  pressed,  to  be  only  a  p< 
to  appoint  to  her  children  in  tail ;  and  if  that  wer 
it  would  furnish  an  inference  that  the  limitations  v 
were  to  take  place  in  default  of  appointment  wei 
tended  to  be  of  the  same  nature.  But  the  ( 
thought  that  this  devise  gave  a  power  to  appoii 
fee ;  for  admitting  that  there  might  be  ground  to 
tend  that  the  power  was  only  to  appoint  in  tail,  ii 
power  of  appointment  had  only  been  to  the  of 
her  lawful  issue,  in  such  parts,  shares,  and  pn 
tions  as  she  should  direct,"  (upon  which  it  was  n 
be  understood  that  they  gave  any  opinion(i),  yet  v 
the  words    manner  and  form"  were  added,  t 

{g)  10  Rep.  78- 

(A)  Rex  V.  the  Marquis  of  Stafford,  7  Bast,  521. 
(t)  See  Fhelp  «•  Hay,  MS.  App.  No.  IS. 
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W  be  no  doubt  but  that  in  order  to  give  them  some 
1^  (and  every  word,  if  it  could,  ought  to  be  made 
mto))  something  more  miist  be  understood  than 
nlj/a  power  of  unequal  division  of  an  estate  to 
lypited  in  a  certain  course  of  descent :  and  if  thcgr 
l.mpn  any  thing  beyond  a  power  of  division^ ^ey 
HU^port  a  power  of  determining  the  naturt^d 
nfity  of  the  estate  the  issue  should  take :  fnd  if  so, 
>>iiiQther  might  appoint  estates  in  fee  to  a)i  or  any 
lier  children. 

b  acase  before  the  late  Master  of  the  Rolls(A:),  the 
iliilltHr,  after  devising  an  estate  to  his  vrife  for  life, 
mM-  unto  and  amongst  all  and  every  our  children, 
^  Wkmanner  and  in  such  proportions  as  she  shall 
nMbt*^  He  then  empowered  his  ¥dfe  to  sell  the 
riitos,  and  to  lay  out  the  money,  and  receive  the 
itOKst  for  life ;  and  after  her  decease  he  directed 
^  ai^inted  the  same,  both  principal  and  interest, 
)  be  ^d  to  and  among  our  children  in  such  pro- 
OftioDs  as  aforesaid.''  The  vndow  made  no  appoint* 
MBOt  iThe  Master  of  the  Rolls  said,  that  though  in 
Mdwrlse  of  the  lands  in  the  first  part  of  the  will 
lere  were  no  words  of  inheritance,  yet  in  the  sub- 
tqnent  part,  the  testator  giving  his  wife  power  to 
fl  the  estate,  and  appointing  the  money,  both  prin- 
ppl  and  interest,  among  the  children,  as  the  testa- 
j^.  oould  not  be  supposed  to  intend  to  give  them  a 
per  interest  in  that  part  than  in  the  former,  they 
1^  several  estates  o^^  inheritance, 
k  should  seem,  therefore,  that  the  Master  of  the 
oDs  thought  that  the  power  did  not  authorize  a  li- 
Avtion  of  the  fee,  but  he  was  not  caUed  upon  to  de- 

{k)  Casterton  v.  Sutherland,  9  Ves.  Jun.  445. 
8  o 
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\0L  and  interest,  and  it  was  determined,  both  at 
and  in  equity,  that  the  power  was  not  executed, 
5,  Chief  Baron,  said,  that  the  power  might  have 
A  well  executed  by  a  grant  of  the  land  until  2,000{. 
.  raised  by  tlie  profits,  or  by  a  declaration  of  uae 
]  2,000/.  was  received,  or  by  a  deed  char^D|^  the 
I  with  the  sum  ;  but  he  doubted  whether  a  release 
:he  inheritance  was  within  the  power,  for  by  this 
le  all  the  subsequent  estates  would  be  destroyed, 
ch  was  not  the  intent  of  the  parties, 
lut  it  should  seem,  that  at  this  day,  if  a  clear  inten- 
{  appeared  to  execute  the  power,  equity  would 
tsider  such  an  execution  as  that  in  Jenkins  v.  Key- 
i  a  substantial,  although  defective,  execution,  and 
uld  relieve  against  the  defect  in  favour  of  the  mort* 
ee ;  and  it  has  been  ruled,  that  in  equity  an  unit- 
ed power  to  charge  an  estate  will  authorize  a  dis- 
ntion  of  tlie  estate  itself,  in  trust  to  sell  and  divide 
i  money  amongst  the  objects.  This  was  decided 
Lord  Rosslyn  in  Long  v.  Long(n),  where  the  estate 
8  limited  to  the  father  for  life,  remainder  to  the  wife 
d  issue  in  strict  settlement ;  and  power  was  given 
the  father,  in  case  there  were  any  younger  children, 
charge  the  estate  with  the  payment  "  of  such  sum 
sums  of  money,"  for  the  benefit  of  the  children,  as 
should  think  fit.  By  his  will  he  directed  the  estate 
be  sold,  and  gave  the  money  amongst  his  children, 
ing  the  eldest  son  a  very  small  portion.  The  bill 
s  filed  for  sale  of  the  estate,  and  the  Chancellor 
»pped  the  argument,  and  treated  the  point  as  clear. 

n)  5  Ves.  Jun.  445  ;  Reg.  Lib.  B.  1799,  fo.  1023.   The  plaintiffs  in- 
that  under  the  power  the  whole  value  of  the  estate  might  be  ap- 
nted  so  as  totally  to  exclude  the  eldest  son. 
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This  appointment  he  said  was  in  substance  exactly  whit 
he  had  a  right  to  do.  The  late  Master  of  the  Rolb, 
addressing  himself  to  this  judgment,  said,  that  it  deter- 
mines  this,  that  to  enable  a  person  to  sell  land  it  is  not 
necessary  to  have  that  authority  given  to  him{o).  The 
terms  of  the  settlement  in  Longr.  liOngs^ave  room  in 
a  peculiar  degree  for  that  implication  ;  for  it  might 
be  contended  that  was  only  a  power  to  charge;  and 
the  estate  was  to  be  in  possession  of  the  eldest  son. 
Of  necessity  it  was  to  be  implied  that  the  estate  was 
to  be  permitted  to  remain  in  the  eldest  son,  to  bearthc 
charge  ;  and  therefore  nothing  but  a  charge  could  be 
intended.  But  it  was  held,  that  as  there  was  nothing 
to  restrain  him  in  the  amount,  and  he  might  have 
charged  the  utmost  value,  he  had  done  only  what  was 
equivalent  to  that.  It  was  supposed  the  eldest  son 
had  all  he  was  entitled  to,  if  he  had  in  money  all  he 
could  have  claimed  in  land. 

It  is  to  be  regretted  that  so  important  a  decision  as 
that  in  the  case  of  Long  v.  Long  sliould  have  been 
pronounced  without  all  the  arguments  which  might 
have  been  adduced  against  it  having  been  heard.  The 
case  of  the  Earl  of  Tankerville  v.  Coke(p),  might  have 
been  cited.  In  that  case  a  jparticular  power  of  join- 
turing was  given  to  a  tenant  for  life,  and  a  general 
power  to  charge  the  lands  with  portions  for  younger 
children.  The  tenant  for  life  charged  the  lands  with 
very  heavy  sums.  It  was  insisted  that  the  Court 
would  cut  down  the  power  as  unreasonable,  as  it  ap- 
peared that  tlie  testator  designed  the  estate  to  remain 

(o)  See  6  Ves.  Jun.  797;  1  Ves.  &  Bea.  478. 

(/))  Mose,  146 ;  and  see  Lord  Hinchinbroke  v.  Seymour,  siq>.  p.  271' 
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family.  Lord  Ch,  King,  assisted  by  Lord  C.  J. 
3nd,  and  Mr.  Baron  Comyns,  held  that  the  do- 
ad  restrained  his  power  by  his  marriage  arti- 
80  that  it  became  unnecessary  to  decide  the 
;  but  all  the  three  Judges  expressed  their  opi- 
bat  the  power  was  under  the  influence  of  the 
^  and  that  an  unreasonable  execution  of  it  would 
ieved  against.  The  hasty  decision  in  Long  v. 
opposed,  as  it  appears  to  be,  by  the  well-con- 
d  case  of  TankervUle  v.  Coke,  can  scarcely  be 
lered  such  an  authority  as  will  control  any  fu- 
ledsion,  should  the  principle  upon  which  it  was 
not  be  approved  of. 

I  late  case  in  the  Common  Pleas,  upon  a  devise 
rife  for  life  of  the  residue  of  the  testator's  pro- 

"  reserving  to  her  full  power  to  will  away  any 
r  proportion  of  his  said  residue  at  her  decease," 
i  gift  over  of  the  residue  of  what  should  not  be 
icd  of  by  his  wife,  it  was  held  that  the  wife  had 
rer  to  dispose  of  the  whole  property(</) 
e  converse  of  the  decision  in  Long  t.  Long,  viz. 
\  power  to  grant  the  land  enabtes  a  charge  of  a 
of  money  on  the  land,  has  also  been  decided, 
was  determined  by  Lord  Hardwicke  in  the  case 
berts  V.  Dixall(r),  where  a  father  had  a  power  to 
nt  and  divide  the  estate  among  his  younger  chil- 
in  sucli  proportions  as  he  should  think  proper, 
father  intending  to  exercise  his  power  gave  a 

sum  to  the  only  younger  child,  and  charged  it 

>ooke  V.  Farrand,  2  Marsh,  and  decree  stated  from  Lib.  Reg. ; 

Taunt.  122.  Palmer  »•  Wheeler,  2  Ball  &  Beat. 

.  Eq.  Ca.  Abr.  668,  pi.  19 ;  18. 
Lppendix,  No.  19.  The  fact* 
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on  the  estate,  and  Lord  Hardwicke  decreed  that  tbe 
power  was  in  substance  well  executed.    It  was  true^ 
he  said,  that  the  direct  terms  of  the  power  were  not 
pursued,  but  the  intent  and  design  of  it  were.  Bwas 
admitted  thai  the  father  might  have  appointed  part  (f 
the  estate  to  be  sold^  and  the  money  raised  by  such  sale; 
and  what  was  done  was  exactly  the  same  thing;  tbe 
Court  might  order  a  sale.   It  was  the  same  to  the  heir 
or  remainder-man  which  way  the  child  was  to  be  pro- 
vided for,  only  that  giving  a  portion  of  the  estate  imgbt 
be  a  mean  to  tear  it  to  pieces,  whereas  now  the  es- 
tate would  be  kept  entire ;  and  it  was  better  for  the 
daughter,  and  perhaps  thought  so  by  the  testator,  that 
she  should  have  a  sum  of  money,  than  a  small  estate; 
and  though  the  will  might  not  enure  as  a  good  exeat 
tion  of  the  power  in  strictness^  yet  within  the  meaning 
and  design  of  it  was  a  good  charge  for  the  young  lady^s 
benefit. 

The  case  put  by  Lord  Hardwicke  in  the  precedipg 
decree,  as  admitted  in  argument,  occurred  in  specie 
in  the  late  case  of  Kenworthy  v.  Bate(5).  The  parent 
had  an  exclusive  power  of  appointing  to  any  of  bis 
children.  He  gave  the  estate  to  trustees,  to  sell,  and 
divide  the  money  amongst  his  children.  The  Master 
of  the  Rolls  treated  this  case  as  infinitely  less  strong 
than  Long  and  Long,  which,  as  we  have  seen,  was  a 
direct  determination  that  a  power  to  charge  indudes 
a  power  to  sell ;  and  the  learned  Judge  thought  it 
followed  that  a  power  to  give  includes  a  power  to 
sell,  for  the  purpose  of  giving  the  money  instead  of 
the  land. 

In  a  case  of  frequent  reference,  prior  in  point  rf 


(s)  6  Ves.  Jun.  793  ;  see  1  Ves.  &  Bea.  7S. 
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me  even  to  the  case  of  Robarts  and  Dixall,  under  a 
txrer  to  appoint  to  ehildren  pr  such  estate  and  eaatet^ 
id  in  such  shares  arid  proporHons^  as  the  parent 
iGwdd  think  fit,  he  limited  a  rent-charge  to  his  young- 
it  80D  and  the  heirs  of  his  body,  and  in  default  of  audi 
Btte  he  charged  the  estate,  which  would  then  go  Id 
iir  ddest  son  under  the  setHemeni,  with  portions  fott 
ts^  daughters(/).  The  execution  of  the  power  waa 
aiisted  by  the  eldest  son.  The  testator  might,  it  was 
IM,  have  distributed  the  land  amongst  his  younger 
hildren  in  what  proportions  he  thought  fit,  but  had 
KM  power  to  devise  a  rent-charge,  or  sums  of  money ; 
Nrt  the  court  over-ruled  this  plea  to  the  daughters  Mil 
'or  their  portions,  and  the  decree  was  affirmed  in  the 
fonse  of  Lords. 

JBut  it  has  been  determined  at  law,  by  three  Judges 
iwnist  one,  that  a  limitation  to  the  use  of  such  pet^ 
»iui  as  Jl  should  appoint,^  such  interests  or  ether* 
iiM^  as  he  should  specify,  did  not  authorize  a  limita- 
m  of  a  rent-charge,  but  a  disposition  of  the  estate 
'  the  land  only(i/). 

In  the  Earl  of  Bath's  case,  Mr.  Baron  Powell,  ad- 
ressfng  himself  to  the  case  of  Thwajrtes  and  Dye, 
lid  that  one  great  question  was,  whether,  the  power 
bdng  to  limit  estate  or  estates,  he  might  limit  a  rent 
Mt  of  those  lands :  It  was  held,  in  equity,  he  mi^f, 
rtd  truly  he  thought  that  he  might  at  law.  There  was, 
be  confessed,  an  opinion  against  it  in  the  case  of  Browne 
V.  Taylor,  where  there  were  three  Judges  against  one ; 
iHrt  really  he  thought  it  was  good  in  law(x). 

(0  Thwaytes  v.  Dye,  2  Vcrn.  Earl  of  Pembroke,  Dy.  263. 
O ;  Raith.  ed.  3  Cha.  Ca.  69.  (x)  And  see  Middleton  v.  Pryor, 

(ti)  Browne  v.  Taylor,  Cro.  Car.  Amid.  393. 
and  Bee  Lord  Arundel  f. 
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From  the  present  temper  of  the  courts,  ^banikga^ 
reaBon  to  suppose,  that  in  a  case  like  Tfii^jrteit'.  Dye 
it  would,  agreeably  to  the  opinion  of  Mr.  Baron  FoweO, 
be  determined,  tiiat  a  rent-chaige  mudii  be  ligoicd 
even  at  law.   There  is  no  magic  in  "  Balife  j 

or  estetes"  mean  quantity  of  interest,  fQp^t-clMiIPl 
is  dearly  a  portion  of  the  entire  intense.  }&  the  land. 
Such  a  determination,  therefore,  would  be  authorize 
as  well  by  the  spirit  as  the  words  of  the  power,  ia 
Bro^e  V.  Taylor  the  words  were  steMidy  in  itxm 
of  the  power  to  limit  a  rent,  and  Cr^^lusUce, 
ofthato^ion.   It  scarcely  admits  (fp^bt,  bi 

in  a  similar  case  the  courts  would,  at  tfiis  daj,,  

that  a  legal  rent  might  be  limited  under  the  pamaJZ 

In  a  recent  case,  a  power  to  a  tenuitfor  liiSs  /ll^ 
raise  or  borrow  any  sum  or  .sums  of  monej,  not  edf 
ceedii^  i,fiOOl.  and  that  without  the  consent  <^  th^ 
trustees,  was  held  to  authorize  the  grant  of  a  renCr 
charge  until  a  principal  sum  of  money  and  intere^' 
should  be  thereby  fully  paidlj/) ;  but  the  House  oi 
Lords  in  affirming  the  decree  particularly  stated  tha^ 
this  was  not  to  be  considered  as  a  general  rule. 

The  principle  of  the  late  decisions,  it  must  be  ob- 
served, has  been  extended  in  practice;  and  some  gen- 
tlemen treat  the  case  of  Kenworthy  and  Bate  as  a  de— 
cision  that  the  power  was  legally  executed.  It  cm. 
not  be  discovered  from  the  decree  what  the  meamiy 
of  the  court  on  this  head  really  was.  The  dectee 
merely  declares  the  power  to  be  well  executed,  ant 
orders  a  sale,  in  which  all  proper  parties  were  to  join(zj. 

We  have  seen,  however,  that  the  case  of  Thwajtes 


(y)  Blake  v.  Marnell,  2  Ball  &  Beat  35 ;  4  Dow.  248.  S.  C 
(-2)  Reg.  Lib.  A.  1801,  fol.  1000. 
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nd  Dye  was  deemed  an  equitable  execution  only ; 
nd  Lord  Hardwicke  admitted,  that  in  Robarts  v. 
ixMj  the  power  was  not  legally  executed.  Of  course 
i  Long  V.  Long,  the  execution  was  deemed  valid  in 
quity  only(a).  In  most  of  these  cases  it  may  well  be 
eM  that  the  power  is  stibstantiaUy  executed ;  hut 
(NMistently  with  the  established  rules  on  the  construct 
kwi  of  powers  at  law,  it  could  not  he  determined  that 
^  power  to  charge  includes  a  power  to  give  the  estate 
tie^  or  that  a  power  to  give  the  e^ate  to  one  enables 
^9ft  of  it  to  another  to  sell  for  his  benefit.  I'he 
trustee  in  that  case  is  not  an  object  of  the  power,  and 
the  courts  of  law  would  not  advert  to  the  trust.  The 
)arty  not  being  an  object  of  the  power  is  of  itself  a 
cilfident  objection  to  the  execution  at  law ;  for  in 
ervey  and  Hervey,  under  a  power  of  jcrintuiing.  Lord 
ardwicke  considered  it  clear  that  no  conveyance 
^uld  be  pursuant  to  the  power  but  what  was  to  the 
^i0e  herself  only(6).  Nor  is  the  case  of  Peters  v. 
[asbam,  which  will  be  hereafter  stated,  an  authority 
Sainst  this  rule ;  for  there  it  was  considered  that  the 
onee  bad  only  to  select  the  land,  and  not  to  limit  the 
3tate(r).  These  therefore  cannot  be  considered  as 
ftses  of  legal  executions.  To  make  them  so,  a  power 
0  f9ve  the  estate  to  must  be  read  as  if  it  autho- 
ized  a  gift  to  any  other  person  for  his  benefit.  Even 
11  cases  like  Thwaytes  v.  Dye,  and  Browne  v.  Taylor, 
^  court  of  equity  could  scarcely  hold  the  power  ItgaUy 

(a)  See  Reg.  Lib.  B.  1799,  fol.  (6)  1  Atk.  563,  564;  and  see 

The  eldest  son  was  direct-  Ambl.  341. 

^  to  join  in  the  convejance  when  (c)  Fitzg.  156 ;  Fortes.  339,  in- 

'^^ftge ;  and  see  Jennings  v.  Key-  /ra,  sect  8,  11. 
wpra. 
8  P 


450  or  TftR  coNSTiiiKmoir 

executed  without  the  last  case  tui^ng  first  MKil^Mp- 
ruled  in  a  court  of  law.  *^  *  f 

A  power  to  grant  a  rent-cbat^  on  my  pMi^  . 
estate  of.  a  particular  value  will  not,  even  blfilliflf^ 
authorize  a  charge  of  the  rent  on  the  entire  estil^tl- 
ieauae  in  such  cases  the  intent  is  that  the  whbfe  e|||ll 
•haH  not  be  incumbered(<{) ;  so  a  power  to  Mtit^firt 
of  the  land  of  a  given  value  will  not  auihoiMirpM  ' 
of  a  rent-charge  of  the  same  value  on  the^MirW- 
tateCe),  but  equity,  where  there  is  a  proper '(Mlii|tali^^ 
tioii,  will  of  course  relieve  against  the  defiSclMii^, 
cution. 

In  Whitlock's  casef^)  it  was  laid  dtiWB  Wia  il^ 
to  by  the  whole  Court,  that  und6r  a  power  to  ftldttii. 
estate  for  three  lives,  the  donee  catinot  Viafce  i  kite 
for  ninety-nine  years  deternr>inable  upM  threefivei.^ 

But  in  that  case  a  distinction  was  liken  MNrMi 
such  a  particular  power  affirmative  and  a  geneid 
power  restrained  with  a  negative,  as  a  power  gene- 
rally  to  make  leases,  with  a  proviso  that  they  ^duM 
not  exceed  three  lives  or  twenty-one  years ;  under 
which  it  was  determined  that  he  might  make  a  Ie«e 
for  ninety-nine  years  determinable  on  three  livesi  6^ 
cause  the  power  was  absolute  and  indefinite ;  and  the 
proviso  of  correction  is  added,  that  the  lease  shall  not 
exceed  three  lives  or  twenty-one  years,  which  daaw 
is  negative,  and  qualifies  the  generality  of  the  first  pro* 
viso ;  and  a  lease  for  ninety-nine  years,  determinabk 
on  three  lives,  does  not  exceed  three  lives,  although  0  i 
truth  it  is  not  a  lease  for  lives. 

(rf)  Hervey  v.  Hervey,  1  Atk,  561. 
,   (e)  Earl  of  Tyrconnel  v.  Duke  of  Ancaster,  2  Ves.  5061 
(f)  8  Rep.  69,  b.  S.  C.  1  Brownl.  169>  nom.  Chappel  v.  WittQack. 
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.-  The  first  resolution  io  Wlutlock's  case  appears  to 
HMe  been  much  debated  in  a  case  called  Ratde  v, 
ll0|ih|in(A),  where,  under  a  power  to  a  tenant  for  life 
n  ^parriage  settlement  to.limit  the  estate  to  any  wo- 
Biniie  should  marry,  for  her  life,  by  way  of  jdnture, 
bar  of  dower,  he  made  a  lease  for  ninetj^4iine 
determinable  on  the  death  of  his  wife ;  aiid  it 
ilp^.determined  in  the  Court  of  King's  Bench,  whilst 
itird  Hardwicke  was  Chie^  that  however  she  nug^t 
iMntitled  to  relief  in  a  court  of  equity,  it  could  never 
pVil^d  to  be  an  execution  of  the  power ;  for  the  estates 
tiei  very  different,  one  being  a  freehold,  and  the  other 
kj^Wttel,  and  the  freehold  in  her  being  a  qualification 
\Q  tny  jiture  husband  to  be  a  member  of  parliament, 
^  gUKt  ^c.  But  if  the  power  had  been  general  to 
p|!9?ide  fer  a  wife«o  as  that  he  did  not  make  a  greater 
if$0fe  4han  for  Itfe^  because  an  estate  for  years  deter- 
wiwuhle  on  a  life  is  a  less  estate,  such  an  estate  mig^t 
[MM  been  raised  by  virtue  of  the  latter  power,  which 
p^liorises  the  creation  of  any  estate  that  is  not  greater 
|M|»  an  estate  for  life(i).  And  the  Court  founded 
fefl^i^cision  on  Whitlock's  case,  and  treated  it  as  a 
rei7  plain  case. 

In  a  case  before  Lord  Mansfield,  he  said,  that  in  the 
mat  of  Rattle  v.  Popham  the  Court  thought  themselves 
bound  by  Whitiock's  case,  and  held  the  lease  not  to 
lie  warranted  by  the  power.  The  widow  broi^bt  her 
Utt  in  the  court  of  Chancery;  and  Lord  Talbot,  ar- 
gimig  from  the  same  premises,  the  power  and  the 

(A)  Sir.  992 ;  Cunn.  lOS ;  and  see  2  Yes.  644 ;  and  see  accordinglj 
Clisrchman  o.Harre7, 1  Amb.  SS5 ;  the  same  point  decided, 
(t)  See  10  East,  181. 
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lease,  without  any  other  circumstance,  held  the  lease 
to  be  warranted  by  the  power.    He  said  it  was  not  a 
defective,  but  a  blundering,  execution  ;  and  he  decreed 
the  defendant  to  pay  all  the  costs,  both  at  law  and  in 
equity  (A:). 

Lord  Mansfield  adduced  this  decision  of  Lord  Td- 
bot^s  in  support  of  his  favourite  doctrine,  that  what- 
ever  was  an  equitable,  ought  to  be  deemed  a  legal, 
execution  of  a  power.    In  a  late  case  before  Lord  Re- 
desdale,  in  which  he  combated  this  doctrine,  he  sud, 
that  if  Lord  Mansfield  found  fault  with  the  dedsioQ  in 
the  case  of  Rattle  v.  Popham,  as  he  was  represented 
to  have  done,  he  (Lord  Redesdale)  thought,  with  de- 
ference, that  there  was  no  ground  for  the  remark(/); 
and  indeed,  notwithstanding  Lord  Mansfield's  asser 
tion,  it  appears,  from  a  manuscript  note  of  the  case, 
which  will  be  found  in  the  Appendix  to  this  volume, 
that  Lord  Talbot  admitted  clearly  that  the  power  was 
not  well  executed  at  law,  but  he  relieved  the  wife 
against  the  defective  execution,  on  the  general  role  of 
equity(TO) ;  and  on  the  same  principle,  viz.  relief  of 
equity  against  the  defect,  Lord  Nottingham,  when  Lord 
Keeper,  is  reported  to  have  said  that  the  resolution 
in  Whitlock's  case  might  be  laughed  at(n). 

In  a  late  case(o),  where  a  power  authorized  a  lease 
"for  any  number  of  years  not  exceeding  twenty-one 
years,  or  for  the  life  or  lives  of  any  one,  two,  or  three 
person  or  persons,  so  as  no  greater  estate  than  for 
three  lives  be  at  any  one  time  in  being  in  any  part  of 


(k)  2  Burr.  1147. 
(/)  1  Scho.  &  Lef.  71. 

S.  C.  nom.  Newport  v.  Sa- 
vage, MS.  App.  No.  20. 


(n)  1  Frecm.  508. 
(o)  Roe  V.  Prideaux,  10  East 
158. 
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[ie  premises,''  the  Court  held,  that  the  power  autho- 
ized  a  lease  for  years,  or  a  lease  for  lives,  but  not  a 
taae  for  years  determinable  on  lives.  They  relied 
pon  the  distinction  in  Whitlock's  case,  where  the 
lower,  as  in  this  case,  particularised  the  species  of 
Base,  and  they  treated  the  case  of  Rattie  v.  Popham 
m  well  decided  at  law. 

The  result  of  the  authorities  appears  to  be,  that, 
object  to  the  distinction  taken  in  Whitlock's  case, 
vhere  a  freehold  interest  is  authorized  to  be  appointed 
inder  a  power,  a  different  species  of  estate,  although 
em  valuable,  as  a  term  of  ninety-nine  years  determina- 
te with  the  life,  cannot  at  law  be  granted.  But  that 
n  equity  such  an  execution  will  be  supported,  because 
ess  than  the  power  is  effected,  and  it  clearly  appears 
low  much  less :  If  the  appointee  should  outlive  the 
lioety-nine  years,  the  estate,  as  to  the  residue  of  his 
ife,  will  be  undisposed  of,  and  will  go  over  to  the  re- 
rnainder  man,  or  other  person  entitled(j!i). 

But  although  a  different  interest  cannot  be  given 
kom  that  designated  in  the  power,  for  example,  a 
chattd  interest  instead  of  a  freehold,  yet  it  seems, 
that  where  the  nature  of  the  interest  is  the  same,  the 
ippointment  will  be  good  at  law  as  well  as  in  equity, 
dthough  the  power  is  not  executed  to  its  fullest  ex* 
tent. 

Of  course,  if  a  power  expressly  require  that  an  es- 
tate in  fee,  and  no  other^  shall  be  appointed,  a  less  es- 
tate than  a  fee  cannot  be  limited  ;  and  even  where  a 
power  authorizes  the  appointment  of  a  fee,  and  there 
are  not  any  express  words  of  restriction,  it  has  been 


ijp)  See  S  Yes.  645  ;  Qmrchman  v.  Harvey,  Ambl.  335. 
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considered  in  practice  th.at  a  less  estate  cannot  be 
given(^).    But  in  the  case  of  Bovey  v.  Smith,  it  was  l 
said  by  the  Court  that  such  a  power  may  be  executed  ' 
at  several  times ;  an  estate  for  life  may  be  appointed 
at  one  time,  and  the  fee  at  another  time(r).   And  the 
case  of  Phelp  v.  U^y(s)  appears  to  be  a  direct  autbo* 
rity,  that  under  a  power  to  appoint  to  one  or  more  of 
several  objects,  tfwir^  his  or  ker^  heirs  and  assigns,  in 
such  manner,  form,  ^c.  as  the  donee  may  choose,  an 
estate-tail  may  be  given.    The  words  there  were  pe- 
culiarly strong.   The  limitation,  which  was  in  a  deed, 
was  to  the  use  of  three  children,  or  to  any  or  either 
of  them,  their,  his,  or  her  heirs  and  assigns,  in  such 
manner  and  form,  and  by  and  after  such  rates,  shares, 
and  proportions,  and  charged  and  chargeable  with 
such  sum  and  sums  of  money  unto  and  amongst  any 
or  either  of  them,  and  at  such  time  or  times,  as  the 
mother  should  appoint ;  in  default  of  appointment,  to 
the  children  as  tenants  in  common  in  fee.   The  donee 
appointed  a  sum  to  one  child,  and  the  estate,  sulgect 
to  that,  to  another  (as  the  Court  determined)  in  tml, 
with  remainder  to  the  first  in  tail.    And  Sir  Thomas 
Sewell,  Master  of  the  Rolls,  decreed  in  favour  of  the 
appointment. 

In  ill-penned  powers  of  sale  it  sometimes  happens 
that  the  party  is  authorized  to  appoint  the  estate  to 
the  purchaser,  his  heirs  and  assigns,  which  shoidd 
never  be  done(<) ;  for  it  has  in  this  case  also  been 
contended  in  practice,  that  the  estate  can  only  be  ap-  . 
pointed  to  the  purchaser  in  fee,  and  not  to  uses  to  bar 

{q)  See  Snape  v,  Turton,  Cro.       («)  MS  Appendix,  No.  18. 
Car.  472.  (0  Vide  suprOj  p.  200. 

(r)  1  Vera.  84. 
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lotrer,  or  to  any  other  ittet  which  the  case  may  rc- 
lOiM.   To  obyiate  this  difficidty,  where  it  was  intend^ 
H  4o  har  the  purchaser's  wife  of  dower,  it  has  beeil 
jMihied  (contrary  to  the  fact)  that  the  contract  was  en. 
tt^iito  by  j9,  as  i^ent  for  B,  the  real  porchaser,  and 
UttiMate  has  been  conveyed  to  j9  in  fee,  in  trust  for 
id%urchaser.  But  upon  the  authority  of  Phelp  and 
Ajf  It  may  be  thought  that  the  doubt  in  this  case  is 
iM%eli  founded.   If  it  be  well  founded,  there  is  great 
Maon  to  contend  that  the  estate  must  be  conveyed  to 
M^'i^rdiaser  himself  in  fee,  and  that  a  conveyance  to 
k'lledttotis  purchaser  as  a  trustee  would  be  absolutely 
Mid,  be  not  being  an  otgect  of  the  power.   But  really, 
H^tefi  ills  once  admitted  that  the  intention  of  the  power 
is  to  bei  regarded,  and  not  the  precise  terms  of  it(fi), 
lliere  seems  to  be  no  ground  for  this  practice.  The 
Menfion  expressly  is,  that  the  inheritance  of  the  estate 
AUI  be  sold,  but  the  mode  of  the  conveyance  rests  in 
ftfr^reast  of  the  purchaser.   The  direcdon  simply 
iiiUMBits  to  a  declaration  that  the  fee  shall  belong  to 
Bw  iMrchaser.   It  merely  expresses  what  would  be 
iniplfed  in  the  power,  in  the  absence  of  an  express 
provMon,  it  being  clear  that  a  power  to  trustees  to 
sell  an  estate  will  authorize  them  to  appoint  the  estate 
lioi  tfie  purchaser  in  fee,  although  the  power  be  silent 
A  that  head.   Now,  if  the  direction  were  wholly 
omitted  it  would  scarcely  be  doubted  that  the  estate 
ori^t  he  conveyed  to  any  uses  the  purchaser  should 
desire.   Therefore,  according  to  the  rule  of  law,  that 
es^esHo  eorum  qua  tacite  insunt  nihU  operatttr,  it  may 
be  contended,  independently  of  dedsion,  that  although 


(u)  See  Morris  v.  Preston,  ii^ra. 
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ibe  trustees  of  the  power  are  only  autfaoiizi 
words  of  it  to  appoint  the  estate  to  the  poi 
fee,  yet  they  may  appdnt  it  to  uses  to  bar  < 
in  any  other  manner  that  the  purchaser  may 
The  case  of  Phelp  and  Hay  only  shows  tt 
interest  may  be  appointed  than  that  authorixi 
the  interest  is  a  freehold.  But  the  same 
applies  to  chattel  interests ;  nor  are  cases  wi 
this  head.  In  the  case  of  Briers  (or  BreerB)^ 
ton(a7)  (which,  like  most  of  the  cases  in  the 
porter  it  is  scarcely  possible  to  comprehend), 
to  hsTe  been  holden  at  law,  that  under  a 
grant  an  annuity  till  MOL  was  received,  ao 
might  be  granted  till  a  less  sum  was  raised ;  i 
and  Twisden  said,  that  on  the  statute  for  leas* 
wise  than  for  three  lives  or  twenty-one  yean 
for  less  is  good,  which  is  a  clear  point  An 
case  of  Haris  v.  BessieCj/),  a  power  was  ^vc 
vise  300{. ;  and  the  donee  disposed  of  SOOl.  I 
and  it  was  held  good  by  the  Court,  and  the 
distinction  between  a  power  of  attorney  to 
lease,  and  a  power  reserved  for  that  purpose, 
first  case  a  lease  cannot  be  made  for  less,  in 
it  may. 

Where  a  power  is  to  lease  for  any  term  oi 
of  years  not  exceeding  a  given  number,  a  le 
of  course  be  made  for  any  term  within  the  lie 


In  Winter  v.  Loveday,  a  question  arose  upoi 
plicated  power,  whether  it  authorized  a  lease  fo 


(x)  3  Keb.  692,745. 


(y)  1  Keb.  347. 


OF  POWERS  IN  GENERAL.  457 

absolute,  or  dependent  upon  lives(z).  The  power  was 
Id  lease,   if  in  possession  for  one,  two,  or  three  lives, 
vr  for  the  term  of  thirty  years,  or  for  any  other  num- 
ber or  term  of  years,  determinable  upon  one,  two,  or 
three  lives,  or  in  reversion  for  one  or  two  lives,  or  for 
the  term  of  thirty  years,  or  for  any  other  number  or 
term  of  years,  determinable  on  one  or  two  lives/' 
Mr.  Justice  Rokeby  held,  that  a  teim  could  only  be 
granted  determinable  upon  lives  ;  but  Lord  Chief  Jus- 
tice Holt,  and  Turton  and  Eyre,  Justices,  held,  that  a 
lease  for  thirty  years  absolutely  was  good  within  the 
proviso,  for  the  words  of  the  proviso  were  for  one  or 
two  lives,  or  for  the  term  of  thirty  years,  or  for  any 
otiier  number  or  term  of  years,  determinable  on  one 
or  two  lives,  ijc.  where  the  repetition  of  the  particle 
(for)  disjoins  and  separates  the  sentence,  and  makes 
M>  many  distinct  clauses,  so  that  the  donee  had  power 
to  malse  leases  either  for  one  or  two  lives,  or  for 
thiity  years,  or  for  any  number  of  years,  determina- 
ble on  one  or  two  lives ;  he  had  his  election  to  make 
the  one  lease  or  the  other ;  if  he  could  not  lease  but 
fop  thirty  years  determinable  on  two  lives,  the  prepo- 
Mtion  (for)  in  the  clause  (for  the  term  of  thirty  years) 
would  govern  the  whole  sentence,  which  would  have 
been  penned  in  this  manner,  viz.  for  the  term  of  thirty 
years  determinable,  ijc.  or  rather,  for  any  terra  or 
number  of  years  determinable  on  one  or  two  lives ; 
for  if  such  a  construction  were  to  be  made  what  occa- 
sion would  there  be  for  these  words  (for  the  term  of 
thirty  years)?  They  might  be  entirely  omitted ;  but 
w  the  sentence  runs,  for  the  term  of  thirty  years,  or 


1  Com.  37,  and  other  books ;  and  see  Roe  v.  Prideauz,  10  East, 

158. 
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for  any  other  number  or  term  of  years,  such  repetitkn 
or  reiteration  makes  them  distinct  clauses  ;  and  as  the 
first  (for)  governs  the  fii-st  clause  (for  the  term  of 
thirty  years),  so  the  last  preposition  (for)  governs  the 
latter  clause  (for  any  term  or  number  of  years  deter- 
minable, ijc.)  and  explains  the  intent  of  the  parties  to 
be,  that  leases  might  he  made  for  any  number  of  years 
determinable  on  lives,  so  in  like  manner  for  UArty 
years  absolutely. 

In  the  case  of  Lutwich  and  Piggot(a),  the  ^irer 
was  to  demise  for  three  lives  or  twenty-one  years^  or 
under  or  for  any  term  of  years^  upon  one,  two,  or  three 
lives,  or  as  tenant  in  tail  in  possession  might  do.  It 
was  insisted  that  a  lease  for  twenty-one  years  only 
could  be  granted  determinable  upon  lives ;  but  the 
Court,  with  great  reason,  supported  a  lease  granted 
under  the  power  for  ninety-nine  years,  determinable 
upon  three  lives. 

A  general  power  to  a  tenant  for  life  to  grant  a  term 
or  estate,  without  specifying  the  duration  of  it,  will 
enable  him  to  grant  a  term  beyond  his  own  life,  al- 
though it  defeat  the  remainders  over,  for  otherwise 
the  power  would  be  merely  idle  and  void,  as  eveiy 
tenant  for  life  may  alien  the  estate  during  his  own 
life(ft). 

A  power  to  grant  an  interest  in  possession  will  not 
of  course  authorize  a  grant  in  reversion.  IWwt 
amounts  to  a  reversion  is  a  question  which  generally 
occurs  only  on  leases,  and  shall  therefore  be  reserved 
for  the  next  chapter.  In  the  same  place  we  sbaS 
have  occasion  to  consider  in  what  cases  concurrent 

(a)  3  Mod.  268. 

(b)  Hele  v.  Green,  2  Ro.  Abr.  261,  pi.  10. 
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^terests  can  be  granted(c).  But  we  may  here  notice 
lit  although  a  reversionary  interest  be  granted  where 
16  power  authorizes  a  grant  in  possession  only,  yet 
luity  will  in  some  cases  supply  the  defective  execu- 
)n  of  the  power  where  there  is  a  meritorious  consi- 
^ratioD  in  the  appointee(£?). 

lo  considering  the  extent  of  a  power,  the  intention 
'  the  parties  must  be  the  guide.  Thus,  on  the  one 
nd,  a  pow.er  limited  in  terms  has,  in  favour  of  the 
tention,  been  deemed  a  general  power,  whilst  on  the 
her  hand  a  general  power  in  terms  has  been  cut  down 
I  a  particular  purpose. 

The  case  of  Talbot  v.  Tipper(e)  is  an  instance  of 
le  first  construction.  In  a  settlement  by  Sir  John 
ortescue  he  reserved  a  power  to  make  leases  with 
lie  or  without  fine,  and  rendering  such  rents  and  ser- 
Ices  as  he  should  think JU.  He  made  a  lease  without 
serving  any  rent ;  and  it  was  objected,  that  some 
int  ought  to  be  reserved,  and  there  not  being  any, 
is  power  was  not  well  executed  ;  but  the  objection 
"as  overruled,  because  it  being  to  reserve  such  rent 
B  he  should  think  fit,  and  he  having  thought  fit  to  re- 
srve  no  rent,  this  should  not  avoid  the  execution  of 
le  power,  and  especially  he  not  having  said  such 
early  rent ;  so  that  a  pepper-corn  reserved,  payable 
>rty  years  after,  would  have  been  sufficient,  and  there- 
)re  such  matter  should  not  be  regarded  as  a  cause 
ufiicient  to  avoid  the  lease,  where  he  had  made  it 
ubject  to  a  trust  to  pay  the  rents,  issues  and  profits, 
o  such  persons  as  he  should  direct. 
In  the  late  case  of  Morris  v.  VresXon(f)^  it  appeared 


(c)  Chap.  10,  sect  3, 

(d)  Anon.  2  Freem.  224. 


(e)  Skin.  427. 

Cf)  7  \e9.Jm.  54T. 
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that  in  a  settlement  powers  of  sale  and  exdinp  wcR 
^ven  to  the  trustees  to  preserve  condngent  mntti- 
ders.   And  there  was  a  power  in  case  of  ^faA 
of  an  J  or  either  of  the  trustees  for  the  bosband  oriift, 
or  the  survivor,  rvUh  the  consent  (f  the  mrcmf^  t^ 
trustee  or  co4rusteeSj  to  appoint  any  new  tmslM  n 
trustees,  and  upon  such  appointment  the  mnm^e^ 
trustee,  should  convey  the  estate,  so  that  the  swvhh 
ing  trustee  or  trustees^  and  the  new  trustee  ortnatoes, 
might  be  jointly  concerned  in  the  trusts,  in  the  wns 
manner  as  such  survrmng  trustee  and  the  penon  SD 
dying  would  have  been  in  case  he  were  Uving.  Tte 
purchaser  objected  to  the  title  of  the  trustees  under 
the  power  of  sale,  because  they  were  not  appoiotod 
until  the  death  of  both  the  trustees  under  the  or^fanl 
settlement,  which  was  not  authorized  by  the  power, 
but  the  objection  was  waved  without  ai|;ament  Mow 
the  power  in  terms  clearly  did  not  extend  to  the  event 
which  happened  :  it  contemplated  only  an  appointment 
on  the  death  of  one  trustee,  and  not  an  appointment 
after  the  death  of  both  ;  but  the  ground  on  which  the 
plaintiffs  counsel  waved  the  objection  must  be,  that 
the  intention  of  the  power  was,  that  new  trustees 
should  be  appointed  whenever  circumstances  migbt 
require  it.    Clear  as  this  point  appears  to  be,  it  is  to 
be  regretted  that  the  opinion  of  the  Court  was  not 
taken  upon  it.    It  has  more  than  once  happened,  that 
what  counsel  have  given  up  in  argument  the  Court 
have  enforced. 

An  example  of  the  second  kind  is  exhibited  in  the 
case  of  Bristow  v.  Warde(^).   There,  by  marriage 


(g)  2  Ves.  Jun.  336.  This  case  however  must  not  be  considered  is 
establishing  a  general  rule. 
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ttfcles,  funds  of  each  party  were  agreed  to  be  setfled 
»  the  husband  and  wife,  and  then  as  the  husband 
hoold  appoint  generally^  and  in  default  of  appoint^ 
lent  tr  the  children  of  the  marriage  as  usud.  It 
mB  insisted  that  his  power  was  indefinite,  and  not 
onfkned  to  children.  But  Lord  Rosslyn,  after  observ- 
^^  that  the  articles  were  made  in  order  to  secure  a 
rovision  for  the  intended  wife  and  the  issue  of  the 
Hurriage,  said  that  it  would  be  a  forced  construction 
f  articles  to  hold  that  a  provinon  to  be  made  for  chil- 
Iren,  in  default  of  appointment,  to  be  equally  distri- 
ittable  in  the  case  of  an  appointment,  should  be  sub- 
set to  Ids  debts,  which  would  be  the  necessary  conse^ 
luence  of  holding  that  he  had  an  indefinite  power  of 
ippointing,  for  if  he  had  that  indefinite  power  it  would 
le  assets ;  he  might  appoint  to  any  one ;  his  creditors 
soold  afiect  it ;  and  if  he  executed  his  power  for  the 
Mdren,  the  children  roust  take  it  subject  to  the  debts 
if  tihieir  father.  It  was  not,  he  added,  the  natural 
rame  of  such  a  settlement,  nor  was  it  the  construc- 
ioii  of  the  words  of  this.  It  was  clear  the  power  of 
kf^intment  was  not  indefinite,  but  was  confined  to 
he  issue. 

The  cases  of  Lord  Hinchinbroke  v.  Seymour(A),  and 
he  Earl  of  Tankerville  v.  Coke(i),  which  have  been 
dready  noticed,  are  also  strong  authorities  that  a  ge- 
leral  power  may  be  restrained  to  a  particular  purpose, 
?liere  the  intention  of  the  parties  demands  such  a  con- 
itruction.  And  in  Mildmay's  case,  in  my  Lord  Chief 
rustice  Coke's  first  report(A:),  the  estate  was  settled,  in 
lefiBiult  of  issue  male,  on  the  settlor's  three  daughters 
D  tail,  with  cross  remainders.   And  it  was  provided 


{h)  Supra,  p.  271.  (»)  SuprOt  p-444.  {k)J.  175,  a. 
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\  ia  default  of  appointment,  given  amongst  the  ob- 
lels  of  the  power,  if  there  should  ultimately  be  but 
le  •object  of  the  power,  an  interest  cannot  be  limited 
i  hill}  under  the  power,  determinable  on  the  happen- 
(gef-a  particular  event,  for  example,  his  death  under 
pMy-one  without  issue : 

'IMs  was  decided  in  the  case  of  Doe  v.  Denny(I). 
bepe,  under  a  marriage  settlement,  the  estate  was 
■Red  to  the  use  of  such  child  or  children  of  the  mar- 
Ig^  «id  for  such  estate  and  estates,  and  sutgect  to 
ith  powers,  conditions,  provisos,  and  limitations,  as 
lie  infe  should  appoint;  and  in  default  of  appoint- 
MUt,  to  die  use  of  the  children  in  fee ;  and  in  defiuilt 
r  issae,  then  as  the  wife  should  appoint  geaerafif . 
Iiere  was  only  one  child  of  the  marriage,  and  the 
ife,  by  virtue  of  her  powers,  devised  the  estate  to 
NT  von  in  fee ;  and  in  case  he  should  die  under  twenty- 
He,  9nd  without  ume[\\  then  over.  The  Court  said, 
lat  it  was  clearly  the  intention  of  the  parties  to  the 
Sidettient  that  the  issue  should  take  an  estate  in  fee ; 
nd«fter  showing  that  the  general  power  given  to  the 
rife  never  arose(m},  they  held  that  the  son  took  an 
state  in  fee  under  the  devise  to  him,  or  an  estate  in 
M  under  the  marriage  settlement ;  and  in  one  report 
:  is  said  that  the  wife  could  not  alter  the  estate  of  the 

in  the  later  case  of  Roe  v.  Dunt(n),  a  copyhold  es- 
lie  was  surrendered  to  the  child  or  children  of  the 
carriage,  in  such  proportion  and  proporticms,  and  for 

(0  Say.  295,  reported ;  2  Wil»,      (m;  Firfe  supw,  p.  £75. 
ir.  cited.  (n)2  WUs-SSe. 

(I)  Thew  words,  which  are  very  important,  are  not  noticed  ih  Bayer's 
sport. 
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Ifeb  power,  would  merge  !h  the  estate  6f  inheritance. 
BM  Mr.  Sergeant  Wilson,  the  re^rter,  adds  a  qusere 
UpiMbh  of  th6  tiord  Chief  Jdstice  in  Roe  and 
Mni^  on  the  question  under  consideration.  He  does 
HH^  Il6wever,  advance  any  iar^uknent  against  the  opi- 
■di^  lior,  perhaps,  would  it  be  easy  to  frame  one« 
llMli;  the  power,  as  iik  that  casle,  authorizes  an  ap- 
^riMinent  to  thie  child  or  children  of  the  marriage,  for 
Midi  Mo^  and  eaates  as  the  donee  shall  limit,  thig 
ibMb  of  the  instrument  cannot  be  satisfied  without 
iMng  the  donbe  a  power  to  limit  the  quantity  of  estate 
Wt^'tiken  by  a  single  cfdld^  the  only  object  of  the 
p&ki/ti  A  contrary  construction  would  lead  to  endless 
ififlkidtles.  Suppose  there  to  be  two  objects  of  the  pow- 
iMMH  be  admitted  that  an  appointment  of  the  estate 
ttf  iiiem  in  tail,  with  cross-remainders  between  them  in 
kfl^  ¥^otild  be  good ;  then  take  it  that  otie  dies  in  the 
n^tne  of  the  donee  of  the  power  without  issue,  so 
fBil  the  survivor  becomes  the  only  object  of  the  power ; 
ifihilit  be  seriously  argued  that  the  appointment  would 
IftibM  event  become  void,  and  that  he  would  take  the 
Ibft  liMer  the  limitation  in  default  of  appointment ;  and 
if  fliis  appointment  be  good,  does  it  not  follow,  on  the 
iMmie  principle,  that  an  appointment  to  a  single  and  the 
iMily  object  of  such  a  power  in  tail  is  equally  valid  ?  In 
tttith,  in  both  the  above  cases,  the  appointment  appears 
Ibffaave  been  made  with  a  view  to  defeat  the  limitation 
iii^e  deed  to  the  object  of  the  power  in  default  of  ap- 
pointment, and  to  increase  the  interest  of  the  person 
executing  the  power  at  the  expense  of  the  object  of  the 
l»wer. 

But  where  the  power  simply  authorizes  an  appoint- 
ment of  the  shares  to  be  taken  by  the  objects,  the  pow- 

8  B 
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^  ceases  wheo  there  is  only  OBi,49il» 
rse  must  take  the  ^cde.        >h  .  4 
«  by  marriage  artidea  leaselMiliMvlKtt 
to  be  conveyed  to  trustees  to  tbs  f(Mif 
and  Bi  in  such  shares  .and  prap^M^ 
as^  shouKTappoiHt,  and  for  vt^ant'of  appointnoit 
to  the  children  equally :  There  was  only  Me^^iftt; 
and  Lrfird  fiedesdale  held  that  this  power  wpi^pjlf  (b 
limit  proportions,  and  that  only  in  the  evcfftii^'liK 
existence  of  more  children  than  olie;  eoniiiiqpntly 
the  power  never  arose  at  all,  there  having  lieeaji^ 
one  child  capable  of  takmg  under  the  a^leipenL  asl 
the  instrument,  he  added,  was  to  be  considered. as  if 
the  power  had  not  been  jnserted(a).  .  ; 

In  the  cases  hitherto  discussed,  it  is  of  epine  ss- 
sumed,  that  the  object  of  the  power  tiy|»  the  eslats 
UQder  the  settlement  in  dtfauit  qf  qtpoilfmmit  i  it 
is  clear,  that  if  the  object  can  only  take  the  estate  by  sa 
execution  of  the  power,  it  may  be  appdnted  to  tainik 
And  even  if  he  take  a  share  of  the  estate  in  defsokcrf' 
appointment,  yet  tl^e  entirety  may  be  appointed  to  hini« 
This  was  decided  by  Lord  Thurlow,  in  a  case  wheie 
a  power  was  given  to  appoint  personalty  amongst cftfl- 
dren,  and  in  default  of  appointment,  the  fund  was  given 
to  the  children  equally,  to  be  vested  at  twenty-one, al- 
though they  died  in  the  lifetime  of  the  donee  of  the 
power.    There  were  two  children,  one  of  whom  at- 
tained twenty-one,  and  then  died,  and  the  donee  ap- 
pointed the  entirety  to  the  surviving  child.  Lord  'ITuir- 

(o)  Campbell  v.  SandTS,  1  Scho.   the  power  only  extended  to  tki 
&  Lef.  281 ;  and  see  Folkes  v.   case  of  several  objects. 
Western^  9  Yes.  Jon.  456.  where 
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low  said,  that  where  there  are  only  two  children,  the 
power,  by  way  of  exercise  of  discretion,  is  totally  gone 
by  the  death  of  one  before  it  is  exercised,  and  it  cannot 
be  the  same  power  in  point  of  extent,  as  when  meant 
to  be  a  distribution  among  several,  for  which  it  is  ne- 
cessary  there  should  be  several.  But  this  clause  made 
it  proper  for  the  donee  to  express  that  she  did  intend 
the  power  to  be  executed.  If  there  was  no  appoint- 
ment,  the  consequence  was,  each  would  be  entiled 
to  a  moiety,  because  there  was  no  appointment.  In 
respect  of  that  clause,  she  had  a  power  to  appoint 
to  one  only ;  for  though  that  was  not  a  distribution, 
it  was  an  expression  that  it  should  go  by  appointment, 
and  not  transmit  for  want  of  it.  And  he  decreed  ac- 
cordingIy(p) 

And  here  it  may  be  observed,  that  where  a  power 
IB  given  by  will  to  appoint  an  estate  amongst  several 
objects,  and  the  estate  in  default  of  appointment  is 
given  to  them  as  tenants  in  common,  the  death  of  any 
of  the  olgects  in  the  life  of  the  testator  will  pro  tanto 
defeat  the  power  and  devise  over,  so  that  the  power 
and  devise  will  only  remain  as  to  the  shares  of  the 
survivors(9)  (I).  But  as  it  is  clear,  that  under  a  de- 
vise  to  several  as  joint-tenants,  the  share  of  any  dying 

{p)  Boyle  V.  Bishop  of  Peter-  &  Bca.  79;  M'Ghie  v.  M'Ghie, 

borough,  1  Ves.  Jun.  299 ;  see  2  Madd.  368. 
Vane  v.  Lord  DungaQnon,  2  Scho.       (q)  Reade  v.  Reade,  5  Ves.  Jun. 

4t  Lef.  lis,  a  case  standing  by  744;  Casterton  v.  Sutherland,  9 

itself.  Butcher  v.  Butcher,  1  Ves.  Ves.  Jun.  445. 


(I)  This  is  the  point  which  this  case  appears  to  have  decided,  but  it 
it  not  easy  to  collect  the  fact;  see  5  Ves,  Jun.  744 ;  8  Tern  Bep,  118. 
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in  the  testator^s  life-time  does  Dot  lapse,  but  goes  over 
to  the  stimvors(r),  it  should  seem,  that  where  the  es- 
tate in  default  of  appointment  is  given  to  the  objects 
of  the  power  in  joint-tenancy,  as  the  survivors  would 
take  the  whole  in  default  of  appointment,  the  power 
Itself  ought  still  to  ride  over  the  entirety,  and  not  be 
confined  to  the  shares  of  the  surviving  objects. 


11.  Secondly,  Jis  to  the  constructions  of  limiial&im  'm 
instruments  executing  powers.    A  power  may  bcexe- 
cuted  by  any  act  inter  vivos^  or  by  will.  In  the  execu- 
tion of  powers  by  deed,  or  other  act  inter  vroos^  techm- 
cal  expressions  are  as  necessary,  in  the  limitation  of  the 
estate, as  in  feoffments  or  gifts  at  common  law:  There- 
fore, if  under  a  power  the  estate  be  appointed  to 
and  the  deed  express  or  limit  no  estate,  the  appointee 
will  take  an  estate  for  life  only(^);  so  if  the  estate 
be  limited  to  A  for  life,  remainder  to  his  issue  male, 
the  father  would  take  for  life  only,  and  his  sons  would 
take  as  purchasers  and  joint-tenants  for  lifa  Agun,  a 
limitation  to  A  for  ninety-nine  years,  and  a  subsequent 
limitation  to  his  heirs,  or  the  heirs  of  his  body,  caooot 
coalesce ;  nor  can  a  limitation  of  a  legal  estate  of  in- 

0)  Davies  v.  Kempe,  Cart.  2 ;  and  see  1  Salk.  238 ;  Doc  r.  Under- 
wood, Willes,  293 ;  Peat  v.  Chapman,  1  Ves.  542* 
(«)  Sec  Co.  Litt,  42,  a. 


The  decree  does  not  advert  to  the  grounds  of  the  decision.  The  de- 
fendant claimed  as  the  survivor  of  the  four  children.  Reg.  Lib*  K 
1800,  fo.  708,  see  1       &  Bea.  92. 


"4 

arSOVmiNOBNEBAL.  ^ 

MiittQee  under  a  power  ooaJetoewidi  aipreYknB  e<|al. 
Ihte  estate  of  frediold  to.  ttie  saMe  fierBon,  ■ItAiougb 
Mted  in  him  by  Ulc  iostmnienfi  evealing  the  power. 

89  iaeveiy  other  case  whkbmaijr  be  {Mtf,  the  cea- 
bMBtion  would  be  the  same  aB'ttpon  feoiiMiit  at  ooBi- 
M  kw(<).  But  Lord  Hardwioke.  kid  it  dqwii  as  Ui 
|Mm»  that  words  of  regulation  oc  modlfkatioii  of  the 
rtste,  as  the  words  eqwMyto  be  divided  ai»,  aninol 
mds  of  limitatioo,  might  ha?e  greater  latitude- gkcn* 
ikilliem  ui  deeds  under  the  statute  of  uses  tban>  in* 
iMftnento ;  and  he  accoidhigljr  deoidBd^  thai  the*  word» 
to  be  divided  in  a  deed,  operating  under  ^ 
would  create  a  tetaaaey  in  eoaanon(ii) ;  which 
ppmc  afterwards  determiiied'  the  same  way  hgr  ti». 
Mmrtf  of  King's  Beach.in.the  year  17»S(«)t  Howeva^ 
JklMtBdent  should  be  cautiqus.  howi  lie  ex*ead»tbiSi 
Ipflbine.  It  is  difficult:  to  put  iwu^.  oases  ta.whjcbifc 
VMald'.  apply ;  and  it  does-uot  sftemi  to  be  wdl  ests* 
iMbedi  even  in  die  prindpal;  case(y)* 

a  greater  latitude  is*  attowed:in  toifo  execatiiig 
giHMA;  for,  as.  we  have  seen,  willsi  executed  under 
pMMB.-must  receive  the  same  construction  as.propct 
nifah  It  seems  indeed  once  to>  hmet  heext  doubted^ 
ffWther  a  will  made  in  excardsoof  a  powen  ceiddibe 
considered  as  a  proper  will.  In  aadpinien  of  Mr;.Jtift* 

(/)  See  Makepeace  v.  Fletcher,  .    (u)  Rigdeii.v.  VaJUet^lfi* 
2  Com.  457 ;  Rigden  v.  Vallier.      (x)  Gkiodtitle  o.  Stokes,  1  WUg. 
S  Atk.  731 ;  2  Ves.  252 ;  Tapner    341 ;  Say.  67. 
V.  Merlott,  WiUes,  177 ;  Stratton      (y) .      a,  (t)  to  Qilb,  00,  Uaet, 
«.  Best,  1  Bro.  C.  C.  3SS ;  OfW  «.  f.  148.. 
Moigan,  3  Term  Rep.  765. 
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tice  Burnetts,  on  a  case  referred  to  him(2;),  he  seemed 
clearly  of  opinion,  that  a  power  executed  by  will  must 
be  construed  the  same  as  if  executed  by  deed.  He 
said,  addressing  himself  to  the  limitations  in  the  ivill, 
^^Fur  if  such  a  limitation  in  the  deed  would  he  bad, 
such  an  appointment  by  virtue  of  that  deed  would  be 
bad.  Nor  will  it  vary  the  case  that  such  an  appoint- 
ment is  expressly  allowed  to  be  made  by  will ;  for  the 
appointee  is  not  in  by  the  will,  but  under  the  deed, 
and  the  will  is  only  directory  as  to  the  person  and 
estate  to  be  taken  under  the  deed(a).  Nor  is  such  an 
appointment  a  devise  within  the  statute  of  wills.'' 

But  in  the  Duke  of  Marlborough  v.  Lord  Grodol- 
phin(&).  Lord  Hardwicke  expressly  said,  So  if  a 
power  is  given  by  a  deed  to  appoint  lands  by  will,  and 
the  person  to  whom  the  power  is  given  makes  a  wrl^ 
and  gives  the  lands  to  A  and  his  issue*  the  law  sayS| 
that  though  such  appointee  takes  under  the  power, 
yet  the  execution  of  the  power  being  by  will,  it  shall 
receive  the  same  construction  as  if  a  devise  of  land^ 
viz.  an  estate-tail.  So  if  it  had  been  to  A  for  ever, 
that  would  have  been  an  estate  in  fee.  It  was  never 
doubted  but  that  the  construction  of  the  words  would 
be  the  same  exactly  as  if  he  took  strictly  and  properly 
under  the  words  of  a  will.'* 

And  conformably  to  this  opinion,  in  a  later  case  of 
an  execution  of  a  power  by  will,  Ijord  Hardwicke 
held,  that  although  the  will*  was  not  a  proper  will,  yet 

{z)  See  1  Vol.  Cas.  and  Opin,  33. 

(a)  6  Co.  10,  Sir  Ed.  Clere's  case ;  1  BuUtr.  200,  Lemaine's  case. 
{b)  2  Ves.  61. 
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that  the  words  of  it  were  to  have  the  like  construction 
as  if  it  was  a  proper  will ;  for  otherwise  there  would 
be  a  strange  confusion  in  the  construction  of  writings, 
if  they  were  to  have  one  construction  where  proper 
wills, and  another  where  improper:  the  words  there- 
fore of  such  writings  are  to  receive  the  same  liberal 
and  beneficial  construction  as  the  words  in  a  proper 
will.  And  he  determined  an  informal  limitation  to 
be  an  estate-tail  although  clearly  it  could  not  have  been 
so  construed  had  it  been  contained  in  a  deed(c). 

So  in  a  case  in  the  year  1778,  where,  by  a  will  made 
in  execution  of  a  power,  the  estate  was  given  to  the 
3tgect  of  the  power  and  his  assigns  for  bis  life,  with 
remainder  to  a  trustee  and  his  heirs  during  the  life  of 
the  object^  in  trust  to  preserve  contingent  remainders, 
with  remainder  after  his  decease  to  his  issue  in  general 
in  taili  with  remainders  over,  Sir  Thomas  Sewell  de- 
creed that  the  appointee  took  an  e8tate-tail(£f)  We 
3hall  again  have  occasion  to  touch  upon  this  doc- 
trine in  considering  the  cases  upon  excessive  execu- 
dons.(e) 

And  here  we  may  notice  a  point  in  the  case  of  Clin- 
ton V.  Seymour(/),  which  arose  upon  a  deed.  The 
Duke  of  Newcastle,  and  his  son,  the  Earl  of  Lincoln, 
having  a  joint  power  of  charging  a  sum  on  an  estate, 
directed  16,000/.  part  of  it,  to  be  raised  and  paid  to 
them,  their  executors,  administrators,  or  assigns ;  and 
by  a  deed  of  even  date  it  was  agreed,  that  if  the  Earl 

(c)  Southby  v.  Stonchouse,  2  dix.  No.  18;  see  Coulson  t?.  Coul- 
Ves,  610;  and  see  Robinson  v.    son,  2  Sir.  1123. 

Hardcastle,  2  Bro.  C.  C.  30.  (c)  See  post.  sect.  8. 

(d)  Pbelp  «.  Hay,  MS.  Appca-      (/)  4  Ves.  Jun.  440. 
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change  of  it ;  but  it  has  frequently  been  a  question 
amongst  conveyancers,  whether  the  usual  power  of 
sale  and  exchange  does  not  authorize  a  partition,  and 
several  partitions  have  been  made  by  force  of  such 
powers  under  the  direction  of  gentlemen  of  eminence. 
This  point  underwent  considerable  discussion  on  the 
title  which  afterwards  led  to  the  case  of  Abel  v.  Heath- 
cote(fl).  The  late  Mr.  Fearne  thought  that  the  pow. 
er  did  authorize  a  partition,  on  the  ground  that  the 
partition  was  in  effect  an  exchange.  The  power  was 
to  make  sale  of,  or  convey  in  exchange^  the  estate  for 
the  best  or  such  other  equivalent  interest  in  lands  as 
the  trustees  should  think  proper,  and  for  that  pur- 
pose to  revoke  and  limit  new  uses.  The  case  was 
first  heard  before  the  Lords  Commissioners,  Eyre, 
Ashurst,  and  Wilson.  They  all  thought  that  the  pow- 
er was  to  receive  a  liberal  construction,  as  its  object 
was  to  meliorate  the  estate.  Eyre  thought,  that  upon 
the  word  sell^  the  trustees  should  have  a  power  of 
making  partition,  because  it  was  in  effect  to  take  quite 
a  new  estate.  And  Ashurst  and  Wilson  thought,  that 
whatever  power  might  be  derived  from  the  word  sell^ 
the  other  words  of  the  power,  convey  for  an  equiroa^ 
!ent,  were  sufficient.  They,  however,  ultimately  de- 
clined to  decide  the  question.  Upon  the  cause  com- 
ing  on  before  Lord  Ros&lyn,  he  determined  that  the 
power  was  well  executed,  and  founded  his  opinion 
Bpon  its  being  in  effect  an  exchange,  as  the  conse- 
quences  and  effects  of  a  partition  and  exchange,  as  to 
flie  interests  of  the  parties,  are  precisely  the  same. 
Nearly  the  same  point  was  again  agitated  in  the 

(a)  4  Bro.  C.  C.  278 ;  2  Ves.  Jun.  98. 

3  s 
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late  case  of  M'Qiieeo  and  Farqtthar(>X  IliiijlNli 
«yer,  the  power  in  tenin  opl7<authoitoed*iidli|||n 
the  first  hearing,.  Lord  £ldon  exprtwisa  tNg^ 
that  even  a.powj^r  to  exchange  would  mft-^iUkt 
a  partition ;  and  in  deUVering  judgment 
the  same  qpipion  more  strongly,  and  MMJhMMI 
rattier  have  heen  indined  to  dedde 
cote  upon  the  words,  "sudi  other  eqdvaleMijMnt 
in  lands,"  Ijjc.  But  without  infringing  -iqiflitiitlMii) 
he  determined  that  a  power  oC  safe  siropll^lhlMil 
authorize  a  partition,  whatever  a  power  oC  vilnK 
may  do,    .  ;      .  ;  <* 

Until  the  question  shall  recdve  a  further  da#iili( 
it  can  scarcely  be  considered  dear  ^t.n  poiMrii 
exchange  ^11  authorize  a  partition;  It  ia  i<  leiitv«y 
doubtful  upon  what  groqnd  Abd  and  UmlOutki  mm 
dedded,  whether  upon  the  power  of  aali^  ii|Mn^ 
power  ,  of  exchange,  and  the  prindple  of  Lord  Eldart 
decision  is  in  complete  opposition  to  that  of  the  ludgn 
in  Abel  v.  Heathcote.  They  conteded  that  the  power 
was  for  the  melioration  of  the  estate,  and  was  tiiere- 
fore  to  receive  a  liberal  construction.  Lord  Eldonii* 
sists  that  the  terms  and  limitations  of  a  power  mast 
be  observed  according  to  the  contract,  or  the  new  use 
will  not  arise.  And  it  may  be  observed,  that  if  Abd 
Heathcote  cannot  be  defended  on  the  broad  genenl 
ground  of  a  partition  being  authorized  by  a  power  of 
exchange,  it  certainly  cannot  be  supported  by  tiK 
words,  '^such  other  equivalent  interest"  in  lands,  Ijjft 
For  the  power  did  not  authorize  an  exchange,  (T  t 


(b)  11  Yes.  Jiin.  467;  and  see  Attorney  General  v.  HaiiiUH> 
•  1  Madd.214. 
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isposition  for  any  other  equivalent  interest  in  lands, 
It  simply  an  exchange  of  the  settled  estate  for  an 
luivalent  interest  in  other  lands.  These,  or  words 
the  like  effect,  must  of  necessity  be  expressed  or 
ipUed  in  every  power  of  exchange,  and  cannot,  by 
ly  license,  be  cut  out  and  read  as  authorising  a  dis- 
M^t,  indepenent  act. 

But,  as  Lord  Rosslyn  has  observed,  this  objection 
ay  be  obviated  where  there  is  a  power  of  sale, 
he  undivided  part  of  the  estate  may  be  sold ;  the 
xstees  may  receive  the  money,  and  then  lay  it  out 
the  purchase  of  the  divided  part(c) ;  and  although 
e  sale  is  merely  fictitious  in  order  to  effect  the 
irtition,  yet  it  should  seem  that  the  transaction  can- 
it  be  impeached.  The  same  observation  applies  to 
I  exchange  under  a  power  of  sale.  The  estate 
ay  be  sold  to  the  owner  of  the  estate  intended  to 
I  taken  in  exchange,  and  then  the  money  may  be 
id  out  in  the  purchase  of  this  last  estate. 
It  was  formerly  a  very  considerable  question,  whe- 
er  a  tenant  for  life,  with  a  power  of  sale  and  ex- 
lange  in  himself,  or  to  the  execution  of  which  his 
^nsent  was  required,  could  buy  the  estate  himself, 
take  it  in  exchange  for  an  estate  of  his  own.  As 
an  exchange,  it  was  insisted  that  the  power  meant 
I  act  that  bore  as  near  a  resemblance  to  a  strict  legal 
ichange  as  possible;  and  that  therefore  there  must 
I  two  different  persons  to  reciprocally  exchange, 
Mch  there  could  not  be  where  the  tenant  for  life 
id  the  power  himself.  And  in  regard  to  the  gene- 
1  question,  it  was  doubted  whether  at  least  equity 
Duld  not  relieve  against  the  execution  of  the  power. 

(c)  See  2  Ves.  Jun.  101 ;  4  Bro.  C.  C.  285. 
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Lord  Eldon,  although  fully  aware  of  the  danger  attend- 
ing a  purchase  of  the  inheritance  by  a  tenant  for  life, 
seems  to  think  that  it  cannot  be  impeached  on  gene- 
ral principles(i2).    A  few  years  ago,  however,  the 
doubt  was  stated  as  a  ground  for  requiring  the  aid  of 
Parliament,  in  a  i;etition  for  an  act  to  enable  an  ex- 
change of  settled  estates  with  the  tenant  for  life,  whidi 
it  was  conceived  could  not  be  done  under  a  power  of 
sale  and  exchange  in  the  settlement.    The  Chief  Ba- 
ron, and  Mr.  Baron  Hotham,  to  whom  the  IhU  was 
referred,  reported,  and  submitted  it  as  their  opimon, 
that  the  doubt  which  was  the  cause  of  petitioning  for 
the  bill  was  not  well  founded;  and  therefore  that  the 
bill  was  unnecessary,  and  that  the  passing  of  such  t 
bill  might  cause  a  great  prejudice  to  numerous  titles 
under  executions  of  powers  of  sale  and  exchange  of 
a  similar  kind;  and  the  House  of  Lords  accordingly 
rejected  the  bill ;  in  consequence  of  which  many  es- 
tates of  great  value  have  since  been  purchased,  and 
taken  in  exchange  by  tenants  for  life,  under  the  usual 
powers  of  sale  and  exchange,    fiut  the  point  has 
again  been  agitated  in  practice,  and  a  title  so  drcum- 
stanced  can  scarcely  be  considered  as  marketable, 
although  there  appears  to  be  no  reason  to  apprehend 
that  a  sale  or  exchange  to  or  with  the  tenant  for  life 
will  be  deemed  not  within  the  power. 

Where  a  power  of  sale  is  given,  the  object  certaio- 
ly  is  not  to  turn  the  land  into  money  so  as  to  increase 
the  income  of  the  tenant  for  life  at  the  expense  of  the 
persons  entided  to  the  inheritance,  although  e?efj 
well-drawn  settlement  contains  a  clause  expressiiigi 

(d)  See  9  Ves.  Jun.  52;  and  11  Yes.  Jun.  480;  but  gee  ib.  4r6»477. 
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hat  until  a  conveDient  purchase  can  be  found,  the 
Tustees  shall  lay  out  the  money  in  the  funds  at  inte* 
rest.    Lord  b^ldon,  addressing  himself  to  the  usual 
prords  in  powers  of  sale,  that  the  trustees  may  sell 
for  such  price  as  shall  appear  to  them  to  be  rea- 
sonable,  oteerves,  that  that  expression  must  be  con- 
strued, at  least  in  a  question  between  the  trustees 
and  the  cestuis  que  trusty  after  they  ha^e  with  due  dili- 
gence  examined.    The  object  of  the  sale  must  be  to 
invest  the  money  in  the  purchase  of  another  estate  to 
be  settled  to  the  same  uses;  and  they  are  not  to  besa- 
tujied  with  probability  upon  that;  but  it  ought  to  be 
with  reference  to  an  object  at  that  time  supposed  prac- 
ticable, or  at  least  the  Court  would  expect  some  strong 
purpose  of  family  prudence  justifying  the  conversion, 
if  it  is  Dkely  to  continue  money(^)  (I). 

The  conclusion  of  the  sentence  shows,  that  Lord 
Eldon  is  not  to  be  understood  to  mean  that  the  estate 
cannot,  under  any  circumstances,  be  sold,  unless  the 
trustees  have  another  estate  in  direct  view.  In  the 
case  before  him  there  was  not  the  usual  direction, 
that,  until  a  convenient  purchase  can  be  found  the 
money  shall  be  laid  out  at  interest.  That  direction, 
where  it  is  inserted,  directly  negatives  such  a  con- 

(c)  10  Ves.  Jun.  309. 

CI)  In  Lord  Mahon  v.  Earl  Stanhope,  9th  March,  1809,  MS.  Sir 
Wm.  Grant  said,  that  the  trustee  must  have  a  reasonable  prospect  of 
being  able  to  lay  out  that  price  in  the  purchase  of  an  estate,  which, 
from  some  circumstance  or  other,  is  more  eligible  than  the  estate  pro- 
posed to  be  sold,  for  else  it  would  be  a  mere  conversion  of  land  into 
money.  This  he  said  was  very  clearly  laid  down  by  the  present  Lord 
Chancellor,  in  the  case  of  Mortlock  v.  Buller,  where  the  power  was 
exactly  of  the  same  kind  as  that  contained  in  the  settlement  before 
Urn ;  and  be  then  quoted  the  passage  which  is  inserted  in  the  text 
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Section  III. 

WHERE  AN  EXCLUSIVE  APPOINTMENT  IS  AUTHORIZEli. 

Where  it  is  intended  to  give  a  power  of  appoint- 
ing a  fund  to  several  objects,  or  to  any  of  them  exclu- 
sively, the  power  should  run  thus:  "To  all  and  every," 
or  such  one  or  more  exclusively  of  the  other  or  bthers 
of  the  objects,  as  the  donee  shall  appoint ;  and  in  the 
common  case  of  a  power  to  appoint  to  children  of  the 
marriage,  or  their  issue,  it  may  run  thus,  (providing 
for  every  event,)  "  to  all  and  every,  or  such  one  or 
more  exclusively  of  the  other  or  others  of  the  cliil- 
dren,  or,  "to  all  and  every,  or  such  one  or  more  ex- 
clusively of  the  other  or  others  of  the  issue  of  the  chil- 
dren," or  both  ;  "  to  all  and  every,  or  such  one  or  more 
exclusively  of  the  other  or  others  of  the  children 
and  "  to  all  and  every,  or  such  one  or  more  exclu- 
sively of  the  other  or  others  of  the  issue,"  as  the 
donee  shall  appoint. 

But  we  are  now  to  inquire  in  what  cases  an  exclu- 
sive appointment  is  authorized,  although  these  precise 
technical  words  are  not  used  ;  and  first  as  to  the  case£i 
where  an  exclusive  appointment  is  not  authorized. 

I.  Under  a  power  to  appoint  "  to  all  and  every  the 
child  and  children"(a),  or  "  unto  and  among  several 

(a)  Pocklipgton  v.  Baync,  1  Bro.  C.  C.  450. 
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objects,"  every  one  must  have  a  share(&).  Soevena 
power  of  disposal,  ^'  unto  and  amongst  such  childrai 
begotten  between  us,  and  in  such  proportion/'  as  the 
wife  shall  appoint,  compels  a  distribution  amongst  all 
the  children ;  no  child  can  be  excluded(c)  And  in  a 
late  case(J),  Lord  Alvanley  held,  that  a  power  to  ap. 
point  amongst  the  children  as  the  donee  shall  think 
proper,"  did  not  authorize  an  exclusive  appdntment 
He  treated  the  word  amongst,"  as  equivalent  to  ^all 
and  every,"  which  words  are  mandatory,  that  eadi 
shall  have  a  share(^)  And  in  an  early  case(/),npoQ 
a  gift  to  the  wife  "  upon  trust  and  confidence  that  she 
would  not  dispose  thereof  but  for  the  benefit  of 
children,"  it  was  determined  that  no  child  could  be 
excluded.(l)  But, 

II.  On  the  other  hand,  powers  to  appoint  to  such 
of  my  children  as  my  wife  shall  think fit(^),"  "to  one 
or  more  of  my  children  as  my  wife  shall  think  fit(h)," 
"  to  be  at  my  wife's  disposal,  provided  it  be  to  any 
of  my  children(i),"  "  amongst  all  or  such  of  my  chil- 
dren(A:),"  "  to  and  amongst  such  of  my  relations,  in 

(b)  Malim  v,  Keighley,  2  Ves.  (g)  Liefe  v.  SaItiDg8tone«  1 
Jun.  533;  and  see  Macldison  v.  Mod.  189;  and  see  5  Ves.Ju* 
Andrew,  1  Ves.  57;  Baker  v.  857;  Austin  v.  Austin,  For,  74, 
Barret,  2  Freem.  199,  cited.  cited. 

(c)  Alexander  v.  Alexander,  2  (A)  Thomas  v.  Thomas,  SYem. 
Ves.  640.  513. 

(d)  Kemp  v.  Kemp,  5  Ves,  Jun.  (t)  Tomlinson  v.  Di&;hton,  1  P. 
M9.  Wms.  149. 

{e)  Menzey  v.  Walker,  For.  72.  (k)  Macey  t?.  Shurmer,  1  Att 
(/)  Gibson  v.  Kinven,  1  Vern.  389. 


{ ( 1 )  Wlirre  R  les«ntor  empn  wercil  htBtoithro  to  di&po6e  of  eertain  slsTet  among  hi*  cIMm 
aft  she  sfuUl  fh'nk  propn  ^  ii  wa«  hi-IH,  ihnt  she  could  not  give  ali  to  otw,norvfioUjfexchuk09, 
nor  couhl  »lic  {cive  hhv  oi  ihem  {.o  gi  aml  daldrem  ami  that  equity  vould  avoid  any  appoal' 
ment  violating;  this  principle,  »w\  distribute  the  property  among  all  the  children  and  tbdr 
lepiesentativcs.  liathon  v.  Jludaon's  Jdm.  6  Monf.  352.  See  Morru  et  ux.  v.  Omen^ 
ux.  Ethoards,  2  Caira  Rep.  Sec  also  Carnngtrn't  execufn  Bdt^  a  us. 
ft  Munf.  374,  pi.  1.] 
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ich  parts,  shares,  and  proportions(;),"  (1)  have  been 
Bid  to  enable  the  donees  to  appoint  exclusively  to 
ly  of  the  objects.  80  where  the  power  was  to  ap- 
lint  unto  and  amongst  all  such  child  or  children  of 
I  in  such  parts,  shares  and  proportions,  t^c.  as  B 
lould  choose,  it  was  holdcn  to  authorize  an  exclusive 
ipointment,  although  it  was  insisted  that  upon  the 
ord  aU  none  could  be  excluded  ;  but  the  Chancellor 
lid,  that  the  fault  of  the  plaintiff's  argument  was,  that 
ley  sto|)ped  at  the  world  "  att."  They  must,  he  add- 
1,  go  on  and  finish  the  sentence,  and  then  it  was, 
dl  such  child  or  children  as  he  shall  appoint'X^)- 
nd  this  construction  had  previously  been  established 
y  a  case  more  difficult  to  manage :  Under  a  marriage 
sttlement,  a  real  estate  was  settled  to  the  use  of  such 
lild  and  childern,  and  for  such  estate  and  estates,  and 
arposes,  as  the  husband  should  appoint,  and  in  de- 
.ult  of  appointment  the  estate  was  limited  to  the  use 
r  all  and  every  the  chUd  and  children  of  the  marriage 
\  fee :  The  father  made  an  exclusive  appointment, 
gpdnst  the  power  it  was  forcibly  argued,  by  Lord  El- 
mborough,  then  at  the  bar,  that  the  grammatical  sense 
fid  construction  of  the  words  plainly  imported,  that 
16  appointment  must  be  among  the  children,  to  such 

(/)  Spring  V.  Biles,  1  Term  Rep.  (w)  Wollen  v.  Tanner,  5  Ves. 
\5,  n.  Jun.  218. 

(I)  In  determining  this  case,  the  Court  appears  to  have  placed  some 
ress  on  the  power  being  for  the  benefit  of  relations.  It  seems,  how- 
rer,  that  the  case  must  have  received  the  same  construction  had  the 
>wer  been  to  appoint  to  children.  This  hat  been  since  deqided,  Doe 
Alchin,  2  Barp.  &  Aid.  122. 


4S4  0>  laBPLPSlVB  AI'I'IHN'mililll  I 

cWM;  if  only  €ine^  and  lio  tueh  eMUtfm^mm  lm  \ 
one,  that  ofuT  could  not  be  Mtiified  ^«MM#IV 
a  share  to  eabh ;  that  the  words  sudk  eMUi  itiSi^ 
etuaci  were  only  added  to  show,  that  ma^^ill 
were  only  one  child,  the  fiuher  hid<«  dM|CiiiBpii» 
the  estate  to  be  given  to  him  f  and  tiwt.  Ikftinoidljifll 
de&ult  of  appointment,  to  all  and  aveiy  Ihw  ntlftpl 
ddldren,'*  must  mean  the  Mme  as  ^cMld  ■uil  I'Mlinff. 
In  the  former  part,  and  they  showed  >tiialr  tti^p9iMi 
must  be  executed  in  ftirour  of  every  fme 
dren.  But  the  Court  construed  the  povftat:  ll» 
elusive,  and  read  <«  or^  for  **  and."  iuriianl^  Ir  aM^ 
sider^d  the  case  stronger,  as  the  sut|$66k  wMfMiltK 
and  not  personalt]^ ;  and  that,  if  it  bad  beMi  laiiiid(|li. 
that  all  should  have  d^ved  some  benefitii  Aqf  mM 
have  said,  **affiong  them,?*  and  they  Wodi  imlkim 
used  the  word  **child''  in  the  siogufaur  mmbbtf-miUk 
could  only  have  been  added  for  the  purpose  of  ^fiag 
a  power  to  appoint  to  one  (ndy ;  and  Buller,  J.  dwuglit 
the  case  of  Sprin;;  v.  jffiles  stronger  than  the  present 
There  the  power  was  '*  to  and  among  such  of  my  ids- 
tions,  ^c.  in  such  parts,  shares,  and  proporHoiUf**  tfc^ 
which  imported  that  a  division  was  intended.  BUin 
the  present  case,  the  words  parts,  shares,  andpfo* 
portions,"  were  not  U8ed(l)  (»). 

(n)  Swift  V.  Gregson,  1  Term  Rep.  432 ;  And  see  Keawortkj  «.  Bite, 
6  Ves.  Jun.  793. 


(I)  These  words,  however,  can  scarcelj  be  considered  as  impotiiat 
in  any  case,  with  reference  to  the  question  under  discussioD.  Th^ 
are  inserted  to  meet  the  case  of  an  appointment  to  two  or  mart. 
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In  many  cases  an  exclusive  appointment  may  be 
anthorized  by  the  apparent  intention  of  the  donor, 
although  no  words  of  exclusion  are  expressly  used. 

Thus  in  the  case  of  Bevil  v.  Rich(o),  the  testator 
gave  all  the  rest  of  his  estate  io  AB^  ^  on  trust,  to 
g^ve  my  children  and  grandchildren  according  to  their 
demerits.''  A  B  gave  the  estate  to  one,  omitting  the 
rest  Lord  Nottingham  refused  to  set  aside  the  ap- 
pmntment,  as  the  children  were  to  come  in  by  the  act 
of  the  devisee,  and  he  was  to  give  or  distribute  ac- 
cording to  their  demerits ;  therefore  he  was  judge. 

80  in  the  case  of  Burrell  and  Burrell(p),  where  the 
property  was  given  by  will  to  the  testator's  wife,  ^  to 
the  end  she  might  give  his  children  such  fortunes  as 
she  should  think  proper,  or  they  best  deserve,  to 
whom  he  charged  his  sons  and  daughters  to  be  dutiful 
and  obedient,  and  loving  and  affectionate  to  each 
other.''  Lord  Camden  appears  to  have  determined 
that  the  wife  had  a  power  to  appoint  to  any  of  the 
children  exclusively  of  the  others.  Lord  Alvanley 
has  observed,  that  he  would  not  say  what  his  own 
opinion  would  have  been  on  that  case.  He  was  will- 
ing  to  submit  to  that  of  Lord  Camden  upon  such  a 
doubtful  question,  being  perfectly  satisfied,  that  in  cri- 
ticising  on  the  words  to  and  amongst,"  ^c,  the  Court 
goes  against  the  intention(9). 

Again,  in  a  case  where  a  testator  bequeathed  a  sum 
to  his  executor,  to  be  distributed  amongst  his  pom* 
relations^  or  such  other  objects  of  charity''  as  the  testa- 
tor  shoufd  mention  in  private  instructions :  no  instruc- 

(0)  1  Cha.  Ca  309  {q)  See  5  Ves.  Juh.  860;  and 

(p)  Ambl.  660.  see  ib,  36S. 
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tions  were  left,  and  it  was  not  necessary  to  decide  tte 
point;  but  Lord  Redesdale  said,  that  the  testator's  de- 
sign was  to  give  to  them  as  objects  of  charity,  and  not 
merely  as  relations;  and  he  expressed  his  o[Nnionthit 
the  executors  had  a  discretionary  power  of  distribs- 
tion,  and  need  not  include  all  the  testator's  poor  re> 
lations(r). 

The  word  such''  standing  unexplained,  authorizes, 
as  we  have  seen,  an  exclusive  appointment;  bat  that 
word  is  not  unfrequently  governed  by  a  precedii^ 
clause,  so  as  to  mean  a  particular  class  or  descriptioB 
of  is^ue,  all  of  whom  must  be  provided  for.  And  as 
a  power  to  appt)int  exclusively  may  be  collected  by 
implication,  where  an  authority  in  express  words  is 
wanting,  according  to  the  cases  just  dismissed,  so  an 
express  power  in  terms  to  appoint  exclusively  may 
be  construed  to  be  merely  a  power  of  distribution,  in 
order  to  effectuate  the  clear  intention  of  the  parties. 
Both  these  points  were  determined  by  Lord  Hard- 
wicke  in  the  case  of  Burleigh  v.  Pear8on(5)- 

Burleigh,  previous  to  his  marriage,  by  a  deed  of 
trust  declared  the  uses  of  a  copyhold  estate  belongiiu:  /« 
to  his  wife ;  reciting,  that  to  make  a  provision  for  the  f^: 
maintenance  and  preferment  of  such  younger  children 
which  they  should  leave  tmmarried^  and  unadvanced 
or  otherwise  provided  for  at  their  deaths;  and  for 
raising  such  sum  as  they  should  think  requisite  for  the 
fortunes  and  preferments  of  such  younger  childm, 
the  trustees  should  raise  l.OOO/.  to  pay  the  sameli 
such  younger  children^  in  such  manner  and  proportiM 
as  they  should  appoint  by  writing;  and  in  default  of 


(r)  Mahon  r.  Savage,  1  Scho.  &  Lef.  111. 

(«)  1  Ves.  281 ;  and  see  ^exander  v.  Alexander,  2  Ves.  640. 
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pintinent  by  both,  then  to  the  said  younger  diiU 
ii  6r  some  of  them^  as  the  survivor  should  appoint 
imting  or  will ;  in  default  of  appointment,  equally 
e  divided  among  them.  The  question  was,  whe- 
"  BH  exclusive  appointment  was  authorized.  Lord 
dwfdse  said,  that  the  deed  by  which  tiiis  trust  was 
ited  was  certainly  very  inaccumtely  penned,  but  a 
enable  construction  must  be  made,  and  that  from 
intent  of  the  parties,  fully  declared  in  the  begin* 
;  of  the  deed,  which  was  the  leading  clause ;  and 
efore  other  doubtful  words,  if  any,  ought  to  be 
Ifdled  and  construed  by  that  plain  declaration  of 
intent,  which  was  to  make  a  provision  for  those 
Bger  children  who  should  be  left  unmarried, 
vhich  description  the  word  such  was  plainly  rela- 
.  ^^Jlnd^''  after  unmarried,  must  be  construed 
f  and  the  negative  must  run  through  the  whole, 
srwise  it  was  absurd ;  for  they  certainly  meant  un^ 
oided  far;  and  then  a  child,  though  married,  if  not 
anced  or  otherwise  provided  for,  would  be  the  ob- 
of  the  power:  and  in  this  sense  it  was  used  in  the 
Then,  such^  he  added,  referred  to  the  decription 
)re  the  governing  clause  through  the  whole,  and  did 
mean  a  general  power  to  appoint  to  one  or  two, 
all  must  have  some.  The  contrary  construction 
lid  overturn  the  intent;  impowering  to  give  the 
>le  to  a  child  even  provided  for,  and  to  leave  the 
;  unprovided.  But  the  most  doubtful  part  was  from 
words  or  some:  but  it  would  be  strange  to  construe 
I  deed  so  as  to  leave  greater  power  to  disinherit  in 
sunnvor  than  was  given  jointly,  especially  if  the 
band  survived,  as  happened,  when  it  was  the  wife's 
tte.   The  addition  of  some^  must  mean  some  of 


^cMe  Qiito  the  qoalfflciBf  bem  dfiBCfibdl 
woe  mmae^  m  mA,  Mlltor  hiaccunuT^  mm^ 
dftei^i^  in  cue  of  110  appointmem  fur  it  mint  not 
be  eonstniod  to  bie  diirtded  among  all,  as  well  provide 
^  ibr  as  iioi;  bat  meaat  the  said  younger  duMw^^ 

«zecadoii  of  Hie  power,  ■Mkdii»  imile  of  thMH 
;«fereezclnded.      '  B 

In  the  one  Uiherto  considered,  it  is  deirfbisthe 
'^iwiy  may  appoint,  10  an  the  objects  of  the  power;  and 
"tfie  doubt  is,  whether  be  can  exclude  any,  but  a  power 
BiayfiuAoiiBe«i  ^»pointmeDt  to  one  of  tamj  ^tki^ 
ind  not  an  appointment  to  dli  -ttiV^itf^  iMnM 
«e  estate  was  giveb  by  wfll,  "td'm  qf  ii^MMffll 
as  B  sbaH  direct,'*  Lord  Alranley  HM,  'dikl  IT  he 
'inade  a  ^position  to  all,  it  would  have  b6en  roid.  He 
was  oUiged  to  select  one.  He  iiad  power,  if  he  thought 
fit,  to  give  it  to  any  one  sod,  and  if  be  bad  gone  Ik^ 
yond  that,  it  would  not  hitve  been  well  eaEecnt6d(Q. 

Brown  o.  Hi{^  4  Ves.  Jun,  708,  tee  pige  717. 


SectioxIV* 

WHAT  IS  DEEMED  A»- tttVteM  MVtVtMtlnr. 

Having  once  ascertained  that  none  of  the  objects  of 
any  given  power  can  be  excluded  from  partidpatiiis 
in  the  fund,  the  question  ol  iiQee  ariseai  Wlnt  iliaie 
must  each  have?  At  laW|  it  Is  dear  ttMt  .tty  dw^ 
however  nominal  or  illuadiy^  liSt  iH^Uy  ilM  iMM  tf 
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the  power.  The  gift  of  a  ring(fl),  or  a  shilling(J),  will 
be  a  good  legal  execution  of  the  power,  although  the 
fund  be  I00,0002.(c);  whereas,  in  equity,  five  shil- 
iuige(iQ,  ten  guineas(^),  or  any  other  sum,  merely 
illusory,  with  reference  to  the  amount  of  the  fund,  and 
the  number  of  the  objects  amongst  whom  it  is  to  be 
distributed,  will  be  void.  But  all  the  interests  given 
to  the  child,  contingent  as  well  as  vested,  must  be 
taken  into  consideration(/).  We  have  already  had 
occasion  to  consider  how  far  this  distinction  between 
the  legal  and  equitable  execution  of  such  a  power  can 
be  defended  upon  principle(^). 

This  equity  was  enforced  at  a  very  early  period,  and 
was  frequently  administered(A) ;  nor  has  it  been  less 
the  subject  of  discussion  in  modern  times(i).  It  ex- 
tends as  well  to  real  as  to  personal  estate(A:) ;  and  the 
only  difficulty  is  to  ascertain  what  proportion  shall  in 
every  particular  case  be  deemed  illusory.  In  Wilson 
and  Figgot,  the  proportion  given  to  one  of  four  chil- 


(a)  See  1  Vera.  67. 

(6)  1  Term.  Rep.  4S8,  n.  and 
•ee  4  Ves.  Jun.  785 ;  16  Ves.  Jun. 
26. 

(c)  Morgan  v.  Surman,  1  Taunt 
S89. 

{d)  Gibson  r.  Kinven,  1  Vera. 
66. 

(e)  Vanderzee  r.  Aclora,  4  Ves. 
im.  771. 

(/)  Bax  V.  Whitbread,  16  Ves. 
Am.  15^ 

(g)  Vide  supra,  ch.  7.  sect.  2. 

(A)  See  V^all  v.  Thurborne,  1 
Vanu  335.  414 ;  Cragrave  v.  Per- 
rost,  cited*  ibid,  355 ;  see  2  Cha. 
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Ca.  228;  and  see  9  Ves.  Jun.  395. 
In  Civil  V.  Rich,  1  Cha.  Ca.  310; 
Lord  Nottingham  referred  to  this 
case,  as  expressly  confined  to  the 
widowhood  of  the  ttnfe;  Astry  r. 
Astry,  Free.  Ch^i.  256.  As  to 
Sweetman  v.  Woolaston,  cited  1 
Vera.  356,  see  5  Ves.  Jun.  858. 

(t)  See  Menzey  v.  Walker,  For. 
72 ;  but  note,  there  one  child  was 
totally  excluded;  Maddison  v. 
Andrew,  1  Ves.  57;  Coleman  v. 
Seymour,  ib.  211. 

(fc)  PocklingtoRv.Bayne,lBro« 
C.  C.  450. 


400        €it  rmjaoax  j^vosfO!^^  • 

dren  amounted  only  to  on&«ixteekitti'!*bf  iHfl'0k 
fond,  and  Lord  Alvanley  held  it  to  bfrfOiafiC^'iliiM^ 
it  was  one^fourth  less  than  an  equal  priapQfftfMii 
ilei^nder  v,  Alexander(m),  the  propoilkM jjtMli 
only  a  sixtieth  part  of  the  fund  to  bnetif 
and  the  point  was  not  raised.  In  Kemp  Ceii|p(jl| 
Lord  Alvaiiley  nspeated  the  deffire,  whicb'^e  tapdytai 
expressed,  to  get  out  of  the  rule  dtit^gedier,  and  liltofe 
ed  that  equity  bad  not  followed  the  role  of  kiW|«Mil 
was  compelled,  against  his  indinatioOj  to  facdd'^fpi 
pointment  in  that  case  illusory.  The.  fiukl  wnooMitlt 
nearly  l,900(.  There  were  jthree  otyecis;  to  oai^ 
was  g^ven ;  to  another  ipf.  and  the  Ivsidue  to  the  oik 
Hie  first,  therefore,  had  only  a  tbir(7'«ig^fli  alMniliii' 
the  second  only  a  one  hundred  and  nine^deth  diit^  af 
the  entire  fund,  when,  uiwn  an  eqittl  dMiioa,  jMch 
would  have  been  entitled  a  third.   Lord  ftlnittoyirli^ 
delivering  judgment,  said,  that  he  should  hardly  iMfe 
conceived  that  50l.  could  be  considered  a  suhstantiil 
part ;  but  that  the  sum  of  10/.  was  evidently  meaot  to 
be  no  gift,  the  party  merely  supposing  himself  to  be 
under  the  necessity  of  giving  something  to  each. 

Thus  the  doctrine  stood  till  the  late  case  of  Buteber 
V.  Butcher(o)  in  which  the  Master  of  the  Bolls,  lAn 
delivering  a  luminous  and  argumentative  judgmat, 
held,  that  as  no  case  had  been  found  in  which  a  flam 

(I)  2  Ves.  Jun.  351.  In  Yander-  Jun.  392,  where  it  is  itated  bm 

zee  V.  Aclom,  4  Ves.  Jun.  771,  the  the  register's  book  tluit|he  <ti' 

amount  of  the  fund  is  not  stated ;  did  not  claim  more, 

and  see  Spencer  v.  Spencer,  5  (n)  5  Ves.  Jan.  849. 

Ves.  Jun  362.  (o)  9  Ves.  Jon.  S8& 

(m)  2  Ves.  640 ;  but  see  9  Ves. 
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of  the  amount  in  the  case  before  him  had  been  declar- 
ed illusory,  there  was  no  ground  upon  which  he 
t^iought  himself  justified  in  determining  that  this  was 
an  invalid  appointment.  He  summed  up  the  difficul- 
ties attending  this  bi*anch  of  equitable  jurisdiction  in  a 
few  words:  "To  say,  under  such  a  power,  an  illusory 
share  must  not  be  given,  or  that  a  substantial  share 
roust  be  given,  is  rather  to  raise  a  question  than  esta- 
Uish  a  rule.  AVhat  is  an  illusory  share,  and  what  is 
a  substantial  share?  Is  it  to  be  judged  of  upon  a  mere 
statement  of  the  sum  given,  without  reference  to  the 
amount  of  the  fortune,  which  is  the  subject  of  the 
power  ?  If  so,  what  is  the  sum  that  must  be  given  to 
exclude  the  interference  of  the  court  ?  What  is  the 
limit  of  amount  at  which  it  ceases  to  be  illusory,  and 
begins  to  be  substantial  ?  If  it  is  to  be  considered,  with 
reference  to  the  amount  of  the  fortune,  what  is  the 
proportion,  either  of  the  whole,  or  of  the  share  that 
would  belong  to  each  upon  an  equal  division 

In  the  case  of  Butcher  and  Butcher  there  were  nine 
persons,  and  the  fund  amounted  to  about  17,000Z.  To 
some  of  the  children,  SOOZ.  3  per  cents,  only  was  given; 
so  that  reckoning  the  stock  at  even  70  per  cent,  the 
share  did  not  exceed  a  hundred  and  twenty-second 
part  of  the  fund.  In  the  next  case  which  came  before 
the  Master  of  the  Rolls,  the  fund  was  S,500/.  South  Sea 
annuities,  and  there  were  only  two  objects  of  the  pow- 
er;  to  one  lOOZ.  stock  was  given,  and  the  residue  to 
the  other.  The  first  therefore  had  only  a  twenty-fifth 
share ;  and  the  Master  of  the  Rolls,  referring  to  his 
former  decision,  held  the  appointment  not  illusory(p). 


(p)  Bax  V.  Whitbread,  10  Vei».  Jun.  31. 
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Another  case  arose  shortly  afterwards,  in  whidi  the 
fund  wias  2,S00/.    There  were  five(I)  objects  rf  the 
power.   To  some,  the  donee  of  the  power  gave  oily 
a  share,  which  amounted  to  83^.  6s.  8d.  each,  ^fbeo, 
upon  an  equal  division,  they  would  have  been  entitled 
to  500/.  each.    The  Master  of  the  Rolls  said,  that  he 
adhered  to  the  rule  he  laid  down  in  Butcher  v. 
Butcher,  that  he  would  go  as  far  as  he  was  bound  by 
authority,  and  no  farther.  Show  me,  he  added,  a  cas6 
In  which  a  specific  sum,  or  an  equal  proportion  of 
what  would  be  the  share  of  each  object  of  the  appwH- 
ment  upon  an  equal  division,  has  been  held  to  be  illu- 
$^ory,  and  I  will  in  the  same  case  make  the  same  de- 
cision.   And,  after  showing  that  Kemp  v.  Kemp  was 
an  authority  only  as  to  the  lOL  and  did  not  turn  upon 
the  dOl.  he  determined  that  the  appointment  was  good, 
as  the  sum  of  33l.  6s.  8d.  was  not  the  same  spedfic 
sum,  or  the  same  proportion  of  the  share  of  each 
child,  upon  an  equal  division,  that  had  been  in  any 
former  case  held  to  be  illusory(^). 

In  the  foregoing  case,  with  reference  to  the  whole 
fund,  the  share  given  was  only  equal  to  about  a  se- 
venty-fifth of  it;  and  in  another  case,  which  occurred 
a  month  afterwards,  the  disproportion  was  still  great- 
er.  The  fund  amounted  to  about  7,100;.  and  there 
were  nine  olyects  of  the  power,  seven  of  whom  had 
only  about  7iL  a-piece  given  to  them.    The  point 

(<j)  Mocalta  r,  Lousada,  12  Ves.  Jun.  123. 

i^l;  Althoiigli  the  power  extended  to  the  issue  of  the  children,  yet  it 
also  seems  that  they,  the  issue,  were  considered  as  standing  in  the 
place  of  their  parent,  and  there  were  only  five  children;  W  qu. 
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fu  given  up  in  argument ;  and  the  Master  of  the 
!dl8  thought  that  there  was  nothing  in  an  objection 
iken  that  there  might  be  more  children ;  there  was 
>  little  probability,  under  the  circumstances,  that  the 
tares  would  ever  be  reduced  below  the  standard 
ider  which  he  had  said  he  should  consider  himself 
mnd  by  the  authorities(r). 

The  result  of  the  authorities,  then,  was  rather  a  ne- 
ttive  than  an  affirmative  rule.  Lord  Alvanley  deter- 
ined,  that  where  a  party  is,  in  default  of  appointment, 
» take  a  third  share,  a  gift  of  a  hundred  and  ninetieth 
lafe  to  him  is  illusory;  and  here  the  Master  of  the 
oUb  drew  the  line;  so  that  any  share,  which  squared 
Y  this  rule,  would  exceed  that  in  amount,  was  not 
semed  illusory.  But  upon  an  appeal  to  the  Lord 
hancellor,  in  Bax  v.  Wliitbread,  for  the  express  pur- 
066  of  restoring  the  old  rule,  his  Lordship  thought 
lat  the  principle  stated  in  the  late  cases  in  effect  de- 
royed  all  the  authorities.  The  sum  of  50L  being 
iven,  he  said,  in  one  family,  and  by  one  will,  it  is  diffi- 
lilt  to  conceive  that  the  identity  of  the  sum,  or  the 
roportion,  can  afford  the  ground  of  determination  in 
nother  family  and  upon  another  will.  The  motives 
Iso  must  be  furnished  by  the  same  circumstances, 
iliether  good  conduct  or  mis-conduct ;  a  provision  by 
I  parent  or  a  third  person:  circumstances,  if  the  Court 
I  at  liberty  to  regard  them,  of  utility.  The  result  of 
le  authorities,  he  added,  was,  that  from  the  time  of 
•ord  Nottingham,  the  Court  has  taken  upon  itself  the 
Uty  of  exercising  a  discretion  in  these  cases ;  and  his 
•ordship  seems  to  have  considered  himself  still  bound 
y  those  decisions.    Upon  a  later  appeal  to  Lord 

(r)  Dyke  v.  Sylvestor,  IC  Ves.  Jnn.  1^16. 
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Eldon,  in  Butcher  v.  Butcher,  he  expressed  tile  nme  i 
opimon(^).   The  law,  therefore,  on  this  head,ippein 
to  stand  as  it  did  before  the  case  of  Butcher  andMdi- 
er  was  decided  by  the  Master  of  the  Rolls ;  and  yet, 
although  Lord  £ldon  has  decided,  that  the  Court  is 
bound  to  inquire  whether  the  share  is  substantial  or 
not,  his  Lordship  has  shown  a  strong  disposidoo  to 
narrow  the  doctrine.  In  both  the  appeals,  the  decrees 
of  the  Master  of  the  Rolls  were  confirmed,  on  the 
ground  that  the  shares  were  not  illusory.  In  Butcher 
and  Butcher,  Elizahetli  Butcher  had  a  power  to  ap- 
point the  fund  amongst  her  children  by  her  present  or 
any  future  husband,  by  deed  or  will,  from  time  to  time. 
The  power  was  quite  in  the  common  form;  and  ther^ 
fore,  perhaps,  much  weight  could  not  be  given  to  the 
circumstance,  that  at  the  time  of  making  any  particu- 
lar appointments  he  could  not  know  what  the  number 
of  objects  would  ultimately  be ;  and,  indeed,  as  lippoint- 
ments  are  not  often  made  till  the  children  require  their 
portions,  when  the  probability  of  many  other  children 
must  have  ceased,  this  is  a  difficulty  which  is  not  lilic- 
ly  to  arise.    In  default  of  appointment  the  fund  was 
given  in  the  usual  way  to  sons  at  twenty-one,  and  to 
daughters  at  twenty-one  or  marriage;  but  it  was  pro- 
vided, that  if  any  son  of  her  present  marriage  should 
attain  twenty-one,  or  any  daughter  twenty-one,  or  mar- 
ry, no  child  by  any  future  husband  should,  by  marriage 
or  otherwise,  be  entitled  to  more  than  a  moiety  of  the 
property,  which  provision,  it  nfight  be  contended,  could 
not  affect  the  right  of  each  class  of  children,  as  between 
ihernselves,  to  a  substantial  share.   She  made  the  un- 
equal appointment  which  has  been  mentioned ;  and 

(«)  1  Ves.  &  Bea.  79. 
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4>rd  Eldon  held,  that  attending  to  all  the  circura- 
tances,  and  the  nature  of  the  trust  collected  from  the 
leed,  he  was  not  authorized  to  say  that  the  share  was 
ot  substantial.  His  Lordship  relied  upon  the  circum- 
lances,  that  the  power  was  from  time  to  time,  and  the 
umber  of  objects  was  incapable  of  being  ascertained 
ntfl  she  reached  an  age  at  which  she  could  not  have 
lore ;  and  if  there  had  been  one  child  by  a  subse- 
oent  marriage,  after  all  her  particular  appointments, 
lat  child  might  have  taken  a  moiety  of  what  consti- 
tited  the  whole  fund  before  any  appointment,  though 
!iat  should  leave  to  perhaps  twenty  children  of  the 
brmer  marriage  only  their  respective  shares  of  what 
emained  unappointed.  It  is  evident,  his  Lordship 
observed,  how  immensely  large  a  discretion  was  given, 
fid  to  what  the  fund  might,  by  repeated  executions  of 
he  power,  be  reduced,  and  this  went  far  to  show  that 
ler  discretion  must,  as  far  as  it  can  in  any  case,  be 
mfettered. 

Where  it  is  intended  that  a  party  shall  have  a  pow- 
5r  to  divide  the  fund  amongst  several  objects,  in  sub- 
ttantial  proportions,  according  to  his  discretion,  but 
(hall  not  be  at  liberty  to  give  merely  a  nominal  share 
:o  any,  the  smallest  sum  which  the  person  creating 
ihc  power  would  wish  each  of  the  objects,  in  any 
svent,  to .  have,  should  be  named ;  and  it  should  be 
expressly  declared,  that  the  donee  of  the  power  shall 
not  appoint  a  less  sum  to  any  one  of  the  objects. 

As  we  shall  hereafter  see  what  is  not  appointed,  or 
Is  ill  appointed,  goes  as  in  default  of  appointment,  and 
where  the  fund  is  given  by  the  instrument  creating 
the  power  to  the  objects  in  default  of  appointment,  the 
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dying  without  any  appointment  as  to  a  part  is  omA- 
dered  equal  to  an  actual  appointment ;  and  therefon 
a  sufficient  share  being  permitted  to  descend  will  be 
deemed  tantamount  to  an  appointment,  so  as  to  pre- 
vent any  question  of  illusion(/). 

And  if  an  appointment  be  made  of  part  of  the  fimd, 
excluding  some  of  the  objects,  but  leaving  a  share  not 
illusory  to  descend,  and  aiterwards  an  app<»ntmeot  be 
made  of  the  residue,  wholly  excluding  or  g^viog  an 
illusory  share  to  some,  the  last  appointment  only  shall 
be  void,  so  that  the  residue  may  descend  and  ophoM 
the  former  appointment.  If  a  contrary  rule  were 
established,  an  appointment,  leaving  a  share  not  iOo- 
sory  to  descend,  would  be  good  at  first,  but  become 
bad  afterwards(:r). 

And  although  an  appointment,  abstractedly  taken, 
be  illusory,  yet  it  may  be  justified  by  drcumstances, 
and  equity  will  not  relieve  against  it.  Formerly  it  was 
considered,  that  where  but  a  trifle  was  given,  yet  if  the 
child  by  misbehaviour  deserved  it,  the  Court  would  not 
vary  the  appointment(^) ;  but  at  the  present  day  the 
conduct  of  the  objects  of  the  power  cannot  be  taken 
into  consideration(2;). 

In  Boyle  v.  the  Bishop  of  Peterborough,  Lord  Thur- 
low  laid  it  down,  that  where  gross  inequality  is  account- 
ed for,  and,  by  the  situation  of  the  children,  is  rendered 
humane,  and  wise  and  discreet,  the  Court  will  not  caD 

(i)  Wilson  V.  Hggott,  2  Ves.  (y)  Maddison  r.  Andrew,! To. 

Jun.  351.  57. 

{x)  Ibid.    See  1  Ves.  and  Bea.  {z)  Kemp  v.  Kemp,  5  Yes.  M 

lOU  855;  Bee  1  Yea.  and  Bea.  ST. 
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it  iUu8ory(a).  Therefore,  if  a  child  become  a  bank- 
rapt|  and  has  not  obtained  his  certificate,  that  may  be 
I  suflSdent  reason  to  ^ve  him  a  small  sharc(&).  And 
where  a  father,  having  advanced  a  child  upon  mar- 
riage, recited  that  as  a  reason  for  ^ving  her  a  small 
share,  it  was  held  not  to  be  iIlu8ory(c).  For  the  ground 
interference  in  these  cases  is  fraud,  and  in  sucli 
case  the  cAi^  would  be  guilty  of  a  fraud  in  attempting 
to  set  aside  the  appointment,  the  parent,  perhaps,  hav- 
ing advanced  more  on  that  account;  the  answer  would 
lie,  he  had  given  that  child  a  substantive  share,  who 
therefore  could  not  complain  of  the  difrerence((/). 
Lord  Alvanley  expressed  his  opinion,  that,  perhaps,  if 
a  suffieient  reason  coidd  be  proved  between  parent  and 
child  the  Court  would  apply  the  rule ;  but  it  must  be 
proof,  he  said,  that  leaves  no  doubt  whatsoever.  And 
in  speaking  thus,  he  adverted  to  extrinsic  proof,  where 
DO  statement  appears  upon  the  face  of  the  appoint- 
meut(e).  But  it  seems  that  in  these  cases  the  provi- 
sion must  move  from  the  person  intrusted  with  the 
power  of  appoint ment(/),  although  in  one  case  Lord 
Alvanley  expressed  an  opinion,  that  a  small  share 
might  be  given  where  there  .is  an  actual  provision 
made  for  some,  even  where  it  does  not  move  frcm  tlie 
person  executing  the  power.   The  power  of  distribu- 

(«)  1  Ves.  Jun.  £99 ;  3  Bro.  C.  Long,  5  Ves.  Jun.  445  ;  Spencer  v. 

C.  S45.  Spencer,  5  Ves.  Jun.  362;  Bax  r. 

(6)  Bax  V.  Whitbread,  16  Ves.  Whitbread,  16  Ves.  Jun,  15. 

Jon.  15.  •  id)  See  5  Ves.  Jun.  361. 

(c)  Bristow  V.  Warde,  2  Ves.  (e)  Spencer  v.  Spencer,  ubi 

J«u  366;  and  see  Smith  v.  Lord  sup,;  see  1  Ves.  &  Bea.  97. 

CaaMUord,  ib.  698;  Vanderzee  v.  (J)  Mocattav.Lonsada,  12  Ves. 

Aclomij  4  Ves.  Jun.  771 ;  LoQg  v.  Jun.  123. 
3  X 
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tion,  he  said,  was  given  in  order  that  there  nu^t  be 
an  inequality,  if  necessary.   It  was,  therefore,  he  add- 
ed, nothing  but  a  trust  in  the  party  to  discriminate  how 
much  each  ought  to  have,  under  every  circurostnoe 
that  ought  fairly  to  enter  into  his  consideration,  and 
with  a  view  of  the  object  of  tlie  power,  that  each  of 
them  should  receive  a  provision.  If  that  was  satisfied 
aliunde^  it  had  its  object(^).    It  is  however  clear,  fbat 
the  provision  must  not  move  from  the  person  creatifig 
the  power(A).  And  in  a  case,  where,  under  a  power  to 
appoint  to  younger  children,  the  parent,  in  eflect,  ex- 
cluded the  second  son,  because  the  eldest  was  an  idiot, 
and  he  considered  that  the  second  child  would  obtuD 
a  grant  of  the  surplus  rents,  which  he  actually  did,  yet 
Lord  Redesdale  held  that  the  appointment  was  illa- 
sory(i).  His  Lordship  said,  "  if  a  younger  son  is  pro- 
vided for  amply  by  a  fortune  aliunde,  by  obtaining  a 
lucrative  situation,  or  the  like,  it  may  be  a  ground  for 
an  appointment  so  unequal  that  it  might  be  otherwise 
.deemed  illusory;  but  that  cannot  be  considered  as  a 
provision  which  is  a  mere  expectancy,  depending  on 
the  will  and  pleasure  of  another;  and  an  appointment 
cannot  be  deemed  good  or  bad  according  to  the  man- 
ner in  which  that  pleasure  may  be  afterwards  exerds- 
ed.  If  a  father  supposed  that  provision  would  b^made 
for  one  of  his  sons  by  his  brother,  which  expectation 
might  be  finally  disappointed,  a  very  unequal  appdnt- 
ment  made  under  that  expectation,  however  founded, 

(g)  Vanderzce  v.  Aclom,  4  Ves.  (A)  Kemp  v.  Kemp,  5  Vcs.  Jnn. 

Jun.  785,  sed  qu. ;  see  16  Ves.  Jun.  861 ;  Lysaght  v.  Royse,  vhi  iff- 

25 ;  Lysaght  v.  Royse,  2  Scho.  &  (t)  Lysaght  v.  Royse,  2  Scho.* 

Lef.  151 ;  and  1  Ves.  &  Bea.  97.  Lef.  151. 
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Qd  however  reasonable  at  the  time,  could  not  be  sup. 
orted.  In  the  present  case,  if  the  appointment  had 
eeh  made  in  such  form  as  would  have  given  the  son 
fidr  share,  in  ease  he  had  not  derived  benefit  from 
le  peculiar  circumstances  of  his  elder  brother,  it  might 
erhaps  have  been  sustained ;  but  this  is  an  absolute 
ppointment  in  all  events,  and  the  question  is,  whether 
jch  an  absolute  appointment,  not  subject  to  any  con- 
agency,  can  be  made  good  by  subsequent  events,  if  it 
Didd  not  be  good  in  all  events.  He  thought  the  ap- 
Dintment  must  have  been  good  on  the  day  it  was 
lade,  or  not  good  at  all.  In  cases  of  this  kind,  where 
le  appointment  is  grossly  unequal,  and  there  is  no  just 
lundation  for  the  inequality,  but  it  is  the  result  of  mere 
aprice  or  mistake,  the  appointment  cannot  stand;  it  is 
ot  a  just  exercise  of  the  power  given.  Here  there 
BS  no  caprice,  no  intentional  injustice,  but  there  was 
listake,  and  the  gross  inequality  was  made  under  the 
ifluence  of  that  mistake." 

It  may  here  again  be  observed,  that  if  the  fund  con- 
jBt  partly  of  real  and  partly  of  personal  estate,  it  is  not 
ecessary  to  give  a  part  of  each  to  every  object ;  but 
'  there  are  two,  for  instance,  all  the  realty  may  be 
iven  to  one,  and  all  the  personalty  to  the  other(A:). 

If  the  objects  have  agreed  to  abide  by  the  intention 
id  will  of  the  donee  of  the  power,  they  cannot  set 
ride  even  an  illusory  appointment(/)(I). 

(A)  Morgan  v.  Surraan,  1  Taunt  289. 
(I)  Pawlet  V.  Pawlet,  1  Wils.  224. 


(I)  This  case,  which  is  very  long,  did  not  decide  any  thing.  The 
irl  made  provisions  by  his  will  for  all  his  children,  and  the  decree  is 
efaced  by  this  declaration ;  that  the  plaintiff  having  by  his  bill,  and 
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Where  the  donee  of  the  power  is  a  mere  strange, 
and  a  trastee  of  it,  upon  a  bill  being  filed  before  an 
appointment,  the  Court  always  decrees  an  equal  &tn- 
bution  of  the  fund  amongst  the  objects ;  and  althoo^ 
the  trustee  of  the  power  might  have  excluded  soine, 
the  Court  cannot(m).  And  the  same  rule  prevails  where 
the  appointment  is  set  aside  as  illusory,  and  there  is 
no  gift  in  default  of  appointment(n).   In  some  earij 
cases,  the  Court  exercised  a  dangerous  discretion,  as 
by  giving  the  whole(o),  or  a  double  share,  of  the  estate 
to  the  heir  at  law(/7);  but  this  power  the  Court  has  of 
late  very  properly  disclcumed(9),  and  a  discretioiiaiy 
power  in  a  parent  is  never  executed  by  the  Court(r); 
nor  is  it  controlled,  except  on  the  ground  of  fraud,  as 
in  the  case  of  an  illusory  appointment. 

(m)  Kemp  V.  Kemp,  5  Yes.  Jun.  (p)  Warburton  «.  Warbaitini, 

849 ;  Longmore  v.  Broom,  7  Vcs.  2  Vern.  420 ;  1  Bro. P.O. 34 ;  uid 

Jun.  124.  ^'  Bedford,  2  Cba.  Rep. 

(»)  Gibson  r.  Kinvcn.  1  Vern.  ''^'^^  ^ 

8ee  Alexander  v,  Alexander,  - 

(o)  Clarke  v.  Turner,  2  Freem.    Ves.  640. 
1 98  ;  and  Mosely  v.  Mosely,  cited      (r)  Maddison  v.  Andrew,  1  Vc* 
ib. ;  sec  Finch.  53.  57. 


now  in  court,  expressly  submitted  to  be  bound  by  the  intention  of  bi^ 
father,  the  late  Earl,  in  his  deed  of  appointment  and  will,  according  to 
the  true  construction  thereof,  and  all  the  defendants,  the  other  diil- 
dren  of  the  late  Earl,  having,  by  their  answers,  or  now  by  their  counsd 
at  the  bar,  submitted  to  take,  according  to  the  true  intention  of  the 
^aid  Earl,  and  all  the  said  parties  disclaiming  to  take  advantage  of  ibJ 
defect  in  point^of  law  or  equity  in  the  execution  of  the  said  Eirl'e 
pov.  er  by  the  deed  of  appointment,  his  Lordship  declared,  &c.  Pouler 
f\  Karl  Poulett,  Reg.  Lib.  B.  fol.  582. 


[    SOI  ] 


Section  V. 

QW  TBS  00N8TRU0TION  OP  A  POWSR  TO  APPOIMT  TO  CHILDREN. 

It  18  upon  the  power  of  which  I  am  now  to  treat 
Ibat  by  far  the  greater  proportion  of  cases  arises.  As 
ire  have  already  discussed,  perhaps  sufficiently,  the  ge- 
neral doctrine  in  regard  to  the  estates  which  may  be 
created  under  powers,  I  sludl  here  only  consider, 
lat.  To  whom  an  appointmet  may  be  made  under  a 
power  to  appoint  to  children.  And,  8dly,  In  what 
manner  the  fund  may  be  settled  upon  them,  merely 
premising  that  an  indefinite  power  in  words  may,  upon 
the  whole  instrument  fallen  together,  be  confined  to 
ebildren(a).  And, 

1.  First  then,  It  is  now  perfectly  established  that  a 
power  to  appoint  to  children  will  not  authorize  on  ap- 
pointment to  grandchildren(&).(iy 

In  the  case  of  Doe  on  the  demise  of  the  Duke  of 
Devonshire  v.  Lord  George  Cavendish,  a  contrary  opi- 
Dion  was  in  effect  delivered,  although  it  was  pronoun- 
ced on  the  particular  circumstances  of  the  case.  The 

• 

(a)  Bristow  V.  Warde,  vide  ib.  698 ;  Crompe  v,  Jiarrow,  4  Vcs. 
pro,  p.  460.  Jun.  681 ;  Adams  v.  Adams,  Cowp. 

(p)  Alexander  v.  Alexander,  2   651;  Brudenell  v.  Elwes,  1  East, 
Ves.  640;  Bristow  v.  Warde,  2  Ves.   442 ;  7  Ves.  Jun.  382 ;  Butcher  v. 
Jm*  336;  Whistler  v.  Webster,   Butchei\  9  Vo*.  Jim.  :^82. 
ib.  S6r ;  Smith  v.  Lord  Camelford, 


1(1)  Morritet  ux.  v.  Owenet  vx.  k.  Edvardt,  2  OiU\  R«-p.  S-iO.    ?f.rho:i  v.  B^rri- 
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case  was  shortly  this;  Lady  Burlington  devised  free- 
hold estates  to  the  use  of  the  Duke  of  Devonshire  for 
life,  remainder  to  trustees,  to  preserve  remainder^ to 
tlie  use  of  such  of  his  child  or  children  by  his  late  wife, 
for  such  estate  and  estates,  and  in  such  shares  and  pro- 
portions, and  under  and  subject  to  such  powers,  pro. 
visoes,  conditions,  restrictions,  or  limitations  as  be 
should  appoint;"  and  in  default  of  appointmeDf,  toaD 
the  child  or  children  of  the  Duke  by  his  wife,  as  tenanlB 
in  common  in  taQ,  with  cross-remainders  between  ^em 
in  tail,  with  remainder  to  the  Duke  in  fee.  He  exer- 
cised the  power  by  limiting  the  estate  to  his  two 
younger  sons  for  life,  with  remainder  to  their  issue  in 
sti  ict  settlement,  with  a  power  to  make  jointures,  tift. 
In  the  view  that  was  taken  of  the  case  it  was  not  ne- 
cessary to  decide  the  point,  but  the  Court  gave  an  ex- 
tra-judicial opinion  upon  it(c).  They  said  there  were 
three  grounds  from  which  they  were  of  opinion  that 
tliis  was  a  good  execution:  1st,  From  the  subject  mat- 
ter of  the  power;  Sdly,  From  the  limitations  over  for 
want  of  appointment;  Sdly,  From  the  words  in  wfadi 
the  power  was  created.  1st,  This  was  not  money,  dot 
to  be  turned  into  money,  nor  portions.  It  was  a  limi- 
tation of  a  family  estate,  how  it  should  go  after  ber 
death.  She  considered  how  it  should  go,  being  deter- 
mined  tliat  it  should  go  amongst  grandchildren*  Sup* 
pose  she  had  only  said,  at  the  time  of  making  ber 
will,  that  she  meant  it  to  go  to  the  grandchildren,  it 
must  Iiave  been  inquired,  whether  absolutely,  or  in 
strict  settlement:  if  so,  her  answer  must  have  been, 
"in  strict  settlement."  There  are  two  kinds  of  set- 
tlement, one  by  which  the  issue  of  the  person  to  whom 


(c)  4  Term  Rep.  744,  n. 
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Irst  limitation  is  made  shall  certainly  take,  by  giv- 
he  first  taker  only  an  estate  for  life,  the  other  by 
ting  an  estate-tail  in  the  first  instance.  But  then 
5  is  a  trick  in  law,  by  which,  when  the  issue  arrive 
TOnty-one  the  entail  may  be  barred.  If  this  liad 
1  represented  to  Lady  Burlington,  her  answer 
Id  have  been,  that  she  was  sorry  for  it,  as  it  might 

mean  of  defeating  her  purpose:  but  then  it  would 
dswered  to  that  again,  that  there  was  a  trick  against' 
»  to  make  a  strict  settlement.  That  was  meant; 
to  guard  against  all  events,  she  said,  I  will  put 
&iher  in  my  place,  and  give  him  authority,  if  he 
we  to  execute  it."  If  the  words  "in  strict  settle- 
it"  had  been  used,  nobody  could  have  doubted  her 
tning.  Now  all  the  words  in  the  language,  except 
le,  are  used  to  carry  tins  power  as  far  as  possible, 

to  show  that  she  meant  an  appointment  in  strict 
[ement.  Whatever  he  might  do  with  his  own  estate 
night  do  with  this;  that  was  her  intention,  only  that 

children  were  the  objects.    What  is  the  use  of 
rers  f  It  implies  a  strict  setdement,  with  power  to 
te  jointures,  leases,  and  raise  portions. 
Jpon  the  foregoing  decision  it  need  only  be  re. 
rked,  that  as  to  the  first  ground,  it  can  at  most  only 
in  aid  of  the  construction  upon  the  words  of  the 
ver  itself;  that  the  second  ground  bears  against  the 
istruction  of  the  Court,  as  the  estate  was,  in  default 
ippointment,  given  amongst  the  children  in  tail,  so 
t  they  might  acquire  the  fee,  and  their  issue  could 
y  take  through  them,  and  not  as  purchasers ;  and 
t  in  regard  to  the  third  ground,  the  objects  were  the 
Id  or  children,  and  the  general  words  are  merely 
ise  which  which  are  usually  inserted  by  conveyau- 
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cers,  with  a  view  to  the  interests  to  be  ^ven  to  the 
objects  designated,  and  not  with  an  intent  to  extend 
the  power  by  implication  to  objects  not  named  in  it| 
nor  will  the  words  bear  a  contrary  coivstnictioD,  om- 
sistently  with  the  decided  caaes(d). 

The  same  point  arose  in  Griffith  v.  Harri8on(^).  Bjr 
one  codicil  an  estate,  part  freehold  and  part  copyhold, 
was  given  to  his  wife  for  life,  and  after  her  decease, 
•*4o  such  child  or  children  of  him,  the  devisor,  as  she 
should  judge  most  proper  to  bequeath  the  same  to." 
By  a  later  codicil  he  gave  the  estate  to  his  wife  for  life, 
and  empowered  her  to  devise  the  same  to  any  one  or 
more  of  his  child  or  children^  in  such  manner,  share, 
and  proportion  as  she  should  appoint,  but  so  as  the 
said  estate  should  not  be  divided^  but  transmitted  whck 
and  entire  to  his  heirs.  And  he  gave  the  reversion  of 
an  estate  adjoining  to  the  other  in  like  manner,  and  de- 
clared that  the  two  estates  should  be  considered  as 
one  estate^  and  be  transmitted  entire  to  his  family,  lo 
default  of  appointment,  he  gave  the  estate  to  his  own 
right  heirs.  The  widow  appointed  the  estate  to  her 
eldest  son  for  life,  remainder  to  trustees,  to  preserve 
remainder  to  his  children  in  strict  settlement,  in  the 
usual  way,  with  like  limitations  to  her  other  children 
and  their  issue.  The  Court  of  King's  Bench  were 
equally  divided  in  opinion^/) :  Lord  Kenyon  and  Mr. 
Justice  Grose  were  of  opinion,  that  the  children  were 
the  only  objects,  and  that  the  whole  execution  of  the 
power  must  be  exhausted  upon  them.  The  execution 

(d)  See  this  case  more  fully  ob-      (e)  3  Bro.  C  C.  SIO. 
served  upon  in  Powel's  note  to      (/)  4  Term  Rep.  737. 
Feame's  Ex.  Dev.  p.  349. 
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liich  the  wife  bad  attempted  took  in  persons  who 
rere  not  children  of  the  testator,  and  affected  to  make 
lem  purchasers,  and  was  not  only  not  warranted  by 
le  power,  but  might  give  a  descendable  quality  to  the 
state  to  persons  out  of  the  testator's  views,  viz.  to 
eirs  ex  parte  matema  of  the  children  of  the  sons, 
nd  ex  parte  paterna  of  the  children  of  the  daughters, 
lot  they  thought,  that  in  favour  of  the  general  inten- 
on,  the  children  might  be  held  to  take  estates-tail. 

On  the  other  hand,  Ashurst  and  BuUer  (who  were 
udges  of  B.  H-  when  the  Duke  of  Devon's  case  was 
ecided)  certified  that  the  first  son  took  for  life  only, 
liey  prefaced  their  opinion  with  a  declaration  that  the 
itention  of  the  person  creating  the  power  is  to  be  the 
uide  in  the  conctructron  of  it,  and  that  a  settlement 
pon  a  child  for  life,  with  remainder  to  his  children  in 
trict  settlement  is,  in  common  parlance,  a  settlement 
n  the  child.  They  then  criticised  on  the  words  of 
le  power,  which  they  thought  tantamount  to  a  power 
3  limit  the  estate  "in  strict  settlement;"  and  they  re- 
led  on  the  Duke  of  Devonshire's  case,  as  in  point, 
tut  if  a  strict  settlement  was  not  authorized  then,  as 
[le  estate  was  to  be  transmitted  entire,  they  thought 
[lat  the  only  way  of  making  the  different  parts  of  the 
lower  consistent,  was  to  consider  the  word  "heirs"  as 
pplicable  only  to  more  remote  descendants  than  the 
hildren,  and  to  confme  the  wife's  power  of  appoint- 
aent  to  the  children  during  their  lives  only,  in  which 
ase,  after  their  deaths,  the  estate  would  go  entire  to 
tie  right  heir  of  the  testator. 

If  the  rule  attempted  to  be  established  in  the  Duke 
f  Devonshire's  case,  and  by  Ashurst  and  Duller  in  the 
Eist  case,  were  to  prevail,  it  would  certainly  amount 

3  Y 
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to  this,  that  every  power  of  appointment  to  chUdfttij 
in  which  the  general  words  manner^  share^  proportion^ 
b^c.  are  thrown  in,  extends  to  grandchildren.  Now  it 
is  incontrovertibly  settled,  that  grandchildren  are  not 
objects  within  a  bare  power  to  appoint  to  children, 
and  it  would  be  highly  mischievous  if  this  broad  nde 
were  to  be  cut  down  by  a  minute  inquiry  in  every 
case,  whether  there  are  not  words  in  the  power  tan- 
tamount to  "strict  settlement,"  so  as  to  embrace 
grandcliildren  according  to  the  supposed  intention. 

But  we  may  fairly  consider  the  principles  upon  wluch 
the  extra-judicial  opinion  delivered  in  the  Duke  of  De- 
vonshire's case  was  founded  as  completely  over-ruled. 
They  received  a  severe  shock  from  the  certificate  of 
Lord  Kenyon  and  Mr.  Justice- Grose  in  Griffith  and 
Harrison.  And  in  a  subsequent  case,  which  it  is  quite 
impossible  to  distinguish  from  the  Duke  of  Devonshire's 
ease,  the  Court  of  King's  Bench,  and  afterwards  Lord 
£ldon,held  that  the  power  did  not  authorize  a  limitation 
to  grandchildren,  notwithstanding  that  the  usual  words 
^*in  such  parts  or  proportions,  and  for  such  estate  and 
estates,  and  with  and  under  such  charges,  provisions, 
conditions,  and  limitations,"  were  inserted  in  the  pow- 
cr(^^).  In  a  case  which  arose  since  Lord  Kenyon's 
death,  Mr.  Justice  Lawrence  observed,  that  the  Duk? 
of  Devonshire's  case  was  one  that  would  not  rule  aoy 
other,  at  least  not  exactly  similar.  That  he  had  heard 
Lord  Kenyon  express  that  opinion  of  \t(h) ;  and  nd- 
ther  Lord  Thurlow(i)  nor  Lord  Alvanley  appear  to 
have  considered  the  case  as  of  much  authority(A:). 

(if)  Brudenell  v.  Rhves,  1  East,  (i)  Lowson  t;.  Lowson,  3  Bi* 
44:2;  7  Ves.  Jun.  38^.  C.  C.  26.  cited ;  and  see  ibid,  291 

(h)  See  2  East,  381,  n.  (*)  See  4  Ves.  Jun,  684. 
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If  the  case  of  Brudenell  v.  Elwes  is  to  be  treated  as 
I  Ending  authority,  a  power,  in  the  precise  words  of 
hat  in  the  Duke  of  Devonshire's,  case  must  now  be 
icld  to  extend  to  children  only.  It  would  be  idle  to 
ittempt  to  distinguish  the  cases:  the  powers  are  near- 
y  word  for  word  the  same: 


Duke  of  Devonshire's  Case.     Brudenell  v.  Elwes. 


••To  the  use  of  such  his  child  or 
sUldren  by  Charlotte  Lady  Ca- 
irendUhy  his  late  wife,  for  such 
BState  and  estates,  and  in  such 
iharea  and  proportions,  and  under 
md  subject  to  such  powers,  pro- 
nsoes,  conditions,  restrictions,  or 
limitations  as  he  shall  by  deed, 
be.  nominate,  direct,  limit,  or  ap- 
point." 


"  To  the  use  of  all  or  any  the 
child  or  children  of  the  body  of 
J.  C.  on  the  body  of  Louisa  his 
wife,  lawfully  begotten  and  to  be 
begotten,  in  such  parts  or  propor- 
tions, and  for  such  estate  and  es- 
tates, and  with  and  under  such 
charges,  provisions,  conditions, 
and  limitationB,  as  they  should,  by 
any  deed,  &c.  direct,  limit,  or 
appoint." 


In  the  case  of  Mallison  Andrews  a  power  was 
given  to  a  woman  to  dipose  by  deed  or  will  of  1,800/. 
to  such  of  her  children,  in  such  manner  and  form,  and 
to  such  uses  and  purposes^  as  she  should  appoint.  She 
gave  a  part  to  one  child  for  life,  and  after  her  decease 
the  principal  to  be  divided  among  her  children.  And 
under  the  very  full  words  of  this  power,  the  appoint- 
ment was  held  to  be  well  inade(/)  (I). 


(/)  2  Bro.  C.  C.  26.  n. ;  Chan.  Hil.  17S2. 


(I)  Most  of  the  cases  in  the  notes  to  Brown  are  inaccurately  repo^- 
edb  This  case  is  introduced  as  a  note  of  a  case  cited  in  the  argument 
«f  Robinson  v.  Hardcastle ;  but  it  is  evident  that  the  case  intended  to 
be  cited  was  Maddison  v.  Andrew,  in  1  Ves.  57 ;  and  there  appears  to  be 
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But,  even  full  as  these  words  were,  yet,  unless  the 
words  "  and  to  such  uses  and  purposes,"  were  cona. 
dered  as  an  independent  clause,  authorizing  an  sp* 
pointment  even  to  strangers,  which  perhaps  can  haid* 
ly  be  contended,  the  case,  it  should  seem,  cannot  stand 
consistently  with  the  later  determinations. 

In  Alexander  v.  Alexander,  after  giving  a  power  of 
appointment  in  favour  of  his  children  to  his  wife,  tbe 
testator  directed  that  if  she  should  think  fit  to  ap^j  in 
her  life-time  any  part  of  the  fund  for  their  better  ad- 
vancement in  marriage,  or  otherwise,  in  the  woild,  flien 
the  trustees  should  pay  such  part  of  it^  for  the  benefit  (f 
such  children^  as  his  wife  should  appoint.  Sir  Thonns 
Clarke  thought  that  this  power  woidd  have  enabled  the 
mother  for  better  advancement  in  marriage,  to  make  a 
strict  settlemeTa(m). 

Where  a  child  dies  without  any  appointment  having 
been  made  to  him,  no  part  can  be  appointed  to  his  exe- 
cutor or  administrator(n) ;  and  indeed,  as  we  have  seen^ 

(in)  2  Ves.  640.    In  citing  this      (n)  Maddison  r.  Andrew,  1  Vcs^ 
case  Mr.  Justice  Buller  appears  to  57. 
have  overlooked  this  power;  see 
2  Term  Rep.  253. 

reason  to  suspect,  from  the  striking  similarity  of  the  names,  that  tkf 
case  of  Maddison  v.  Andrews  is  merely  an  inaccurate  statement  of  the 
former,  or  that  that  case  has  been  confounded  with  some  other.  I  ooaM 
not  discover  the  case  referred  to  by  Brown  in  the  Register's  book.  There 
is  a  case  in  1782,  Mallison  v.  Nesbitt,  but  that  turned  upon  a  very  dife- 
rent  question.  Reg.  Lib.  B.  1781,  fol.  388.  There  is  also  a  caseflf 
Mallison  v.  Robinson,  ^rchdale,  and  others,  which  was  a  petition  bjra 
tenant  for  life  under  a  will,  and  the  question  could  not  arise  in  tht 
case,  Reg.  Lib.  B.  1782,  fol.  66. 
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a  appointment  may  be  made  to  the  surviving  children 
r  child,  so  as  to  exclude  the  representatives  of  the  de- 
eased  child  from  taking  any  share  under  a  giflt  in  de- 
lult  of  appointment(o). 

But  it  is  settled,  that  in  equity  a  valid  appointment 
nay  be  made  to  persons  not  objects  of  the  power,  with 
he  approbation  of  the  real  object  of  the  power.  There- 
ore,  if  upon  the  marriage  of  a  child,  the  parent,  by  the 
narriage  settlement,  under  a  power  to  appoint  to  chil- 
Iren,  appoint  to  the  issue  of  the  marriage,  the  appoint- 
nent  would  be  supported  in  equity,  not  as  a  good  ap- 
Mintroent  to  the  issue  of  the  marriage,  but  as  an  ap- 
[lointment  to  the  child  itsetft  and  a  settlement  of  it  by 
Um(p);  nor  is  it  essential  that  such  a  settlement  should 
he  made  upon  marriage.  The  principle  is,  that  the  act 
operates  first  as  an  appointment;  and  secondly,  as  a 
settlement  by  the  appointee.  Therefore  an  appoint- 
ment of  personalty  to  the  children  of  a  married  daugh- 
ter,  who  is  herself  the  object  of  the  power,  is  valid,  if 
made  vnth  the  concurrence  of  the  husbandC^),  for  a 
husband  can  dispose  of  such  property  of  his  wife  in 
expectancy  against  every  one  but  the  wife  survivii^ 
But  of  course  the  mere  circumstance  of  the  child 
being  made  a  party  to  the  deed,  and  not  executing  or 
assenting  to  it,  will  not  be  sufficient(r). 


Hitherto  we  have  seen  that  children  only  are  objects 

(o)  Boyle  v.  the  Bishop  of  Pe-  (q)  White  r.  St  Barbe,  1  Ye^. 

terborough,  1  Vcs.  Jun.  299 ;  see  &  Bea.  399. 

1  Veg-  &  Bea.  91.  (r;  Brudcnell  r.  Elwes.  7  V«». 

(p)  Routledge  v.  Dorril,  2  Yea.  Jun.  382. 
^n.  S57$  Langstone  v.  Black - 
more,  Ambl.  289. 
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of  the  power;  but  it  still  remains  to  inquire toAitf  dnl- 
dren  come  within  the  scope  of  the  power. 

A  power  to  appoint  to  children  living  at  the  pa* 
rent's  decease,  includes  a  child  in  ventre  sa  mere  at 
that  time(5).  This  point  has  been  otherwise  dedd- 
cd(0 ;  but  the  law  is  now  perfectly  settled(fi). 

in  Coleman  v.  Seyifiour(i:),  a  man  gave  8,0002.  to 
a  married  daughter  for  the  use  of  her  younger  cbO- 
dren  to  be  distributed  amongst  them  as  she  should 
appoint ;  and  Lord  Hardwicke  determined,  that  the 
gift  did  not  extend  to  her  children  by  a  second  mar- 
riage ;  and  he  was  of  opinion,  that  it  extended  only  to 
children  Uving  at  the  making  of  the  will,  or  at  the  far- 
thcst  at  the  death  of  the  testator.  This  question,  how- 
ever,  seldom  arises  upon  powers,  because  generally  an 
interest  for  life  in  the  fund  is  given  to  the  parent,  with 
remainder  to  his  unborn  children,  as  he  shall  appoint, 
in  which  case  it  is  clear  that  the  power  embraces  all 
the  children.  This  is  the  case  of  every  common  mar- 
riage settlement(2/). 

Where  the  estate  is  settled  on  the  eldest  son,  and 
subject  to  that,  a  power  is  given  of  appointing  portions 
to  the  younger  children,  a  younger  child  who  becomes 
the  eldest  before  receiving  his  portion  is  not  within  the 
power(2;).   So  where  a  power  was  given  to  appoint  a 

(5)  Beale  v.  Bealc,  1  P.  Wms.  (.r)  1  Ves.  209 ;  see  Crowe  ^ 

244.  Odell,  1  Ball  &  Beattj,  449. 

(t)  Pierson  v.  Garnet;  Cooper  (y)  See  Baldwin   r.  Canrer, 

V.  Forbes,  2  Bro.  C.  C.  38.  63.  Cowp.  309  ;  Hughes  v.  Hogbeii 

(u)  Clarke  v.  Blake,  2  Bro.  C.  3  Bro.  C.  C.  355. 

C.  320  ;  S.  C.  nom.  Doe  v,  Clarke,  (z)  Chadwick  v.  Doleraan,  2 

2  n.  Blackst.  399 ;  and  see  Thei-  Vern.   528 ;  Lord  Teynham  v. 

luson  V.  Woodford,  4  Ves.  Jun.  Webb,  2  Ves.  198 ;  vide  iupn, 

226 ;  see  also  Hale  r.  Hale,  Prec.  ch.  7,  sect  2 ;  and  see  Ladj  Lii- 

Cha.  50.  coin  v.  Pelhalm,  Bowles  v.  Bowks> 


OF  POWERS  TO  APPOINT  TO  CHILDREN.  sii 

mm  amongst  younger  children,  provided  that  the  eld- 
»t  son,  or  the  son  possessing  the  estate  should  have 
DO  share  of  it,  and  an  appointment  was  made,  nomina-^ 
Cmi,  to  Anthony,  the  second  son,  and  the  other 
ff*  children,  and  after  the  appointment  Anthony  be- 
came  the  eldest  son  by  the  death  of  his  elder  brother, 
md  the  estate  descended  upon  him.  Lord  Thurlow 
tield  that  Anthony  could  not  take  any  part  of  the  fund, 
dthough  the  appointment  was  not  revoked(a). 

But  in  a  case  where  provision  was  made  by  a  pri- 
rate  act  of  Parliament  for  an  eldest  son,  and  a  power 
vras  given  to  the  father  to  appoint  a  sum  amongst  his 
younger  children,  "  Stephen,  Martha,  and  Catharine," 
and  Stephen,  by  the  death  of  his  elder  brother,  be- 
came  entitled  to  the  provision  made  for  the  eldest  son, 
and  then  the  father  appointed  a  considerable  sum  to 
Stephen  under  bis  power,  Lord  Talbot  said  this  case 
Girose  upon  an  act  of  Parliament,  in  which  the  intent 
)hall  prevail  against  the  very  words,  but  then  the  intent 
nust  be  plain  and  clear.  Now  Stephen  was  indeed 
called  a  younger  child  in  the  preamble,  but  when  the 
lower  was  given,  it  was  not  to  appoint  amongst  the 
i^ounger  children  generally,  but  to  Stephen^  Martha^ 
ind  Catharine;  and  he  held  the  appointment  to  Ste- 
3hen  to  be  a  valid  exercise  of  the  power(W.  Upon  this 
itatement  of  the  case,  then,  it  seems  to  establish  this 
principle,  that  wliere  a  younger  child  is  included  by  his 
rui?ne  in  a  power,  he  vnll  continue  an  object  of  the 
[K>wer,  although  he  lose  his  character  of  younger  son. 

Leake  v.  Leake,  11  Ves.  Jun.  166.       (a)  Broadmead  v.  Wood»  1  Bro. 

177.  477,  and  Savage  v.  CarroU,    C.  C.  77. 

i  Ball  &  Beat.  265.  (b)  Jermyn  v.  Fellows,  For.  93 
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But  Ijord  Talbot  principally  distinguished  this  case 
from  Chadwick  and  Doleman,  on  the  ground  that  there 
tfie  question  was  Ijetween  the  eldest  son,  become  Bobj 
his  brother's  death,  and  the  other  younger  children; 
whereas  in  the  case  before  him,  Stephen  was  the'oolj 
child  left,  and  the  dispute  was  between  him  and  the  ad- 
ministrator of  a  deceased  child,  so  that  this  cannot  per- 
haps be  relied  on  as  an  authority  for  the  general  prio- 
ciple,  which  at  first  sight  it  seems  to  establish ;  and 
certainly  if  the  rule  in  Chadwick  v.  Dole  man  is  the 
law  of  the  Court,  the  question  in  .these  cases  ought  to 
be,  not  whether  the  younger  children  are  in  the  instm- 
ment  creating  the  power  called  younger  children,"  or 
by  their  proper  names,  but  whether,  upon  the  whole 
instrunicnt  taken  together,  they  are  treated  as  younger 
children;  and  whether,  judging  from  the  evidence  to 
\ye  collected  from  the  instrument  itself,  a  portion  would 
have  been  provided  for  them  if  they  had  stood  in  the 
place  of  their  eldest  brother 

These  cases  profess  to  go  merely  upon  the  intention 
that  the  child  is  not  a  younger  child  within  the  |)Ower, 
and  by  parity  of  reason  where  an  eldest  child  is  in 
effect  a  younger  child,  with  reference  to  the  estate^  he 
may  be  an  object  of  a  power  to  appoint  to  youi^r 
children;  as,  where  an  estate  is  settled  on  the  son, and 
there  is  an  eldest  daughter,  there,  although  in  point  of 
age  the  daughter  is  eldest,  yet  it  is  well  settled  that  the 
son,  as  he  takes  the  estate,  though  not  so  by  primogem- 
ture,  shall  be  considered  an  eldest  child,  and  the  daugii- 
ter,  though  eldest,  shall  be  taken  as  a  younger  child(cj; 

(c)  Pierson  v.  Garnet,  2  Bro.  Webb,  2  Vcs.  210;  Hencage  f- 
C.  C.  S8,  and  see  Beale  v.  Beale,  Hemlocke,  2  Atk.  456 ;  Billings- 
1  P.  Win.  244;  Lord  Teynham  v.    \cj  t?.  Wells,  3.  Atk.  221. 
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^  an  elder  son  unprovided  for  may  take  under  a  pro- 
Bion  for  younger  children,  for  it  is  to  the  intention, 
id  not  to  the  words  elder  or  younger^  that  the  Court 
Ivert8(d). 

But  of  course  the  change  of  character  must  take  place 
(fore  the  receipt  of  the  money;  clearly  a  younger  son 
Msoming  eldest,  and  taking  the  estate  itself,  cannot 
I  called  upon  to  refund  a  portion  received  out  of  the 
late  whilst  lie  was  a  younger  child,  and  in  that  cha- 
cter(^). 

It  remains  to  observe,  that  in  the  case  of  Hall  v. 
ewer(/),  Lord  Hardwicke  laid  it  down,  that  there 
as  no  case  where  the  Court  had  considered  a  youngest 
did  BS  an  eldest,  but  between  parent  and  children,  or 
066  who  stand  in  loco  parentis  (g)^  but  this  distinction 
»e8  not  appear  to  be  attended  to  at  the  present  day. 


II.  We  are  now  to  consider  in  what  manner  the  fund 
Ely  be  settled  on  the  children. 
A  power  to  appoint  a  fund,  in  such  proportion  as  a 
ny  shall  think  fit,  implies  that  he  may  apportion  it 
t  in  such  manner  as  he  pleases,  consequently  he  may 
^e  an  interest  for  life  in  a  particular  share  to  one  child, 
limit  the  capital  of  the  same  share  to  another,  or  even 

d)  Duke  r.Doi(l2:e,  2Ves.  203,  mour,  1  Ves.  209;  Lady  Lincoln 
sd  from  Mr.  No^rs  note ;  and    v.  Pelham,  10  Ves.  Jun.  166; 

Emery  v.  England,  3  Ves.  Jun.  Leake  v.  Leake,  ib.  477. 

J.  (/)  AmbL  203. 

e)  See  Graham  r.  Lord  London-  (g)  And  see  Lord  Teynhara  v. 
Ty,  2  Ves.  199,  531,  cited;  but  Webb,  2  Ves.  198,  10  Ves.  Jun. 
i  ibid.  212;  and  see  Loder  v.  174. 

dcr,  ibid,  530 ;  Coleman  v.  Sey- 
3  z 
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go  SO  far  as  to  limit  to  a  third  child  upon  a  (*^ntingenc]r, 
provided  he  doles  out  the  whole  in  this  various  wajr 
among  all  the  children  only.  The  povv^en  does  not  re- 
quire that  he  should  distribute  it  in  gross  sums,  aod 
give  each  child  an  absolute  interest  in  that  gross  sum, 
for  such  a  power  enables  the  gift  of  particular  int^ 
rests,  and  the  appointment  of  such  interests  (h);  andi 
general  power  toapportionlands  receives  the  samecon* 
struction,  therefore  life-estates  or  rent  charges  may  in  i 
like  manner  be  given  to  any  of  the  children  (i).  Wbcre 
under  such  a  power  it  is  wished  to  settle  the  estate  on 
the  eldest  son,  subject  to  portions  for  the  younger  ebil- 
dren,  it  is  usual  to  limit  different  parts  of  the  estate  to 
each  of  the  younger  children  during  a  term,  with  re- 
mainder as  to  all  to  the  eldest  son  in  fee,  and  to  give 
him  a  power  of  redeeming  the  estate  by  paying  the 
portions  intended  to  be  provided  for  the  younger  chil- 
dren, nearly  in  the  same  way  as  in  a  common  mortgage 
for  a  term  of  years. 

But  under  such  a  power,  a  mere  reversionary  inte- 
rest  cannot  be  given  to  any  one  child,  as  it  is  intended 
for  a  provision  (A:). 

An  appointment  under  the  power  to  a  daughter  for 
her  separate  use,  independently  of  her  husband,  is  so  far 
from  being  an  objection,  that  it  is  more  strictly  carryiog 
into  execution  the  will  of  the  donor  (I) ;  and  this  is  still 

(A)  Alexander  v.  Alexander,  2  (k)  Alexander  v.  Alexander.  uK 
Ves.  640;  Bristow  v.  Warde,  2  sup.;  see  Duke  of  Devonshire  €• 
Ves.  Jun.  336.  Lord  G.  Cavendish,  4  Term  Bep. 

(t)  Thwaites  v.  Dye,  2  Vern.  80.    744,  n. 
Vide  supra,  p.  447.  (/)  Alexander  v.  Alexander.  S 

Ves.  640. 
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DDore  clearly  authorized  where  the  power  is  to  appoint 
III  such  minner  as  the  donee  pleases  (m). 

In  one  case(n),  a  father  having  a  power  to  appoint 
to  his  children  gave  the  interest  of  a  portion  to  the 
busband  of  one  of  his  daughters  for  life,  and  after  his 
iecease,  the  capital  to  the  daughter  herself.  Lord 
Bosslyn  said,  that  if  he  had  given  to  the  wife  for  life, 
tad  in  case  the  husband  should  survive,  to  the  husband, 
that  would  have  been  a  substantial  gift ;  for  it  was 
admitted,  a  gift  for  life  was  sufficient.  He  had  done 
the  same  thing  ;  for  the  husband  would  in  that  case, 
In  point  of  law,  have  takon  during  the  life  of  the  wife. 
The  insertion  of  the  name  of  the  husband  prior  to  that 
of  the  wife,  was  doing  no  more  than  if  he  had  given  to 
the  wife  first.  The  intention,  therefore,  not  being  to 
iUude,  but  to  give  in  effect  such  estate  as  a  married 
woman  could  take,  viz.  for  the  benefit  of  the  husband, 
as  long  as  the  coverture  should  continue,  was  not  illu- 
sory. But  the  Chancellor  principally  relied  upon  the 
drcumstance  of  the  daughter  having  been  provided 
for  by  her  father  in  his  lifetime. 

Now  it  must  be  observed,  that  in  the  preceding  case 
Lord  Rosslyn  did  not  mean  to  say  that  the  excess  be- 
yond the  wife's  life  would  not  be  considered  void  in 
case  her  husband  survived  her  (o).  And  we  should  be 

(m)  Maddison  v.  Andrew,  1  (a)  Bristow  v.  Warde,  2  Ves. 
Ves.  59 ;  and  see  Pitt  v.  Jackson,    Jun.  336. 

2  Bro.  C.  C.  51;  Smith  v.  Lord       (o)  See  Burleigh  v.  Pearson*  1 
Camelford,    2  Ves.  Jun.  698  ;    Ves.  281. 
Crompe  v.  Barrow,  4  Ves.  Jun. 
681 ;  Wilson  v.  Grace,  Rolls,  MS, 
vide  supra,  p.  217. 
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cautious  how  we  admit  the  doctrine  that  the  fund  mj 
be  appointed  to  the  husband  even  during  the  jointlives 
of  him  and  his  wife,  for  he  is  no  object  of  the  power: 
and  ahhough,  as  it  was  observed  by  the  Court,  the  hus- 
band will  take  during  the  life  of  the  wife,  where  it  is 
given  to  her,  yet  he  will  take  in  a  different  right,  and 
subject  to  equities,  to  which  he  would  not  otherwise  be 
liable.  Ifhe  take  under  a  direct  appointment  tobioiflelf, 
he  may  be  considered  as  the  absolute  owner  of  it; 
whereas  if  he  merely  take  in  his  marital  right,  his  wife 
would  have  her  equity  for  a  settlement  out  of  it,  whicb 
would  bind  his  as8ignees,if  he  should  become  bankmpt^ 
his  creditors  claiming  under  an  assignment  from  him, 
persons  claiming  under  him  without  any  valuable  cor- 
sideration ;  and  perhaps  even  purchasers  for  a  valuable 
consideration ;  and  where  the  power  rides  over  real 
estate,  and  operates  under  the  statute  of  uses,  it  seems 
clear  that  an  appointment  to  the  husband  would  not 
invest  him  with  the  legal  estate,  he  not  being  an  objeet 
designated  in  the  power.  But  it  is  probable,  that  under 
such  an  appointment,  where  the  husband  can  take,  he 
would  be  held  to  take  in  exactly  the  same  manner  as 
he  would  have  done  had  the  fund  been  appointed  to 
his  wife. 

Thus  far  as  to  the  quantity  of  interest  which  maybe 
given  to  each  child ;  and  we  may  now  consider  whit 
conditions  may  be  imposed  by  the  person  executii^ 
the  power. 

In  Pawlet  v.  Pawlet  (p).  Lord  Hardwicke  took  this 
distinction,  that  where  a  father  has  only  a  power  of  ap- 
pointment, or  distributing  portions  which  are  to  be  raised 


(p)  1  Wils.  2a4.    Vide  stqira.  p.  49 
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[  events,  be  cannot  annex  any  condition  to  the 
lent  of  any  share  which  he  appoints,  otherwise  it 
lere  the  portions  are  not  to  be  raised  at  all  with- 
lie  father's  appointment,  for  there  the  father  may 
X  a  condition.  This,  however,  was  a  gratis  die- 
and  I  have  not  met  with  any  case  in  which  the 
iction  has  been  acted  upon.  It  would  be  difficult 
itablish  it  upon  principle,  as  in  each  case  the  words 
le  power  must  be  the  guide  of  the  father's  ap- 
tment. 

parent  having  a  power  to  appoint  a  fund  amongst 
children,  cannot,'  unless  he  has  a  power  to  annex 
adition^  restrain  a  child's  share  to  the  payment  of 
rticular  debt,  for  there  may  be  a  defence  to  that 
.  Therefore,  where  a  father  appointed  a  share  to 
laughter,  to  pay  a  debt  of  her  husband,  for  which 
testator's  son  was  surety.  Lord  Hardwicke  set  it 
5.  He  considered  it  bad,  because  not  given  for  her 
^fit,  although  by  possibility  the  discharging  her  hus- 
rs  debts  might  tend  thereto.  It  might  be  other- 
(q).  And  of  course  he  cannot  annex  any  condi- 
for  his  own  bepefit(rj;  nor  can  the  property  ap- 
ted  be  exempted  by  the  donee  of  the  power  from 
debts  of  the  appointee,  but  it  must  be  left  to  take 
Bite  of  being  his  property,  and  subject  to  be  come 
I  his  creditors  shall  think  f\i(s). 
'his  section  may  be  closed  with  the  observation, 
powers  to  appoint  to  nephews,  or  any  other  class 


Burleigh  v.  Pearson,  1  Ves. 
and  see  Alexander  r,  Alcx- 
r,2Vc8. 640. 


(r)  Robarts  r.  Dixali.  2  Eq.  Ca. 
Abr.  G68.  pi.  19 ;  App.  No.  19. 

(«)  Alexander  t\  Alexander,  2 
Yea.  640. 
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of  persons,  will  be  construed  by  the  same  rules  as  lie 
applied  to  a  power  to  appoint  to  children.    Thus,  as 
under  such  a  power,  grandchildren  are  not  the  Ob- 
jects, so  a  power  to  appoint  to  nephews  cannot  be  ex- 
tended to  great  nephews(^) ;  yet  as  a  settlement  made 
in  favour  of  the  grandchildren,  with  the  assent  of  the 
child,  is  valid,  so  a  like  provision  may  be  made  in  the 
like  case  for  great  nephews. 

(0  Falkner  v.  Butler,  Ambl.  514. 


Section  VL 

OF  THE  CONSTRUCTION  OF  A  POWER  TO  APPOINT  TO  RELATIONS. 

The  obseiTations  already  made  on  appointments  in 
general,  apply  as  strongly  to  a  power  of  appointment 
in  favour  of  relations  as  to  any  other  power,  only,  that 
it  seems  to  have  been  thought  that  a  power  of  appoint- 
ment to  relations  may  receive  a  more  liberal  construc- 
tion in  favour  of  an  exclusive  appointment,  than  a 
power  to  appoint  to  children(fl).  We  need  therefore 
only  inquire,  first,  what  sense  is  attached  to  the  word 
relations,  kindred,  6jc.  which  will  show  to  whom  the 
fund  will  go  under  such  a  bequest  in  default  of  ap- 
pointment; and  3dly,  To  whom  an  appointment  may 
be  made  under  such  a  power. 

(a)  Spring  v.  Biles,  1  Term  Rep.  435,  note ;  and  see  Mahon  r.  Sa- 
vage, 1  Scho.  &  Lefr.  IH ;  and  supra,  sect.  3,  div.  II. 
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I.  Nothing  is  better  established  than  tliat  under  a 
bequest  to  "  relations,"  without  sa3ring  what  relations, 
the  fund  shall  go  amongst  all  such  relations  as  are  ca- 
pable of  taking  within  the  statute  of  distributions;  and 
this  has  been  adopted  as  the  best  measure  for  setting 
bounds  to  such  general  words,  for  the  relation  may  be 
infimte(6)5  although,  in  early  cases,  the  Court  extend- 
ed  it  farther(c) ;  but  these  cases  are  clearly  over-ruled 
by  the  current  of  authorities,  and  were  expressly  treat- 
ed as  of  no  authority  by  Lord  Chancellor  Camden  in 
the  case  of  Widmore  v.  WoodrofTeCd).  The  same  rule 
has  even  been  extended  to  a  devise  of  real  estate,  and 
the  relations  on  the  maternal  side  are  equally  entitled 
with  those  on  the  paternal  side,  of  equal  degree(^). 

The  construction  is  the  same  upon  the  words  ^'near 
rclations(/)/^  And  so  upon  a  trust  for  friends  and 
relations,"  Lord  Hardwicke  said,  that  friends  was  syn- 
onymous  to  relations^  otherwise  it  was  absurd(^). 
And  Lord  Rossyln  has  decided  that  a  bequest  to  rela- 
tions  by  blood  or  marriage  was  confined  to  relations 
entitled  under  the  statute  of  distributions,  and  those 

(b)  Anon.  1   P.  Wms.  327;  (c)  Jones  r.  Beale,  2  Vera.  381 ; 

Roach  V.  Hammond,  Prec.  Cha.  and  Arnold  v.  Bedford,  cited  ib. 

401 ;  Crossly  v.  Clare,  Ambl.  397 ;  (d)  Ambl.  640. 

Harding  v.  Glyn,  1  Atk.  469 ;  (c)  Doc  v.  Over,  1  Taunt  263. 

Green  v.  Howard,  1  Bro.  C.  C.  3 1 ;  (/)  Whithorne  t?.  Harris,  2  Ves. 

Hands  V.  Hands,  1  Term  Rep-  527. 

437,  n. ;  3  Bro.  C.  C.  69,  cited;  (g)  Gower  v.  Mainwaring,  S 

Bayner  v.  Mowbray,  3  Bro.  C.  C.  Ves.  87. 
234.   Mahon  v.  Savage,  1  Scho.  & 
Lef.  Ill;  and  see  Rob.  on  Stat  of 
Frauds,  64,  n. 
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who  had  married  with  them,  although  he  said  he  im 
not  sure  that  he  hit  the  intentioD  by  it(A).  But  upot 
a  gift  to  ^'my  nearest  relations"  there  is  no  unoeitwi- 
ty,  and  consequently  no  necessity  for  resorting  to  eon. 
struction,  either  to  confine  or  extend  a  descriptioo  m 
itself  sufficiently  certiun.  A  brother,  therefore,  woakl 
take  in  exclusion  of  an  nephew(i). 

In  a  case  in  Peere  William8(A:),  the  bequest  was  to 
poor  relations,  and  a  countess,  as  a  relation  witUn  the 
limits,  claimed  a  share,  and  it  was  decreed  to  her,  in 
regard  that  the  word  poor  was  frequently  used  as  i 
term  of  endearment  and  compassion,  rather  than  to 
signify  an  indigent  person ;  as,  speaking  of  one's  fa- 
ther, one  often  says,  my  poor  father,  or  of  one's  child, 
my  poor  child.  But  the  reporter  treats  this  as  a  case 
of  compassion,  the  countess  not  having  a  sufficient 
estate  to  support  her  dignity.  In  a  case  before  Lord 
Hardwicke,  he  appears  to  have  determined,  that  where 
the  bequest  was  to  poor  relations,  it  should  not  beoon- 
lined  to  the  rule  of  the  statute  of  distributions,  but 
should  be  extended  to  those  that  were  of  kin,  and 
jeds  of  charity(l) ;  although  he  held  that  this  constrac- 
tion  could  not  prevail  where  the  bequest  ^ms  to  the 
nearest  poor  relation8.(OT).  Sir  Thomas  Sewell,  also, 
thought  that  the  epithet  poor  was  to  be  attended  to, 
but  he  would  not  extend  the  bequest  to  relations  be* 


(A)  Devisme  v.  Mellisli,  5  Ves. 
Jun.  529. 

(i)  Smith  V.  Campbell,  19  Ves 
Jun.  400. 

{k)  Anoa.  1  P.  Wms,  337. 


(I)  Attorney-General  v.  Buck* 
land,  1  Yes.  231 ;  Ambl.  7,  cited. 

(m)  Goodinge  v.  Goodinge,  1 
Ves.  231 ;  and  Edge  r.  SalisbaiT* 
Ambl.  70. 
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d  the  limitsCn) ;  and  Lord  Redesdale  seems  to  have 
le  a  similar  decision  in  the  case  of  Mahon  v.  Sa* 
e(o),  where  he  determined,  that  under  a  bequest 
HXjr  relations,  a  person  becoming  rich  before  the 
ribution  was  not  entitled.  However,  it  was  ex« 
Bsly  decided  by  Lord  Camden,  that  the  addition  of 

epithet  poor  or  necessitous^  or  the  like,  does  not 
Y  the  case,  but  the  will  must  be  read  as  if  the  word 
oting  poverty  was  not  in  it,  as  there  is  no  distin- 
Mng  between  degrees  poroerty{p)^which  we  may 
erve  is  a  much  better  reason  than  that  given  for  a 
lOar  determination  in  tlie  case  in  Peere  Williams, 
where  the  bequest  was  to  the  testator's  relations 
taring  God  and  walking  humbly  before  him,"  these 
rds  were  rejected  by  Lord  Gowper.  And  in  a  later 
e(9),  where  it  was  to  the  relations,  who  were  most 
erving,"  tlic  Master  of  the  Rolls  said,  that  he  had 
rule  of  judging  of  the  testator's  relations,  and  could 

enter  into  spirits,  and  therefore  could  not  prefer 
5  to  another.  Upon  the  whole,  then,  there  appears 
be  great  reason  to  contend  that  the  true  rule  is, 
X  the  epithet  poor,  necessitous,  or  the  like,  is  merely 
^tory,  although  certainly  there  is  a  considerable 
ight  of  authority  in  favour  of  the  contrary  doctrine. 
The  words  "  most  necessitous  of  my  relations,'^  or 

i)  Brunsilen  i\  Woolridge,  White,  7  Ves.  Jud.423  ;  but  note, 

bl.  507;  see  Isaac  f.  Defriez,  there  the  bequest  was  otherwise 

595.  508 ;  and  see  Carr  r.  too  remote,  and  void. 
Iford,  2  Cba.  Rep.  77;  and  1      (p)  Widmore  v.  Woodroffe, 

u  C.  C.  38 ;  and  Gower  v.  Main-  Ambl.  686  ;  1  Bro.  C.  C.  33,  n. 
•ing,  2  Ves.  87.  110.  (q)  Doyley  v.  Attorney  Gene- 

0)1  Scho.  &  Lef.  Ill;  but  ral,  4  Yin.  Abr.  485,  pi.  16;  see 

d  the  case ;  and  see  White  v.  Cole  v.  Wade,  16  Ves.  JuiL  87. 
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similar  words,  must  receive  the  same  construction  as 
poor  relations(r). 

The  signiticatioii  imposed  on  the  word  reMum  is 
for  the  same  reason  extended  to  a  bequest  to  ^tin- 
dred(5);"  and  "next  of  kin"  has  likewise  received  the 
same  interpretation(0 ;  but  the  better  opinion  is,thalif 
there  is  nothing  to  show  that  the  testator  had  refer- 
ence to  the  statute  of  distributions,  or  to  a  divisioo^as 
in  the  case  of  intestacy,  the  nearest  in  kindred  onlj 
would  be  entided ;  and  that  brothers  and  sisters  would 
exclude  nephews  and  nieces  from  participating  in  such 
a  bequest(7/).  A  similar  construction  has  been  pat 
upon  the  word  "  family although  certainly  that 
word  may,  according  to  the  context,  have  different 
significations  in  different  wills.  It  may  be  restrained 
to  mean  only  the  children(^)  In  one  ease  Lord  Al- 
vanley,  at  the  Rolls,  construed  it  to  embrace  a  hus- 
band of  the  party,  although  he  cautiously  referred  his 
decision  to  the  particular  case  before  the  Courtfs:); 
and  in  a  devise  of  real  estate  it  means,  it  is  said,  the 
heir  at  law((y). 

Lord  Thurlow  has  justly  observed,  tliat  a  bequest 
to  relations  is  not,  under  the  foregoing  construction. 

(r)  Widmore  v,  Woodroftb,  iibi  (x)  Cniwys  i\  Colman,  9  Ves. 
«w/>.  Jun.  319;  and  sec  Gower  r.Miiri 

(s)  Carrr.  Bedford,  5>Cha.  Rep.    ^^anng,  i2  Ves.  110;  see  Do*  r. 


(«)  Garrick  v.  Lord  Camden,  («)  Wright  r.  At kyns,  i:  Vfv 
14  Ves.  Jun  ST2;  Smith  r.  Camp-    j^n.  £55;  Doe  v.  Smith,  5  Mm 


(0  Phillips  V.  Garth,  3  Bro.  C. 
C.  64. 


77;  and  see  9  Ves.  Jun.  323. 


Joinville,  3  East,  17iZ. 
(y)  See  9  Ves.  Jun.  324. 
(z)  Mac  Leroth  v.  Bacon,  3 
Ves.  Jun.  156. 


bell,  19  Ves.  Jun.  400. 


&  Sel.  126. 
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^ndered  totally  inofficious,  for  the  tutfe  cannot  claim, 
le  statute  providing  for  her  by  the  name  of  wife(6). 
nd  as  this  construction  is  only  made  in  the  absence 
*  evidence  of  the  testator^s  intention,  any  express 
rection  by  him  will  be  imperative.  Therefore,  where 
e  bequest  was  to  the  relations,  equally  to  be  divided 
stween  them,  Lord  Talbot  determined  that  an  un- 
|ual  distribution  could  not  be  directed(c) ;  and  he  ac- 
irdingly  decreed  them  to  take  per  capita^  although 
ider  the  statute  they  would  have  taken  per  stirpes; 
id  share  and  share  alike''  have  the  same  meaning 
I  equally  to  -be  divided."((/)  So  where  a  testator 
Kplains  the  meaning  which  he  attaches  to  the  word^ 
is  will  must  be  attended  to ;  as,  where  a  testatrix 
Ave  a  residue  to  be  divided  between  her  relations^ 
lat  is,  the  (Jreenwoods,  the  Events,  and  the  Dows. 
Tie  Events  were  not  within  the  degree  of  relation- 
dip  limited  by  the  statute,  but  were  decreed  to  take 
lintly  with  the  Greenwoods  and  Dows,  who  were(e). 

It  remains  to  observe,  that  parol  evidence  is  inad- 
lissible  of  the  testator's  intention  not  to  confine  the 
rord  relations,  kindred,  ^c.  It  is  immaterial  that  he 
:new  relations  to  mean  more  than  next  of  kin.  It  may 
lOwever  be  shown,  that  the  testator  had  relations  in  a 
►articular  place,  and  that  he  knew  them ;  but  the  evi- 
[ence  cannot  be  acted  upon  in  opposition  to  the  words 
f  the  will(/). 


(6)  See  1  Bro.  C.  C.  33. 

(c)  Thomas  v.  Hole,  For.  251; 
lutler  V.  Stratton.  3  Bro.  C.  C. 
67;  Wimbles  y.  Pitcher,  12  Ves. 
an.  433. 

(rf)  Phillips  V.  Garth,  3  Bro.  C. 
64. 


(e)  Greenwood  r.  Greenwood, 
1  Bro.  C.  C.  32,  note. 

(/)  Goodiuge  v.  Goodinge,  1 
Ves.  231 ;  see  Green  v.  Howard,  1 
Bro.  C.  C.  31.  Edge  v.  Salisbury, 
Ambl.  70. 
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II.  But  although  the  Court  of  necessity  thus  re- 
strains the  import  of  the  word  rdations^  yet,  where  i 
party  has  a  power  of  selecting  or  distributing  amonpt 
relations^  he  may  go  beyond  the  rule  which  the  Court 
itself  adopts,  when  the  distribution  is  made  under  hs 
authority(g').  And  the  Court  will  not  deprive  the 
donee  of  the  discretion  reposed  in  him,  but  wil],  al- 
though  a  bill  is  filed  for  an  account  and  distritulkN), 
still  permit  him  to  exercise  his  power  under  die  eye 
of  the  Court(A) ;  but  unless  the  donee  has  a  power  of 
selection  he  can  only  appoint  to  the  next  of  MiKi). 

In  this  kind  of  bequests,  in  default  qf  appoUimai^ 
the  fund  vests  in  the  persons  who  are  next  of  kin  at 
the  death  of  the  donee  of  the  power,  and  not  in  the 
persons  who  were  next  of  kin  at  the  death  of  tbt 
testator(A:). 


{g)  Harding  i\  Glyn,  1  Atk. 
469;  5  Ves.  Jun.  501,  stated  from 
Reg.  Lib.;  Supple  v.  Lowson, 
Arabl.  729 ;  Cniwys  v.  Col  man,  9 
Ves.  Jun.  319 ;  Mahon  v.  Savage, 
1  Scho.  &  Lef.  1 1 1 ;  Forbes  v.  Ball, 
3  Mer.  437. 

(/*)  Carr  v.  Bedford,  2  Cha.  Rep. 
77;  Bninsden  v.  Woolridge,  Ambl. 
507 ;  Bennett  t\  Honywood,  ib. 
TOS ;  Supple  v.  Lowson,  ib.  729 ; 
Mahon  v.  Savage,  1  Scho.  &  Lef. 
Ill;  and  see  Gower  v.  Mainwar- 
ing,  2  Ves.  87. 1 10  ;  Cole  v.  Wade, 


16  Ves.  Jun.  27 ;  »ed  vide  s^fra,  p. 
500,  and  qu.  the  distinction. 

(t)  Pope  V.  Whitcombe,  S  Mer. 
689. 

{k)  Harding  v.  Glyn,  Cnwys  t. 
Colman,  tibi  sup. ;  see  Cole  r. 
Wade,  16  Ves.  Jun.  21 ;  Pope  r. 
Whitcombe,  3  Mer.  689.  In  com- 
mon cases  it  is  otherwise.  Doe  r. 
Lawson,  3  East,  278.  As  to  the 
claim  of  representatives  of  reli- 
tions,  see  Bennett  v.  Honywood. 
Ambl.  708 ;  Mahon  v.  Savage,  1 
Scho.  &Lef.  111. 
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•  or  POWERS  TO  JOINTVES* 

It  has  been  already  shown  in  what  instances  equity 
win  aid  the  defective  execution  of  a  power  to  join- 
U]re(a),  and  the  estates  which  may  be  created  under 
flie  power  have  also  been  pointed  out(6).  It  remains 
0iily  to  state  such  questions  as  may  be  said  peculiarly 
to  relate  to  this  power,  although  certunly  the  decisions 
upon  them  would  equally  govern  any  other  power  of 
a  similar  nature. 

As  the  object  of  a.  power  to  jointure  is  to  enable  the 
party  to  whom  it  is  given  to  malce  a  provision  for  the 
wife  who  shall  survive  him,  and  as  the  power,  how- 
ever  frequently  exercised,  can  only  operate  as  a  charge 
in  one  instance  the  most  liberal  construction  should  be 
put  upon  the  power  in  favour  of  a  repeated  execution 
of  it.  And  it  has  been  decided,  that  under  a  power, 
ii  a  man's  present  wife  die,  and  he  marry  any  other 
^fe^then  and  so  often  to  settle  a  jointure  for  such  wife 
during^  life  will  enable  him  to  settle  a  jointure  upon 
any  wife  that  he  may  afterwards  marry,  and  so  toties 
quoHesic). 

But  in  a  case  where  the  testator  directed,  that  if  his 
son  married  a  gentlewoman  with  a  good  fortune,  the 

(a)  Vide  supra,  p.  362. 

(ft)  Vide  87q)ra,  ch.  9,  sect  2,  div.  1. 

(c)  Hervey  r.  Hervcy,  1  Atk.  561 ;  Barn.  Cha.  Rep.  l03. 
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trustees  should  settle  a  rent-charge  on  her  for  her  life, 
subject  thereto  on  the  issue  of  that  marriage  in  strict 
settlement;  but  if  the  son  died  without  issue,  then 
over,  and  the  question  was,  how  the  estate  was  to  be 
settled.  Lord  Hardwicke  determined,  that  an  estate- 
tail  should  be  given  to  the  son  after  the  strict  settle- 
ment, as  otherwise  the  issue  of  any  future  marriage 
could  not  take,  which  would  defeat  the  testator's  ia- 
tention.    He  said  it  was  objected  that  this  iDOonye- 
nience  would  not  happen  there ;  for  that  the  trustees 
might  execute  this  power  toHes  quoties^  and  that  gm^ 
tlnjuofnan  was  nomen  coUectivum.   But  that,  he  said, 
would  not  be  according  to  the  construction  of  powers, 
which  can  be  executed  but  once,  unless  the  words  im* 
port  otherwise,  as  it  evidently  was  not  there,  although 
it  might  be  executed  upon  a  second  wife,  if  not  done 
before.    And  this  decree,  he  added,  answers  all  the 
words  in  the  will(d).    Tliis  case,  it  will  be  observed, 
can  scarcely  be  ranked  with  those  upon  the  common 
power  of  jointuring,  for  the  object  of  the  power  was 
to  make  a  strict  settlement  of  the  estate,  and  not  mere- 
ly to  authorize  the  limitation  of  a  jointure. 

A  general  power  to  jointure  to  a  particular  amouo^ 
without  expressing  that  it  shall  be  clear  of  taxes,  vrill 
only  enable  an  appointment  of  the  jointure,  sulgect 
to  natural  outgoings,  as  parochial  payments  and  re- 
pairs, ^c.(e). 

Where  the  jointure  is  to  be  of  the  dear  yearly  value, 
it  means  clear  of  incumbrances  and  all  other  charges^ 

(d)  Allanson  v.  Clitherow,  1  Ves.  24. 

(e)  Hervey  r.  Hervej,  1  Atk.  561 ;  Barnard.  Cha.  Rep^  103;  Ladj 
Londonderry  v.  Wayne,  Ambl.  4d4» 
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which,  by  the  course  and  usage  of  the  country  in  which 
the  lands  he,  ought  to  be  borne  by  the  tenant,  but  sub- 
ject to  the  land-tax  and  all  other  outgoings,  which,  ac- 
cording to  such  course  of  the  country,  ought  to  be 
borne  by  the  landlord.  In  the  case  in  which  this  was 
decided,  Lord  Hardwicke  said,  that  the  word  "  clear" 
should  be  construed  in  the  power  as  it  would  in  an 
agreement  between  buyer  and  seller,  that  is,  clear  of 
all  outgoings,  incumbrances,  and  extraordinary  charges, 
not  according  to  the  custom  of  the  country,  as  tithes, 
poor-rates,  church-rates,  l^c.  which  are  natural  charges 
on  the  tenant.  If,  he  added,  in  the  country  where  these 
estates  lie,  it  had  been  the  custom  for  the  landlord  to 
pay  those  rates,  he  should  have  thought  this  jointure 
ought  to  have  been  subject  to  them,  for  they  would  in 
such  case,  be  only  ordinary  charges.  But  the  contrary 
was  proved,  that  it  was  not  the  custom  of  the  coun- 
try(/).  And  where  the  custom  is  for  the  tenant  to 
pay,  it  is  not  material  that  in  respect  of  the  particular 
estate  the  landlord  has  agreed  to  pay  them,  so  as  to 
increase  the  nominal  value  of  the  lands  by  increasing 
the  rent(^). 

So  under  the  words  clear  of  charge  or  reprize  the 
jointure  could  not  be  limited  clear  of  land.tax(A). 

But  where  the  power  was  to  jointure  to  a  stated 
amount,  witliout  any  deduction  or  abatement,  for  any 
taxes,  charges,  or  impositions^  imposed^  or  to  be  imposedy 
parliamentary  or  otherwise^  but  subject  to  leases  in 
being  at  the  time  of  such  execution  made,  Lord  Hard- 
wicke decreed,  that  the  power  authorized  a  jointure  to 

(/)  Earl  of  Tyrconnel  v.  Duke  {h)  Ambl.  1240 ;  2  Vea.  504 ;  as 

of  Ancaster,  Ambl.  £37 ;  £  Ves.  to  the  extent  of  the  word  reprize^ 

50a  i»ee  HaJl  i;.  Hall,  2  Dick.  TIO;  and 

{g)  S.  C.  see  2  Atk.  545. 
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be  appointed,  free  from  all  incumbrances,  rat- 
charges,  rents-seek,  fee-farms,  quit-rents,  annuities 
stipends  to  ministers,  pensions,  and  procurations  pay- 
able thereout,  and  also  free  from  all  parliameotaiy 
taxes  or  impositions  of  such  nature  and  kind  as  were 
in  being  at  the  time  of  executing  the  power,  and  par-^ 
ticularlv  from  the  land-tax  then  in  being  and  the 
words  free  from  taxes^  particularly  embrace  the  land- 
tax  as  being  the  only  tax  to  which  land  is  abedutdy 
liable(A:). 

And  where  a  man  having  power  to  jointure  deai  of 
all  taxes^  by  articles  referring  to  his  power,  agrees  lo 
grant  a  jointure  free  from  reprizes^  or  the  like,  altbougli 
the  words  may  not  be  co-extensive  with  those  in  the 
power,  yet  as  the  intention  is  evident,  it  shall  be  con- 
sidered an  agreement  to  grant  such  a  jointure  as  is  au- 
thorized by  the  power(;). 

But  Lord  Hardwicke  very  properly  determined,  that 
where  land  of  a  given  value  is  to  be  settled,  the  taxes, 
from  which  the  jointure  is  to  be  free,  are  such  ooly 
as  were  in  being  at  the  time  of  executing  the  power^ 
and  the  same  as  to  the  quantum  of  any  existing  tax,  so 
that  the  land  would  not  be  free  in  the  hands  of  the 
jointress  from  any  future  increase  of  the  tax(m),lbr 
otherwise  this  mischief  would  follow,  that  whenever 


(i)  Marchioness  of  Blandford  v. 
Duchess  of  Marlborough,  2  Atk. 
54SL 

(k)  Champ^mon  v.  Champer- 
noD^  Dougl.  626,  cited;  and  see 
on  the  general  question,  Brenvster 

Kitchen,  1  Lord  Raym.  317; 
Bradbury  v.  Wright,  Dougl.  624 ; 
and  see  Da  Costa  v.  Villareal,  1 
Bro.€.C.4»n. 


(/)  Marchioness  of  Blandferd«> 
Duchess  of  Marlborough,  3  Atk. 
542 ;  Lad  J  Londonderrj  v.  WajM 
Ambl.  424«  et  infra. 

(m)  Marchioness  of  Blandferf 
V,  Duchess  of  Maribonwgh,  2  AtL 
542';  and  see  Ambl.  239.  2  V» 
f02. 
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X  varied,  that  would  be  a  defect  in  the  value  of 
inture,  and  the  jointress  would  come  into  a 
of  equity  to  make  the  defect  good  against  the 
ider-man. 

I  where  lands  of  a  given  value  are  to  be  settled, 
lue  is  in  other  respects  to  be  talcen  as  it  stood  at 
le  of  the  execution  of  the  power.  This  Lord  Hard- 
repeatedly  determincd(yz).    If  by  any  accident 
the  execution  of  the  power  there  should  be  an 
5,  it  will  be  for  the  benefit  of  the  jointress.  By 
of  reason,  if  there  should  be  any  deficiency  by 
ition,  or  casualties,  the  jointress  must  acquiesce 
it ;  to  construe  it  otherwise  would  make  these 
rs  desultory (o).  But  in  a  subsequent  case  before 
Northington,  where  the  point  was  not  much  de- 
he  held  that  the  value  cannot  be  fixed  with  jus- 
d  at  tlie  time  of  the  husband's  death.    The  wife 
t  know  the  value  but  by  inspection  of  leases,  or 
brmation,  if  the  estates  are  in  hand.    The  rent 
at  a  particular  time,  and  under  a  particular  let- 
lught  not  to  bind  the  wife.    The  rent  of  an  estate 
y  uncertain;  it  often  varies  ;  the  landlord  is  often 
:d  to  give  boons.    Where  he  has  been  at  an  ex- 
of  improving,  it  is  common  for  the  tenant,  in- 
of  paying  a  sum  of  money  for  the  improvements, 
7  an  increase  of  rent :  and  he  accordingly  decreed 
ilue  of  the  lands  to  be  taken  as  at  the  time  of  the 
ind's  death(/?). 

Vlarchioness  of  Blandforcl    Speake  r.  Speake,  1  Vern  217 ; 
less  of  Marlborougli,  2  Atk.    PinneU  v.  HaUett,  Atnbl.  106. 
arl  of  Tyrconncl  r.  Duke  of  Lady    Londonderry  v. 

er,  2  Vcs.  oOO,  Aiiibl.  *2jr.  \Vayne,  Ambl.  424  :  see  and  con- 
jee 2  Atk.  514 :  and  «ee    »ider  the  case. 
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The  case  before  Lord  Northington  is,  in  some  rt- 
spects,  distinguishable  from  those  before  Lord  Hard- 
wicke,  but  tlieir  opinions  are  at  variance.  The  vdiic 
must  be  taken  as  it  stood  at  some  given  time,  andLtnfd 
Hardwicke's  is  decidedly  the  better  rule.  For  Alt 
rule,  if  the  power  be  duly  executed,  with  reference  to 
the  time  of  its  execution,  no  question  can  arise  upon 
any  subsequent  rise  or  fall  in  the  value  of  the  lands  : 
whereas,  if  Lord  Northington's  opinion  were  to  bcfd- 
lowed,  nearly  every  case  of  this  nature  would  occaaon 
a  suit  in  equity;  because  in  most  cases  the  lands  wodd 
fall  or  rise  in  value  between  the  time  of  the  executicm 
of  the  power  and  the  husband's  death. 

Where  a  man  covenants  that  a  jointure  is  of  a  given 
value,  the  wife  has  of  course  a  remedy  to  have  the  dc- 
feet  supplied  out  of  her  husband's  assets(9);  but  where 
it  is  clear  that  the  parties  merely  intended  that  he 
should  execute  his  power,  although  he  agrees  to  do 
something  beyond  it,  the  Court  will  consider  the  ex- 
cess  as  a  mistake,  and  will  not  give  the  wife  a  com' 
pensation  in  respect  of  it  out  of  lier  husband's  assets. 
This  was  settled  in  the  case  of  Londonderry  v. 
Wayne(r).  where  a  man  having  a  power  to  jointure  to 
the  extent  of  400/.  generally,  agreed  to  convey  part  of 
the  estates  comprised  in  the  power,  of  the  yearly  value 
of  400/.,  clear  of  taxes  and  reprizes,  to  his  wife,  and 
afterwards  executed  his  power  wUliout  making  the 
jointure  clear  of  taxes.  And  Lord  Northington  dc 
creed,  that  the  insertion  of  the  words  "clear  of  taxes 
and  reprizes,"  was  a  mistake.  The  persons  concerned 
imagined  that  the  words  of  the  power  were  to  be  so 

(q)  Probert  v.  Morgan,  1  Alk.  440. 

(r)  Aiubl.  424 ;  and  see  the  converse  oi*  the  case  st^rcL^  p.  5S6. 
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understood ;  and  he  was  of  opinion  that  it  was  not  the 
husband's  intention  to  covenant  beyond  his  iiower  of 
jointuring.  Another  ground  rehed  upon  was,  that  the 
settlement  rectified  the  mistake;  and  that  t  e  wif^^  who 
had  reserved  a  great  part  of  her  own  fortune  to  her 
separate  use^  and  was  assisted  by  her  own  solcitoi,  a 
man  of  eminence,  was  to  be  considered  a  feme  sole, 
and  capable  of  contracting,  although  she  was  imder 
coverture. 

But  of  course  this  rule  can  only  prevail  where  it  is 
evident  that  a  mistake  was  made  by  all  parties,  there- 
fore  if  the  power  was  not  known  to  tlie  wife,  and  not 
referred  to  in  the  articles,  it  is  dear  that  the  wife  \n\s,\\t 
come  against  her  husband's  assets  for  any  deficiency,  % 
although  he  should  execute  his  power  to  the  fullest 
extent ;  and  it  would  be  no  plea  that  he  himself  mis- 
took the  construction  or  extent  of  his  power. 

It  is  very  customary  to  give  a  man  a  power  to  join- 
ture his  wife  in  proportion  to  the  fortune  she  brings ; 
for  example,  100/.  per  annum  for  every  l,000/.;  and 
as  the  object  of  such  a  power  is,  that  the  estate  may 
not  be  incumbered  in  favour  of  a  woman  who  brings 
no  fortune  into  the  family,  any  underhand  execution 
of  it  will  be  set  aside ;  a  nominal  portion  is  not  sufii- 
cient ;  as,  if  the  husband  or  his  friends  advance  mo- 
ney  to  make  up  the  sunu  and  it  is  afterwards  re- 
paid(.s),  so  although  she  has  a  portion,  yet  if  it  is  set- 
tled to  her  separate  use  it  will  not  enable  the  husband 
to  exercise  his  power(i),  so  perhaps  if  it  were  settled 
on  the  husband  for  life  only,  remainder  to  the  wife 
absolutely. 

{s)  Vide  supra,  ch.  7,  sect.  2. 

(Q  Lord  Tyrconnel  r.  Duke  of  Ancastcr,  Ambl.  237,  2  Ves.  500. 
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But  it  is  not  necessary  that  the  portion  should  be 
paid,  and  absolutely  expended  by  the  husband,  be- 
cause  that  would  put  it  out  of  his  power  to  make  a 
reasonable  settlement  of  it  on  his  family,  and  yet  ena- 
ble him  to  waste  and  squander  it  away;  therefoiei 
where  the  portion  is  settled  in  a  proper  and  reason- 
able manner  for  the  benefit  of  the  family,  in  the  £ur 
way  of  contracting,  that  is  not  within  the  reason  of  tfae 
cases  on  fraud  and  collusion.  Upon  these  prindpies 
Lord  Hardwicke  determined,  that  a  settlement  of  part 
of  the  wife's  portion  on  the  husband  for  life,  remjEODder 
on  the  younger  children  of  the  marriage,  and  in  case 
there  should  be  no  such  child,  on  the  survivor  of  the 
husband  and  wife,  was  not  a  fraud  on  the  power,  al- 
though the  wife  survived  him,  and  there  was  no  youn- 
ger child,  so  that  she  herself  eventually  became  enti- 
tled to  her  portion  as  well  as  her  jointure(ti). 

In  a  late  case,  where  an  estate  was  devised  to  several 
persons  and  their  issue  male,  in  strict  settlement,  with 
a  power  to  the  tenants  for  life  to  jointure  according  to 
the  amount  of  the  wife's  portion,  upon  condition  that 
not  less  than  two-thirds  of  the  portion  should  be  set. 
tied,  "  one-third  upon  the  eldest  son  of  the  marriage, 
and  one  other  third  upon  the  younger  children." 
Lord  Eldon  determined  that  a  life-interest  in  the  two- 
thirds  might  be  reserved  to  the  husband;  and  that  the 
interest  of  an  eldest  son  might  be  divested  in  case  of 
his  death  without  issue  male  under  twenty-one(x). 

Under  a  power  of  this  nature,  the  tenant  for  life 
cannot  bind  the  estate  in  the  hands  of  the  remainder- 


(u)  Lord  Tjrconnel  r.  Duke  of  Ancasfor,  ubi  sup. 
(j:)  Buirell  r.  Crulchley,  15  Ves.  Jun.  544. 
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mao  in  respect  of  any  part  of  his  wife's  fortune,  not 
received  or  ascertained  till  after  his  deaths  for  thtf 
estate  might  otherwise  be  burdened  with  jointures,  to 
lake  effect  upon  remote  contingencies,  or  possibilities 
of  farther  portions  coming  in.  But  if  it  be  agreed, 
that  in  consideration  of  such  future  jointures  the  wife's 
future  property  shall  belong  to  the  husband,  as  she 
cannot  have  the  recompense  in  conuderation  whereof 
it  was  agreed  she  shoidd  part  with  it,  she  will  be  en- 
titled to  retain  such  property  herself(2;). 

(r)  Holt  V.  Holt,  2  P.  Wms.  648 ;  fide  supra,  p.  36S. 


Section  VIIL 

or  THE  EFFECT  OF  AN  EXCESSIVE  EXECUTION. 

There  are  three  modes  in  which  a  power  may 
be  exceeded :  First,  in  the  objects,  as  where  a  pow. 
er  to  appoint  to  children,  or  nephews,  is  exercis- 
cd  in  favour  of  grandchildren,  or  great  nephews. 
Sdly,  In  tlie  interests  given,  as,  where  under  a  power 
of  lieasing  for  twenty-one  years,  a  lease  is  granted  for 
twenty-two  years.  3dly,  In  conditions  annexed  to  the 
gift^  as  where  the  fund  is  given  on  condition  that  the 
appointee  pay  a  particular  debt. 

We  have  in  this  chapter  already  had  occasion  to 
treat  of  what  amounts  to  an  excessive  execution  of  a 
power,  and  we  have  now  only  to  consider  the  effect  of 
the  excess. 
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I.  And  fii  st,  fV/iere  the  power  is  exercised  infmur 
of  persons  not  objects  of  the  power.  It  hath  before  beea 
observed,  that  a  will  made  in  execution  of  a  power 
must  receive  exactly  the  same  construction  as  a  pro- 
per will  Now  it  is  a  rule  of  law,  that  where  a  testa- 
tor has  two  objects,  one  particular,  and  the  other  ge* 
neral,  and  the  particular  intent  cannot  be  effected  un- 
less  at  the  expense  of  the  general  one,  the  latter  shaD 
be  carried  into  efTect  at  the  expense  of  the  former. 
This  is  the  case  where  a  man  gives  an  estate  to  one  for 
life,  with  remainder  to  his  issue,  but  the  estate  is  so 
given  that  all  the  issue  caimot  take  unless  through  tbdr 
parent.  The  particular  intent  is,  that  the  parent  shall 
only  take  for  life ;  the  general  intent  is,  that  all  the 
issue  take,  and  in  these  cases  the  Court  will  effectuate 
the  general,  at  the  expense  of  the  particular,  intent,  by 
giving  the  parent  an  estate.tail(l). 

This  doctrine  applies  with  equal  force  to  similar 
limitations  in  wills  executed  under  powers.   An  im- 

(I)  This  doctrine  apjiears  to  have  been  carried  too  far.  And  it  is 
t?stablished,  that  where  there  is  only  a  ftingle  intent  to  create  a  perpe- 
tuity, and  not  a  particular  and  a  general  intent,  the  Court  canoot  en- 
largo  the  limitation  :  Thus,  where  there  was  a  devise  to  for  life,and 
afler  him  to  his  eldest  or  any  other  son  during  his  life,  and  after  them 
1o  as  many  of  his  discendants,  issue  male,  as  should  be  heirs  of  lii?  or 
fheir  bodies  down  to  the  tenth  generation,  during  their  lives,  it 
determined  that  took  for  life  only.  Seaward  v,  Willock,  5  East. 
198;  Somerville  i\  Lethbridge,  6  Term  Rep.  213;  and  see  Wliiter. 
Collins,  Com.  298  ;  Doe  and  Goff,  11  East,  668;  but  where  the  devnt 
amounts  simply  to  an  executory  trust,  a  Court  of  Equity  may  effectuair 
the  intention ;  see  Humberston  v.  Humberston,  Prec.  Cha.  454:  1 1* 
Wms.  335 ;  2  vol.  Ca.  and  Opin.  417 ;  but  Doe  and  Goft'  was  denied  ^ 
he  law  in  the  late  case  of  Doe  v.  Jesson,  in  Dom.  Proc. 
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tant  question  has  arisen  in  relation  to  it,  upon 
ich  the  Judges  have  been  much  divided  in  opinion, 
e  question  is,  whether,  under  a  power  to  appoint 
children,  an  appointment  to  a  child  for  life,  remain- 
'  to  his  children,  who  are  incapable  of  taking,  shall 
B  the  child  himself  an  estate-tail  in  order  to  effect 
general  intent. 

rhis  point  tirst  arose  in  a  case,  where  money  was 
scted  to  be  laid  out  in  land,  to  be  settled,  after  the 
ith  of  the  husband  and  wife,  to  the  children  of  the 
rriage,  as  the  father  by  deed  or  will  should  appoint, 
e  father,  by  his  will,  directed  part  of  the  fund  to  be 
1  out  in  real  estate,  to  be  conveyed  to  the  use  of  his 
jghter,  dnnng  her  life^  for  her  separate  use,  remain- 
r  to  all  and  every  the  child  and  children  of  his 
ighter,  as  tenants  in  common.    Lord  Kenyon,  then 
ister  of  the  Rolls,  determined,  that  in  order  to  effec- 
te  the  testator's  general  intention,  the  daughter 
ist  be  considered  as  taking  an  estate-tail(a). 
In  the  case  of  Griffith  v.  Harrison(6),  where  the  dc^ 
e  was  to  the  wife  for  life,  with  an  exclusive  power 
appointing  by  will  to  the  children,  but  so  as  the  es« 
e  should  not  be  divided,  but  transmitted  entire  to  his 
irs,  the  wife  by  will,  gave  the  estate  to  one  of  her 
IS  for  life,  remainder  over  to  his  children  in  strict 
ltlement,and  so  to  her  other  children  and  their  chil- 
en  successively  in  like  manner,  the  Judges  of  the 
mrt  of  King's  Bench  were  divided  in  opinion  upon 
B  operation  of  the  will  creating  the  power.  Lord 

d)  Pitt  V.  Jackson,  2  Bro.  C.    to  issue,  which  majbe  cousidered 
51 ;  see  Plielp  i».  Haj,  App.  No.    a  word  of  limitation. 
;  but  notp,  tjiere  the  devise  was       {h)  4  Term  Rep.  r.'^r. 
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Kenyon,  and  Grose  J.  agreed  that  there  was  an  excess 
in  the  execution  of  the  power;  but  they  certified,  that 
although  the  appointment  could  not,  as  they  concei?. 
ed,  take  effect  in  the  particular  manner  the  widow  in- 
tended, yet  her  general  intention  being  that  the  ehil. 
dren  of  her  several  children  should  take  estates  of 
inheritance  in  tail  general,  on  the  death  of  ttieir  re- 
spective parents,  they  thought  that  that  general  ioten- 
tion  should  be  carried  into  execution  as  ftr  as  the 
power  given  by  the  husband  would  allow ;  and,  con- 
Aequently,  that  the  children  respectively  took  estates 
in  tail  general.  This  construction  they  thought  fidriy 
warranted  by  great  authorities.  This  opinion,  we  must 
perceive,  accords  precisely  with  Lord  Kenyon's  ded* 
sion  in  Pitt  v.  Jackson.  The  other  two  Judges,  Ash- 
urst  and  BuUer,  did  not  deliver  any  opinion  on  this 
point,  for  they  thought,  on  the  authority  of  the  Duke 
of  Devonshire  v.  Cavendish(c),  that  the  power  autho- 
rized  a  limitation  in  strict  settlement,  but,  if  it  did  not. 
then  they  thought  that  it  authorized  a  limitation  to  the 
children  during  their  lives  only.  In  a  prior  case,  how- 
ever,  Mr.  Justice  Buller  appears  to  have  entirely  agreed 
with  Lord  Kenyon's  opinion  in  Pitt  and  Jackson(rf). 

The  case  of  Griffith  v.  Harrison  arose  upon  a  case 
sent  out  of  the  Court  of  Chancery ;  and  upon  the  first 
hearing  the  Lord  Chancellor  seemed  to  think  that  it 
was  not  an  estate.tail(^).  It  does  not  appear  what  ul- 
timately became  of  the  case;  but,  as  it  was  a  bill  filed 
against  a  purchaser  for  a  specific  performance,  the  bill 


(c)  Vide  supra,  p.  501. 
((/)  See  Robinson  v.  Hardcastle. 
2  Term  Rep.  ^54. 


(e;  S  Bro.  i\  C.  410. 
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iS  no  doubt  dismissed  in  consequence  of  the  diffe- 
fit  opinions  of  the  Judges,  a  purchaser  not  being 
mpellable  to  accept  a  doubtful  t]tle.(i) 
In  Routledge  v.  Dorril(/),  Lord  Alvanley  said,  that 

subscribed  to  the  case  of  Pitt  v. -Jackson,  as  far  as 
was  decided,  rcith  regard  to  real  estate  settled  to  a 
rson  who  was  an  object  of  the  powei'  for  lift^  with 
utations  in  strict  settlement^  to  persons  not  objects  of 
r poweVj  for  that  was  decided  in  Humberston  v.  Huiu- 
r8ton(^%  and  Spencer  v.  Duke  of  Marlborough(A). 
tt  V.  Jackson  was,  he  said,  a  case  of  real  estate.  I'he 
8t  and  other  sons  were  incapable  of  taking;  as  pur- 
aserSb  Lord  Kenyon  thought,  that  as  it  was  per- 
edy  dear  it  was  intended  to  go  to  the  daughter  Uiid 
r  issue,  and  they  could  not  take  as  purchasei^s  to 
actuate  the  general  intention  of  the  testator,  it  should 

80  moulded,  and  he  relied  upon  Chapman  v. 
'own(t).  There,  according  to  the  report,  Lord  Mans- 
Id  laid  down  that  doctrine,  and  he  (Lord  Alvanley) 
1  not  find  much  objection  tp  it,  viz.  that  where  there 
a  limitation  for  life,  to  a  person  unborn^  with  remain- 
rs  in  tail  to  the  first  and  other  sons^  as  they  cannot 
ke  as  purchasers,  but  may  as  heirs  of  the  body,  and 
the  estate  is  clearly  intended  logo  in  a  course  of  de- 
mt^  it  shall  be  construed  an  estate4aU  in  the  person 
whom  it  is  given  for  life. 

In  a  case  which  occurred  nearly  sixteen  years  after 

(/)  2  Ves.  Jun.  364.  (Ji)  5  Bro.  P.  C.  592. 

Ig)  1  P-  Wm.  332.  (1)  3  Burr.  1626. 

'I)  The  case  was  twice  argued  in  tli'^  King's  Bench,  but  L/>n'  Kenyon  and  Gj-o^^*  jTlTif- 
ng  ill  opinion  from  Jhhurtt  J.  and  if u^Zcrr  J.,  vontrary  cciiificii<  a  uci-e  sent.  The  ar- 
irnU,  opiiiiuiisof  the  Jiuiue»,  »ind  ce*  tific:«li  B  inuv  bu  seen,  4  Term  R«*p.  737,et9tq. 
.  Seltf  who  retVra  lo  the  Rt');i»tf  r's  B<iok,  in  his  etHuon  of  Mrovm*%  Chancery  Caa**!, 
ly  ititf  Bill  was  ultimately  dismisted  according  to  the  usual  praclio«  in  such  doubtful 

4  r 
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Pitt  V.  Jackson,  Lord  Kenyon  said,  that  perhaps  noose 
]md  carried  the  doctrine  farther  than  he  did  in  Pitt  v. 
Jackson,  and  he  knew  that  great  Judges  entertained 
considerable  scruples  at  the  time  concerning  thatded- 
sion.  It  went  indeed  to  the  outside  of  the  rules  of  con. 
struction,  yet  still  he  did  not  think  it  was  wrong(i:). 
In  Koutledge  v.  Dorril,  Lord  Alvanley  said  that  be 
knew  tiie  doctrine  in  Pitt  v.  Jackson  had  by  very  great 
authorities  been  questioned.    Indeed,  although,  appap 
rently,  the  fact  is  not  generally  known,  the  case  of  Ktt 
V.  Jackson  ultiniately  met  with  no  decision.  Tliecase 
afterwards  came  on  to  be  heard  before  Lord  Rosslyn, 
and  it  then  appeared,  that  the  children,  in  default  of  ap- 
pointment, were  to  take  estates-tail  under  the  setHe- 
ment.    And  the  Chancellor  said,  that  under  the  dr- 
cumstanccs,  and  if  the  necessity  of  the  case  obliged 
the  Court  to  consider  how  to  dispose  of  this  strange 
execution  of  the  power,  he  should  he  very  much  in- 
ciincd  to  adopt  the  idea  Lord  Kenyon  pui-sued  ;  but,  as 
the  child  took  an  cstate-tail  under  the  selllcmenf,  he 
determined  that  the  appoiiilincnt  was  void  beyond  the 
life-estate ;  therefore  there  was  only  this  difference, 
that  under  the  original  settlement  she  would  have  an 
cstate-tail  at  once,  and,  in  this  w^ay,  an  estate  for  life, 
remainder  to  herself  in  tail,  which  was  the  same,  for 
licr  life-estate  was  moulded  in  it(/). 

But  altliough  this  doctrine  has  never  been  decided, 
it  rests  on  high  authority.  Had  Lord  Kenyon  been 
Chancellor,  instead  of  Master  of  the  Rolls,  the  point 
evidently  would  have  been  decided;  and,  paradoxical 
as  it  may  appear,  his  decision  at  the  Rolls,  although 


(AO  Brudcnell  v.  Elwes,  1  East,  Vos.  Jun.  698 ;  and  see  Bri&lowr. 
451.  Warde,  2  Ves.  Jun.  336. 

(I)  Smith  V.  Lord  Camelford,  2 
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versed,  was  not  over-ruled.  The  oiunions,  too,  of 
T.  Justice  Buller,  Mr.  Justice  Grose,  Lord  Aivanley, 
id  even  Lord  Rossiyn,  all  stand  in  favour  of  Lord 
enyon's  doctrine.  In  Adams  v.  Adam8(m),  however, 
here,  under  a  power  to  appoint  to  children,  the  pa- 
iot  appointed  to  the  children  for  life,  remainder  to 
eir  sons  in  tail,  remainder  to  their  . daughters  in  tail, 
e  doctrine  of  cy  pres  was  not  cHicussed;  and  Lord 
ansfield,  and  the  other  Judges  of  B.  R.  certified  to 
e  Lord  Chancellor,  by  whom  the  case  was  sent,  that 
e  power  was  exceeded  by  limiting  estates  to  the 
"andchildren,  but  that  the  limitations  to  the  children 
r  life  were  good,  and  the  disposition  of  the  inherit- 
ice  to  their  children  void.  Therefore,  as  there  was 
>  appointment  of  the  inheritance  of  the  premises,  the 
itate  went  to  the  uses  declared  by  the  deed  creating 
e  power,  in  default  of  appointment,  subject  to  the 
itates  for  life  to  the  children. 
This  certainly  is  a  considerable  authority  against  the 
>ctrine,  although  it  was  not  necessary  to  decide  the 
lint.  At  all  events  the  doctrine  must  not  be  carried 
10  far.  It  has  never,  for  instance,  been  ruled,  that  a 
nitation  by  will  of  a  legal  estate  to  an  unborn  child, 
r  life,  remainder  to  his  children,  will  be  construed  to 
ye  the  intended  tenant  for  life  an  estate- tail(;£). 
Nor  will  this  construction  prevail  unless  it  will  clear- 
effectuate  the  testator's  general  intention.  There- 
ire,  in  a  case(o)  where  the  estate  was  given  by  a  set- 

(m)  Cowp.  651 ;  the  certificate       (n)  See  2  Yes.  Jun.  365;  Sea^ 
IB  confinned  ftZth  November,    ward  v.  Willock,  5  East,  198. 
77.  (0)  Brittow  V.  Warde,  8  Vet. 

JiUi.  336. 
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where,  under  a  power  to  appoint  to  children,  the 
estate  was  given  to  the  two  daughters  for  life,  in  moie- 
ties, remainder  to  their  children  in  strict  setflemeiiL 
The  Court  of  B.  R.  certified,  that  though  they  ittxt 
of  opinion  that  the  donee  had  exceeded  her  power, 
which  was  confined  to  child  or  children,  by  Umitir^ 
estates  to  her  grandchildren,  yet  they  thought  that  the 
same  ought  to  prevail  so  far  as  her  power  extended, 
and  that  the  limitation  to  her  daughters  for  fife  was 
good ;  but  that  the  disposition  of  the  inheritance  to 
their  child  or  children  was  void(<).  By  a  decree  made 
in  the  cause  on  the  S7th  November,  1777,  the  Lord 
Chancellor,  agreeing  with  the  certificate,  disroisaed 
the  plaintiif 's  bill.  The  same  decision  was  made  in 
equity  by  Lord  Rosslyn,  in  the  case  of  Bristow  v. 
Ward(7^),  although  it  was  contended,  that  if  the  ap- 
pointment could  not  take  effect  in  the  manner  the 
distribution  was  made  by  the  parent,  the  questioQ 
would  be,  What  he  would  have  done  if  he  had  been 
apprised  that,  part  failing,  there  would  arise  an  in- 
equality unforeseen  by  him  as  to  his  children?  But 
Lord  Kosslyn  said,  that  the  answer  was,  nobody  could 
tell  what  he  would  have  done ;  but  that  was  not  a 
gi*ound  for  setting  aside  the  whole ;  for  each  child  to 
whom  he  had  well  appointed,  had  a  right  to  daim 

But  there  is  infinitely  more  difiiculty  where  the  fund 

(l)  And  see  accordingly  Brude-  (.r)  And  see  Routledge  w.  Dor- 

neU  V.  Elwes,  1  East,  442;  7  Yes.  ril,  2  Ves.  Jun.  357;  Crompc  r. 

Jun.  382 ;  Phelp  v.  Hay,  App.  Barrow,  4  Ves.  Jun.  681 ;  Smi4 

No.  18.  V.  Lord  Camelford,  2  Yes.  Jsd. 

(t/)  2  Yes.  Jun.  336 ;  and  see  Ro-  698. 
berts  V.  Dixwell,  App.  No.  19,  the 
appointment  over  of  the  2,000/. 
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personalty  in  the  executor,  and  not  in  the  children  on 
the  death  of  the  parent(p). 

And  the  rule  is  expressly  confined  to  wills.  It  does 
not  extend  to  limitations  by  deed  of  either  real  or  per- 
sonal estate.  In  Brudenell  v.  El\9es(q)  Lord  Kenyon 
himself  expressly  laid  it  down,  that  this  doctrine  oif  cy 
pres  went  to  the  utmost  verge  of  the  law,  even  in  the 
construction  of  wills,  but  that  it  had  never  been  ap- 
plied to  the  construction  of  deeds;  and  he  accordingly 
refused  to  extend  it  to  a  limitation  in  a  deed  executing 
a  power.  In  the  same  case.  Lord  Eldon  observed,  tliat 
the  case  did  not  come  near  Pitt  v.  Jackson,  and  the 
other  cases  upon  wills;  first,  as.  they  were  cases 
upon  wills,  not  deeds,  to  which  this  doctrine  had  not 
been  applied ;  secondly,  those  cases  had  at  least  gone, 
as  Lord  Kenyon  observed,  to  the  utmost  verge  of  the 
law,  and  he  should  find  it  very  difficult  to  alter  an  opi- 
nion  he  had  taken  up,  that  it  was  not  proper  to  go  one 
step  farther;  for  in  those  cases,  in  order  to  serve  the 
general  intent,  and  the  particular  intent,  they  destroy 
both(r). 

Where  a  partial  interest  is  given  to  an  object  of  the 
power,  with  remainders  to  pei-sons  not  objects  of  it,  and 
the  doctrine  of  cy  pres  cannot  be  applied,  yet  the 
whole  appointment  will  not  be  void,  but  merely  that 
part  which  is  not  authorized  by  the  power.  This  rule 
is  observed  as  well  at  law  as  in  equity.  The  point 
was  expressly  decided  at  law  in  Adams  v.  Adams(5), 
-which  was  a  case  sent  out  of  the  Court  of  Chancery, 

(p)  Routledge  r.  Dorril,  2  Ves.  (q)  1  East,  451. 

Jan.  364  ;  and  see  Knight  t7.  Ellis,  (r)  7  Ves.  Juiu  S90;  and  stt^ 

2  Bro.  C.  C.  570 :  Keilj  r.  Fowler,  Adams  v,  Adams,  Cowp,  651 

Wilm.  29K.  (.^)  Cowp.  651. 


hj|ye  doubted  but  that  as  the  wife  lad  «liiUi«|jii^ 
not  byjfv  capable,  it  would  be  abaolnM  wWnmt^ifiif^ 
the  queatiaii  is,' whether,  there  ia  aiijf  ;dMfetMWBtilMit 
bean  ail  analogy  to  what  tl|e  dtaporilloii  hy  .tha  itilili. 
would  be,  if  she  had  gjlfon  it  to.  a  ■OKly/hsiat  jilii 
never  appeared  to  have  ^dsteiice,  or  wai  Mff  cupari 
Ue  of  taidixg;  if  given  to  these  four  indeflsHeteial 
three  were  iocApd^  ^  tddagi  the  l|Niitb.|i«UM!; 
the  whole  ;  most  tiike  8iwb,  at  the  otheiji  wiielMigiii' 
ble  of  taking.  It  fidkwidrin  theivasQB  of  th*lils'aii. 
of  Humphrey  vl  TaylonrCa),  whero  •  gowoiiiliaWI, 
Wiis  given  to  two  in  joint-tenancy ;  one  im^oiifiiWii{ 
and  therefore  the  testatrix  made  a  eodidi,  whsiel^  shii 
adeemed  what,  was  given  to  oiie  (rf'.^e  tiros  the^oair 
tlon  was,  whether  the  other  jmnt-tenant  sbonld  tifctt 
^  only  a  moiety^  But  the  Court  held  h«.«as 
•  irhat  the  other  did  not,  they  were  to  tafci  the  iMe 
between  them.  The  mother  never  designed  tlusliMirth 
part  should  fall  into  the  residue,  and  it  would  lie  ex* 
tremely  hard  that  it  should.  Then  he  will  be  entitled 
to  the  -whole  of  that." 

The  foregoing  reasoning  is  not  satisfactory;  and  it 
cannot  be  considered  clear  that  a  similar  case  would 
now  receive  a  similar  dedsion.  At  least,  it  is  well  set* 
tied  by  later  determinations  that  a  gift  under  a  power, 
enibradng  objects  not  within  the  line  of  perpetuity,  ii 
wholly  void,  and  the  fund  cannot  be  given  to  those  to 
whom  it  might  have  been  legally  appointed. 

Thus  in  Ciee  v.  Audley(6),  there  was  an  appointment 
by  will  of  1,000/.  in  default  of  issue  of  JMUry  HiD, 

(a)  Ambl.  136. 

{b)  3  Ves.  Jun.  365,  cit^;  reported  in  Cox,  hj  the  name  of  Gee  r. 
Andlej,  v«L  L  p.  SS4. 
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[ually  to  be  divided  between  the  daughters  then  liv- 
I  of  John  Gee  and  Elizabeth  his  wife;  and  if  that 
d  been  restrained  to  the  death  of  the  person  exe- 
ting  the  power  it  would  have  been  good.  The  bill 
18  brought  by  the  four  daughters  of  John  and  Eiiza- 
th  Gee  to  have  the  fund  secured  for  their  benefit 
on  the  death  of  Mary  Hall  without  issue.  Lord 
snyon  held,  that  as  the  executibn  would  take  in 
ildren  born  after  the  death  of  the  appointor,  it  was 
>  remote,  and  he  would  not  wait  to  see  what  con- 
gency  would  happen. 

The  same  point  arose  in  the  case  of  Routledge  v. 
tml{c);  and  Lord  Alvanley,  then  Master  of  the 
ills,  started  the  question,  whether  those  children  who 
ight  have  been  the  proper  objects  should  take.  At 
St  he  said  he  was  of  opinion,  that  as  she  might  have 
pointed  to  the  three  children  born  before  her  death, 
len  she  appointed  to  all,  these  three  might  be  con- 
lered  as  the  sole  objects ;  but  upon  considering  it 
ther,  and  particularly  upon  Gee  and  Audley,  he 
18  of  opinion  that  would  be  a  forced  construction ; 
d  that  the  donee,  in  affecting  to  give  this  to  all  the 
ue,  her  daughter  might  have  at  any  time,  had  trans- 
5S8ed  the  power;  and  so  far  being  ill-executed,  it 
IS  to  be  considered  as  not  executed,  and  was  totally 
id.  The  donee,  he  observed,  in  another  place,  did 
t  mean  those  only  to  whom  she  might  have  appoint- 
,  but  all;  and  upon  failure  of  all,  then,  and  then  only, 
B  gave  it  over. 

In  the  case  of  Alexander  v.  Alexander,  Sir  Thomas 
arke,  addressing  himself  to  the  impossibility  of  dis- 
eering  the  excess  in  the  case  before  him,  because  it 

(c)  2  Ves.  JuQ.  357. 

4  D 
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m  given  indefinitely,  said,  that  had  it  been  fim  fiMii 
that  circumstance  of  uncertain^  how  mach  artwi 
totekejf<  would  be ^void  as  to  the  icffis  mid  Mitm^ 
Snpposevhe  added,  she  had  given  it  to  the  baitai^ 
his  wife  and  children,  in  gross  sums  absoliilafy,  ifirffi 
to  be  divided^  that  would  have  been  hod,  and  aaiOEiM 
of  her  power,  and  if  it  had  been  jracb  a  partial  spk 
poinCnient,  so  far^m  void^M  would  liave  ftUsi  itfi 
the  residue* 

Now  in  the  cases  of  Gee  and  AtiAey,  andtalr 
ledge  and.  Dorril,  the  fund  was  ^vett  ei|ttidfyanioagft 
the  children,  but  yet  the  €ourt  would  JMt  conidsr  As 
appointment  good  pro  tamto..  However^  'tibosa  caM 
turned  on  the  remoteness  of  the  Kmkation;.  and  t 
should  still  seem  that  where  the  fund  is  ^ivenanoqgrt 
several  objects,  some  of  whom  (»umot  take,  and  tte 
excess  can  be  ascertained,  the  otyecta  who  are  capdhb 
may  in  most  cases  take  their  shares:— if  a  fund  shooM 
be  given  between  the  parent  capable,  and  bis  chfldm 
incapable,  in  equal  moieties,  it  seems  clear  that  the  ja- 
rent  would  be  entitled  to  bis  moiety;  so  if  the  fond 
were  given  equally  amongst  t-.e  objects  of  the  power, 
and  strangers  living  and  ascertained,  there  appean  to 
be  no  solid  principle  upon  which  the  real  objects  codd 
be  refused  the  shares  to  which  they  would  have  been 
entitled  upon  a  division  if  the  whole  appointment  hid 
been  valid(rf). 

Although  a  limitation  be  void  as  not  authorized  Iqr 
the  power,  yet  it  is  not  considered  absolutely  void,  so 
as  to  accelerate  the  remainders  dependent  on  it,  whid, 
if  given  immediately,  would  have  been  good;  butoot- 


(d)  See  2  Ves.  644. 
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itbstanding  that  it  be  void  itself,  yet  it  prevents  the 
nitations  over  from  taking  effect(e),  for,  as  Lord  Al- 
inley  observed,  it  would  be  monstrous  to  contend 
at  though  it  was  appointed  to  the  remainder-man  in 
ilure  of  the  existence  of  persons  incapable  of  taking, 
3t  notwithstanding  they  exist,  he  sliould  take  as  if  it 
M  well  appointed  to  them,  and  they  had  failed.  It 
given  upon  a  contingency,  upon  which  there  is  no 
ght  to  give  it(f).  And  where  the  first  limitation  is 
»o  remote,  and  therefore  void,  a  subsequent  limitation 
>  an  object  of  the  power  shall  not  take  effect,  although 
le  persons  intended  to  take  under  the  void  limita- 
on  have  actually  failed. 

But  in  a  case  where  the  fund  was  ^ven  to  a  son, 
^bo  was  an  object  of  the  power,  for  life,  and  after  his 
ecease  to  his  wife  and  cliildren,  who  were  not ;  but 
I  case  he  should  die  without  leaving  a  wife  or  child, 
im  surviving,  then  to  his  sister  who  was  an  object  of 
le  power,  the  trusts  for  the  wife  and  children  were 
etermined  by  Lord  Alvanley  to  be  bad,  but  he  at  the 
ime  time  held,  that  if  the  son  should  die  without 
mving  a  wife  or  child  surviving,  the  gift  over  to  the 
aughter  would  be  good.  And  he  distinguished  this 
Gise  from  the  others,  on  the  is^ound  that  this  limita- 
on  over  to  the  daughter  was  if  the  son  should  die 
ithout  leaving  a  wife  or  child  surviving.  It  fails  as 
ir  as  it  affects  to  give  interests  to  the  children  ;  but 

(e)  Alexander  v.  Alexander,  2  (/)  Routledge  v.  Dorril,  2  Ves. 

eg.  640;  Robinson  v.  Hardcastle,  Jun.  357 ;  see,  however.  Beard  v. 

T.  Rep,  241;  but  see  Doe  t^.  Westcott,  Gilbert  on  Uses,  270,  n. 

ord  George  Cavendish,  4  Term  which  is  now  before  the  Court  of 

«p.  744,  n.  which  in  this  respect  King  s  Bench  upon  a  case  directed 

not  law.  by  the  Lord  Chancellor. 
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was  there,  he  asked,  any  occasion  to  make  it  M  upon 
the  other  point,  the  gift  over  to  a  person  who  is  an 
object  of  the  power.  Why  was  he  to  exclude  the 
person  taking  over  who  had  a  right  to  take  ?  There 
were  two  alternatives.  If  the  son  should  leave  no 
wife  or  children  at  his  death,  then  the  limitatioD  over 
being  to  a  good  object  woul  i  take  effect;  if  he  should 
leave  a  wife  or  children,  then  it  could  not  take  eSect(g). 
As  Lord  Kenyon  observed  in  a  subsequent  case(A), 
the  case  went  upon  the  ground  of  its  being  an  ap- 
pointment with  a  double  aspect,  and  therefore  that  if 
the  contingency  which  went  beyond  the  power  shodd 
not  happen,  it  would  not  stand  in  the  way  of  those 
who  might  take  under  the  appointment  in  the  event 
which  happened,  and  who  were  within  the  power. 

So  a  gift  to  an  object,  with  a  gift  over  in  a  particu- 
lar event  to  a  pei^on  not  an  ot)ject,  is  void  only  as  to 
the  gift  over(i). 

So  where  actual  estates  are  not  attempted  to  be 
given,  but  a  mere  power  is  limited  to  a  stranger  to 
appoint  the  fund,  and  in  default  of  appointment  the 
fund  is  given  amongst  proper  objects,  the  power  being 
merely  void  on  the  ground  that  delegatus  nan  pcMt 
delegare{k)^  the  ultimate  limitation  will  take  effect  in 
possession.  This  was  decided  by  Lord  Hardwicke  in 
Ingram  v.  Ingram(/),  where,  however,  the  delegated 
power  was  to  appoint  the  fund  amongst  the  objects  rf 
the  original  power,  and  in  default  of  appointment,  the 

(g)  Crompe  v.  Barrow,  4  Ves.       (i)  Brown  v.  Nisbet,  1  Cox,  43. 
Jun.  681 ;  and  see  3  Bro.  C.  C.   .   \k)  Vide  supra,  ch.  4,  sect.  1. 
415.  (/)  2  Atk.  88. 

(A)  Brudenell  t'.  Elwes,  1  East, 
450. 
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fund  was  given  to  the  same  objects.  It  should  seem 
that  the  rule  would  not  prevail  where  a  power  is  affect- 
ed to  be  given  to  appoint  the  fund  amongst  strangers^ 
because  in  that  case  It  would  be  the  intention  of  the 
donee  of  the  original  power,  that  the  object  should  not 
take  unless  in  default  of  execution  of  the  delegated 
power  in  favour  of  the  strangers.  The  intention  of 
the  donee  of  the  power  is  the  express  ground  upon 
which  limitations  over  to  good  objects,  after  limita- 
tions to  strangers,  are  held  to  be  void ;  and  the  princi- 
ple applies  as  forcibly  to  a  direct  ptmer  to  appoint  to 
strangers  as  to  a  direct  gift  to  them.  Nor  would  the 
rule,  for  the  same  reason,  apply  to  a  case  where  the 
delegated  power  is  to  appoint  to  some  of  the  objects, 
and  the  fund  in  default  of  appointment  is  given  to 
others^  aIthous;h  objects  of  the  original  power.  But  in 
this  last  case  it  might  be  otherwise  if  in  default  of  ap- 
pointment under  the  delegated  power,  the  fund  was 
given  amongst  all  the  objects. 


Secondly,  As  to^  excess  in  the  quantity  o  f  interest — 
the  same  principle  prevails.  Where  there  is  a  com- 
plete execution,  and  something  ex  ahmdanti  added, 
which  is  improper,  there  the  execution  shall  be  good, 
and  only  the  exr^-^ss  void,  but  where  there  is  not  a  com- 
plete execution  ot  .  oower,  and  the  boundaries  be- 
tween the  excess  and  t\\ecution  are  not  distinguish- 
able, it  will  be  h^A{m). 

If  a  man  having  a  p  wer  to  lease  for  twenty-one 
years  lease  for  forty,  that  will  be  good  in  equity  pro 

(m)  Per  Sir  Thomas  Clarke,  2  Ves.  644;  and  see  13  Ves.  Jun.  576. 
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tanto.  because  it  is  a  complete  execution  of  the  pow. 
er,  and  it  appears  how  much  he  has  exceeded  il(«). 
This  point  has  otten  been  decided,  and  was  determined 
in  the  great  case  of  Campbell  v.  Leach(o),  where,  under 
a  power  of  leasing  for  twenty-one  years,  a  lease  for 
twenty -six  years  was  granted,  and  it  was  holden  to  be 
void  only  for  the  excess.  But  it  was  admitted  at  the 
bar  in  that  case,  and  appears  to  have  been  considered 
by  the  Court,  that  the  excess  rendered  the  lease  void 
at  law;  and  Hale,  when  Chief  Baron,  expressed  his 
opinion  clearly,  that  if  a  man  has  power  to  make 
leases  for  twenty-one  years,  and  he  make  a  lease  for 
twenty-two  years,  it  is  not  good  for  twenty-one 
years.(j9).  And  in  a  recent  case  the  Court  of  Kin^s 
Bench  actually  decided  that  the  excess  was  &tal  it 
law{q).  We  cannot  fail  to  distinguish  this  case  from 
cases  like  that  of  Adams  and  Adams(r),  where  a  dis- 
tinct and  independent  limitation  is  introduced,  not  au- 
thorized by  the  power;  whereas,  in  cases  like  Camp- 
bell and  Leach  the  excess  is  interwoven  with  the  limi- 
tation authorized  by  the  power.  The  same  rule  must 
apply  more  forcibly  where  the  lease  is  made,  contraiy 
to  the  power,  to  commence  infuturo^  for  no  limitatioQ 
of  the  term  will  make  a  lease  in  reversion  a  lease  in 
possession(5). 

Where  a  distinct  limitation  is  superadded  it  will  be 
merely  void,  and  will  not  affect  a  prior  valid  appoint- 

{n)  Per  Sir  Thomas  Clarke,  2  (o)  Ambl.  740, 

Ves.  644;  and  see  13  Ves.  Jun.  {p)  Hard.  398. 

576 ;  and  see  Parry  v.  Brown,  2  (g)  Roe  v.  Prideanx,  10  East, 
Freem.  171;  3  Cha.  Rep.  610;  158. 

Nels.  Ch.  Rep.  87 ;  and  see  Anon.  (r)  Tide  supra,  p.  539. 

2  Freem.  224 ;  Barnard.  Cha.  Rep.  {s)  Doe  v.  Calvert,  2  East,  3*6. 
116. 
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Qent,  even  at  law,  as,  if  under  a  power  to  lease  for 
wenty-one  years  a  lease  be  accordingly  made  for 
wenty-one  years,  and  by  the  same  deed  the  donee 
imit  a  further  term  in  this  manner,  viz.  and  from  and 
ifier  the  term  qjbresaid  for  one  year  more^  the  powep 
fill  be  well  executed  by  the  first  limitation,  and  the 
excess  will  be  surplusage  not  to  be  regarded(^).  The 
eading  case  of  Common  v.  Marshall(t/),  appears  to 
lave  been  decided  on  this  ground.    There,  Lord 
BfettervUle  had  a  power  of  leasing  for  any  term,  not 
Qzceeding  thirty-one  years, or  three  lives,  to  commence  . 
yn  possession,  and  he  granted  a  lease  for  three  lives,  or 
for  thirty-one  years,  which  should  last  longest.  The 
Court  of  Exchequer  in  Ireland  construed  the  word  or 
into  and,  and  so  made  it  a  lease  certain  for  lives,  with 
g  remainder  of  thirty-one  years;  and,  considering  the 
excess  only  as  void,  gave  judgment  in  favour  of  the 
lessee.    Upon  appeal  to  the  Exchequer  Chamber  in 
Ireland,  Lord  Chief  Justice  Annaly  delivered  his  opi- 
nion for  reversing  the  judgment,  but  the  Lord  Chancel- 
lor being  of  a  different  opinion  affirmed  it.  Upon  this 
a  writ  of  error  was  brought  in  parliament;  and  it  was 
insisted,  for  the  plaintiffMn  error,. that  the  words  wAi^rA 
$haU  last  longest  showed  that  both  the  term  for  lives 
and  years  were  not  intended  to  pass,  but  one  only,  and 
which  it  should  be  was  to  depend  upon  the  event  men- 
tioned, and  could  not  therefore  commence  in  possession 
at  the  making  of  the  lease,  as  expressly  required  by 
the  power.  On  the  other  hand,  it  was  insisted  that  the 
lease,  so  far  as  it  was  a  lease  for  three  lives,  was  clearly 
warranted  by  the  power,  and  this  was  apparently  the 

(0  Fitzg.  157 ;  and  see  2  Scho.  &  Lef.  332. 
{uj  7Bro.  P.O.  ill- 
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primary  object  of  the  parties.  Besides  this  they  had 
a  second  in  view,  which  was,  to  secure  the  estate  to 
the  lessee  for  thirty-one  years  in  case  the  lives  should 
determine  sooner.  But  this  was  not  warranted  by  the 
power,  and  was  therefore  void ;  but  the  excess  oidy 
was  to  be  corrected.  The  JudG;es  here  gave  an  una- 
nimous opinion  in  favour  of  the  lease,  and  the  House 
of  LfOrds  decreed  accordingly. 

But  where  the  limitations,  although  several  and  dis* 
tinct,  make  but  one  estate  in  law,  the  appointment » 
.  wholly  void  at  law  by  reason  of  the  excess ;  as,  if  under 
a  power  to  appoint  for  life  the  donee  appoint  to  the 
object  of  the  power  for  life  and  after  his  death,  to  the 
use  of  his  (the  appointee's)  heirs,  or  the  heirs  of  bis 
body,  the  two  limitations  coalesce,  and  the  appoint- 
ment is,  in  effect,  of  an  estate  in  fee,  or  an  estate  in 
tail,  and  therefore  is  at  law  void  in  toto(x)^  although 
the  excess  would  be  corrected  in  equity. 

In  equity  also,  a  power  to  charge  a  particular  sum, 
as  7,000/.  will  be  duly  executed  by  a  charge  of  a  larger 
sum,  as  8,000/.,  and  the  excess  only  will  be  void(y). 

So  equity  will  correct  a  mistake  in  the  execution  of 
a  power,  with  respect  to  the  time  at  which  the  interest 
should  commence(2;). 

In  some  cases  a  power  at  first  sight  appears  to  he 
exceeded,  when  in  fact  it  is  not.  Thus  in  the  case  rf 
TlK>mlinson  v.  Dighton(«),  where  a  tenant  for  life,  with 
a  power  to  appoint  the  inheritance  to  her  child,  limit- 
ed  the  estate  to  herself  for  life,  without  impeachmat 
of  waste^  with  remainder  to  her  child  in  fee,  it  i« 


(a?)  Fitzg.  157;  sed  qu.  (z)  Probertv.  Morgan,  lAtt 

(y)  Parker  v.  Parker,  Gilb.  Eq.  440. 
Rep.  168.  (fl)  10  Mod.  31.  71. 
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[gected,  that  the  conveyance  left  in  her  an  estate  for 
Fe,  without  impeachment  of  waste^  which  was  not  in 
tv  power  to  do.  Lord  Chief  Justice  Parker,  in  deli- 
Bring  the  unanimous  opinion  of  the  Court,  said,  that 
le  child  would  be  in,  not  by  virtue  of  her  conveyance, 
lit  by  the  will  creating  the  power,  and  so  would  over- 
sach  her  estate  without  impeachment  of  waste;  and 
msequently,  that  clause  in  the  conveyance  "  without 
npeachment  of  waste,"  would  have  no  operation,  for 
le  child  might,  notwithstanding,  bring  an  action  of 
^aste  against  her. 

80  where  the  quantity  of  interest  to  be  taken  by  the 
ppointee  is  expressly  limited  by  the  instrument  creat- 
ig  the  power,  and  the  donee  is  only  authorized  to  4p. 
oint  the  lands  over  which  the  estate  is  to  ride,  an  ap- 
ointment  by  him  of  an  interest  exceeding  that  intend- 
d  to  be  given  to  the  appointee,  is  tantamount,  even  at 
iw,  to  a  regular  appointment.  This  is  the  case  of 
^eters  v.  Morehead(ft),  where  an  estate  was  given  by 
ill  to  the  son  for  life,  and  then  the  testator  devised 
Mh  part  of  the  said  lands  as  his  son  should  appoint  to 
□eh  wife  as  the  son  should  marry,  for  her  life,  with  re- 
lainder  to  the  sons  of  the  son.  The  son  exercised 
is  power  by  granting  the  estate  by  deed,  merely  seal- 
d  and  delivered,  to  trustees,  in  trust  for  himself  for 
fe,  and  after  his  death  to  the  use  of  his  intended  wife 
>r  life,  and  after  her  death  to  Uie  use  of  the  heirs 
lale  of  her  body.  The  Court  thought,  that  as  the 
wo  limitations  made  but  one  estate  in  the  wife,  it 
fouM.  in  a.cofumon  case,  have  been  a  void  execu- 
on;  but  they  held  that  the  son  had  power,  not  to 
mit  the  estate,  but  to  appoint  the  laud,  so  that  the 

(b)  Fort.  339;  Fitz.  15a 

4  £ 
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question  simply  was,  whether  he  had  sufficieDtly  spe- 
citied  the  land ;  and  they  decided  in  favour  of  the  va- 
lidity of  the  appointment.  Eyre,  Chief  Justice,  even 
ttiought  that,  though  the  son  had  limited  an  inferior 
interest,  yet  the  wife  should  have  an  estate  for  her 
life;  but  Fortescue  is  reported  to  have  doubted  if  the 
son  liad  barely  appointed  the  land  without  limiting  gny 
estate,  whether  it  would  be  good.  It  is  observaUe, 
however,  that  the  learned  Judge  does  not  notice  this 
doubt  in  his  own  report  of  the  case,  and  it  certs&nly  is 
directly  over-ruled  by  the  decision  itself,  which  was, 
that  the  son  had  no  power  to  limit  the  estate  in  the 
land,  but  only  the  land  itself;  and  it  is  in  express  op- 
position to  the  opinion  of  the  Chief  Justice,  that  the 
wife  would  have  taken  for  life,  though  a  less  estate 
had  been  limited  to  her. 

Thirdly,  M  to  conditions  annexed  to  the  gift  not  au- 
thorized  by  the  power.  In  these  cases  the  gift  is  good, 
and  the  condition  only  is  void,  so  that  the  appointee 
takes  the  fund  absolutely.  As,  if  an  appointment  should 
be  made,  and  a  condition  annexed  to  it,  that  the  ap- 
pointee shall  release  a  debt  owing  to  him,  or  pay  mo* 
ney  over,  the  appointment  would  be  absolute,  and  the 
condition  only  would  be  void,  because  the  boundaries 
between  the  excess  and  proper  execution  are  precise 
and  apparent(c).  So  if  the  power  be  only  to  give  the 
property  unconditionally,  and  it  be  exceeded  by  direct- 
ing the  portions  to  be  paid  at  the  age  of  twenty-oneor 
day  of  marriage,  the  appointment  will  be  reformed  so 
as  to  make  the  portions  vest  at  once(d).  So  it  should 
seem,  that  if,  under  a  power  to  appoint  an  estate  toao 

(c)  See  2  Ves.  644,  and  see  Burleigh  v.  Pearson^  1  Ves,  281. 
^cQ  DiUon  v.  Dillon,  1  Bali  fk.  Beat.  77. 
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b^ect  in  tail,  or  in  fee,  the  donee  appoint  to  him 
I  tail  or  fee,  with  a  proviso,  that  if  he  die  under 
^enty-one  without  issue,  or  tlie  like,  the  estate  shall 
o  over,  the  first  appointment  will  be  good,  and  the 
ualification  annexed  to  it  will  be  void. 

In  the  case  of  Roberts  and  Dixall(e)  the  father's  es- 
ite  was  charged  with  1,000^.  for  younger  children, 
nd  he  had  a  power  over  his  wife's  estate,  in  favour 
f  the  younger  children.  He  gave  the  only  child 
\fiOOL  which  he  declared  should  be  in  satisfaction  of 
he  1,000/.  charged  on  his  own  estate,  and  in  pursu- 
ioce  of  this  power  he  charged  the  3,000/.  on  his  wife's 
istate.  Lord  Hardwicke  said,  that  where  a  gift  was 
o  discharge  a  former  debt,  something  should  move 
rom  the  giver,  but  here  the  whole  was  to  arise  out  of 
us  wife's  estate,  and  therefore  to  satisfy  the  father's  co- 
reoant  as  to  the  charge  on  his  own  estate,  this  declara- 
ion  was  entirely  void ;  however,  as  his  intention  was 
mlyto  give  his  daughter  3,000/.  Lord  Hardwicke  de- 
'jreeA  that  S,000/.  ought  to  be  raised  upon  the  wife's  es- 
ate,  and  the  other  1,000/.  out  of  the  father's  estate. 

Perhaps  we  should  in  this  place  notice  a  point  which 
irose  in  Robinson  v.  Hardcastle(/),  but  was  not  decid- 
vA.  The  donee  of  the  power  appointed  the  estate  by 
lis  will,  charged  with  the  payment  of  his  debts^  which 
lie  had  no  authority  to  do,  and  Mr.  Justice  Buller  said, 
that  this,  perhaps^  might  render  the  whole  execution  of 
the  power  void.  There  is,  however,  no  authority  for 
Shis.  If  the  estate  had  been  given  to  the  object  of  the 
^wer,  upon  condition  that  he  paid  the  donee's  debts, 

(e)  2  Eq.  Ca.  Abr.  668,  pi.  19>  S.  C.  App.  No.  19. 
if)  2  T.  Rep.  241. 
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the  appointment  would  have  been  good  even  at  law, 
and  the  condition  void.  This  case  is  in  effect  the 
same,  and  would,  it  should  seem,  receive  a  similar  de- 
dsion.  At  any  rate,  in  equity,  the  excess  only  in  the 
appointment  would  be  void. 

We  have  alreatly  had  occasion  to  consider  the  con- 
verse of  the  cases  just  discussed,  viz.  where  an  inte- 
rest can  be  granted  short  of  that  authorized  by  the 
power(^). 

This  subject  must  not  be  dismissed  without  observ- 
ing, that  a  vahd  appointment  will  be  sustained,  althoo^ 
confounded  in  the  same  deed  with  other  subjects  not 
relating  to  it.  In  Lord  Conway's  case,  it  appeared  that 
he,  having  power  to  grant  leases  of  his  estate,  by  one 
instrument  granted  several,  some  of  whicli  were  not 
within  the  power;  and  though  all  were  by  tfae  same 
instrument,  they  were  considered  as  several  leases, 
and  it  was  sent  to  the  Master  to  separate  them(fc). 

{g)  Vide  supra,  sect  2.  (A)  2  Ves.  645,  cited. 


Section  IX. 

now  ESTATES  GO  IN  DEFAULT  OF  OA  WHERE  THERE  IS  A  BA» 
ArPOINTMEKT. 

We  liave  already  had  occasion  to  consider  the  effect 
of  the  creation  of  a  power  on  the  estates  limited  in  de- 
fault of  appointment(fl),  and  also  in  what  cases  the  ob- 
jects take  in  default  of  appointment,  alihough  there  is 
no  express  substantive  gift  to  them  in  that  evcnt(6).  It 


(o)  Vide  supTQy  ch.  2,  sect.  4. 


{b)  Vide  9Xipra,  ch.  6^  sect  3. 
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here,  therefore,  only  be  necessary  to  state,  1.  A  few 
s  which  have  arisen  on  particular  ii  nutations  in  de- 
t  of  appointment ;  and,  2.  To  show  how  estates  go 
Te  there  is  a  txid  appointment.  And, 
.  A  general  power  of  appointment  may  be  cut 
n  to  particular  objects  by  reason  of  a  gift  over  to 
n  in  default  of  appointment(c) ;  and  by  parity  of 
on,  a  general  ^ft  over  in  default  of  appointment 
,  in  favour  of  the  intention,  be  restrained  to  fhe 
cts  to  whom  an  appointment  might  have  been 
le(rf). 

Vhtre  a  power  is  given  to  a  tenant  for  life  to  ap- 
It  to  his  children,  and  in  default  of  appointment  the 
1  is  given  to  the  children  at  a  particular  age,  as  at 
oty-one,  although  it  is  expressly  declared  that  if 
child  shall  attain  twenty-one  in  the  life  of  its  parent, 
share  .shall  be  considered  as  a  vested  interest,  sub- 
to  the  life  estate,  yet  that  provision  will  only  relate 
unappointed  shares,  and  the  power  will  not  be  de- 
ted  by  the  cluldi  en  attaining  twenty-one  before  it  is 
rcised;  nor  will  it  give  them  vested  interests  at 
t  age  in  what  may  have  been  actually  appointed  to 
m{e).  This  was  decidi*d  by  Lord  Thurlow,  and  the 
nt  has  always  been  considered  as  well  decided.  In 
ite  case  before  Lord  Eldpn,  the  point  was  again  agi^ 
sd,  and  his  Lordship  said  that  he  would  not  disturb 
;  case  before  Lord  Thurlow:  Lord  Eldon  said,  that 
;  question  was,  what  is  the  law  at  this  day,  as  to  the 
s  mode  of  executing  a  power  of  afipointment  by  a 
rent  amoi  g  all  the  children,  to  be  executed  at  any 
le  up  to  the  death  of  the  parent,  even  by  deed  or 

6)  Vide  Bupra,  p.  460.  rough,  1  Ves.  Jun.  299 ;  and  see 

il>  FU0  Jiipro,  p.  486)  46r.  particularly  p.  309.  Butcher  v. 
t)  Boyle  V.  Bishop  of  Peterbo^    Butcher,  1  Ve8.  &  Bea.  79. 
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will,  where  some  of  the  children  are  dead  before  mf 
appointment   After  adverting  to  the  doctrine,  that  an 
appointment  cannot  be  made  to  a  deceased  child,  or 
the  representatives  of  a  deceased  child,  he  observed, 
that  the  mode  of  executing  the  power  in  the  case  of  a 
deceased  child,  according  to  the  old  practice  of  con- 
veyancers, that  prevailed  before  the  case  of  Boyle  v. 
the  Bishop  of  Peterborough,  was  by  giving  part  to 
the  surviving  children,  making  no  appointment  of  the 
residue,  which  therefore  was  permitted  to  go  as  in  de- 
fault of  appointment.   That,  certainly,  was  very  31- 
conceived,  and  incorrect;  the  consequence  was,  that 
as  in  most  cases  the  share  unappointed  would  go 
an)ong  all  who  attained  twenty-one,  living  and  dead, 
as  property  vested  in  them  at  that  age,  or  on  marriage 
of  daughters,  it  would  be  divisible  among  a  child  sur- 
viving, and  all  those  who  were  dead;  but  it  is  very  £ffi* 
cult,  almost  impossible,  to  speak  of  that  sort  of  device 
as  an  appointment.  Lord  Thurlow  dissented  from  that 
which  he  (Lord  Eldon)  understood  to  have  been  tiie 
previous  notion  of  conveyancers,  and  established  the 
rule  in  that  case  of  Boyle  v.  the  ffishop  of  Peter- 
borough. 

The  mode  above  alluded  to  was  a  mode  of  execut- 
ing the  intention  through  the  medium  of  the  power.  It 
is,  as  we  shall  see,  firmly  settled,  that  unless  there  is 
a  provision  to  the  contrary,  the  unappointed  part  goes 
to  all  the  objects  under  a  gift  in  default  of  app<nnt* 
ment,  including  those  to  whom  part  has  been  appoint- 
ed. It  is  settled,  that  the  donee  may  defeat  the  gift  in 
default  of  appointment  by  appointing  to  a  surviviqg 
child ;  but  he  may  not  wish  to  wholly  defeat  the  gift 
over,  and  yet  be  desirous  to  make  an  inequality. 
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Thus,  under  a  common  power  to  appoint  to  children, 
witti  a  gift  to  them  in  default  of  appointment  at  twen* 
ty-one ;  suppose  there  to  be  three  children,  and  two 
attmn  twenty-one,  and  then  die,  here,  subject  to  the 
execution  of  the  power,  the  personal  representative  of 
each  of  the  deceased  children  is  entitled  to  a  third. 
The  donee  cannot  increase  the  share  by  an  appoint- 
ment,  because  the  representatives  are  not  objects  of 
the  power,  but  he  may  increase  the  share  of  the  sur- 
viving child  by  appointing  a  share  to  him,  and  of 
course  leaving  him  to  share  the  residue  equally  with 
the  representatives  of  the  deceased  children.  Where 
there  is  the  usual  provision,  that  appointed  shares  shall 
be  brought  in  hotch-pot,  the  donee  may  appoint  to  the 
surviving  child  more  than  his  share  upon  an  equal 
division;  in  which  case,  of  course  he  will  not  claim 
any  portion  of  the  residue,  but  will  suffer  it  go  to  the 
representatives  of  the  deceased  children. 

We  have  seen  that  a  mere  power  in  words  may 
imply  an  absolute  gift  to  the  objects  in  default  of  ap- 
pointment. Where  this  is  the  case,  and  no  appoint* 
ment  is  made,  it  frequently  t>ecomes  a  question  whe- 
ther the  objects  taice  as  tenants  in  common,  or  as  joint 
tenants.  In  Maddison  v.  Andrew(/),  the  fund  was  to 
be  disposed  of  to  and  amongst  the  testator's  daughters 
as  his  wife  should  appoint.  It  was  not  necessary  to 
decide  the  point;  but  Lord  Hardwicke  expressed  his 
opinion  that  the  bequest  was  joint.  But  in  a  case  be- 
fore Lord  Rosslyn,  where  the  devise  was  to  Ji  in  trust, 
to  give,  £^c.  the  estate  unto  and  amongst  his  children 
as  he  should  appoint,  he  held  it  to  be  a  tenancy  in 
common(^);  and,  In  a  similar  case,  the  late  Master  of 


(/)  1  Ve».  57.  (g)  Readc  v.  Reade,  5  Ves.  Jun.  744. 
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the  Rolls  followed  that  case  as  an  aiithority(A)9  and 
decided  accordingly. 

In  the  case  of  Uoutledge  v.  Dorril,  there  was  a  gft 
in  default  of  appointment,  to  the  children,  grandchil- 
dren, or  issue  generally  of  the  marriage,  living  at  ibe 
decesise  of  the  survivor  of  the  husband  and  wife,  with  a 
proviso,  that  in  case  of  no  appointment,  the  issue  of 
any  child  dead  should  not  have  a  greater  share  (ban 
his  parent,  if  living,  would  have  been  entitled  to ;  and 
Lord  Alvanley  determined,  that  although  the  duldren 
of  a  living  parent  might  have  had  shares  appointed  to 
them  under  the  power,  and  not  being  made  otgects  of 
it,  if  their  parent  had  been  dead  they  would  have  taken 
his  share;  yet  as  he  was  alive,  it  was  impossible  to 
hold  that  a  child  of  a  living  parent  could  take  any 
share,  though  it  was  clear  they  might  have  been  made 
substantive  objects  of  the  appointment(i);  and  this 
case  was  followed  in  a  sulysequent  case  before  Lord 
Kenyoii,  sent  out  of  the  Court  of  ChanceryCJirl,  the  cer- 
tificate  of  the  Judges  in  wliich  case  was  confirmed  by 
the  Lord  Chancellor  on  thii  1 8th  December,  1808, 

And  here  it  may  be  reniaiked,  that  a  gift  to  children 
in  default  of  appointjnent  is  not  confined  to  those  only 
who  are  alive  at  the  death  of  their  parent,  to  vv  horn  the 
power  is  given,  l)ut  ail  the  children  fake  vested  interests 
upon  their  birth,  subject  to  be  divested  by  the  execution 
of  the  power;  and  therefore  the  share  of  a  child  dying 
in  the  life-tinie  of  the  parent  shall,  in  default  of  appoint* 


(A)  Castcrtoli  i;.  Sutherland,  9  (k)  Legard  v.  Haworth,  1  Eat 

Ves.  Jun.  445.  1<20;  see  I.ongmore  r.  Broom,  7 

(t)  Routledge  v.  Dorril,  2  Ves.  Ves*.  Jun.  124;  Fox  t\  Gr^  App 

Jun.  357.  No.  9. 
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ment,  go  to  its  representative.  And  the  same  rule 
would  prevail  as  to  other  ohjects(Z). 

It  seems  doubtful  whether,  if  one  object  be  removed 
by  the  effect  of  advancement,  the  share  shall  go  over 
under  the  provision  in  default  of  apflOlntment,  or  whe- 
ther it  shall  be  considered  as  a  purchase  by  the  father 
at  the  sum  advanced.    This  question  arose  in  the  re- 
cent case  of  Folkes  and  \Vcstern(m).  Under  the  trusts 
of  a  term,  trustees  were  to  raise  4,000/.  for  younG;ev 
cbildrens'  portions,  to  be  paid,  if  more  than  one,  as  the 
&ther  and  mother,  or  survivor,  should  appoint ;  in  de- 
fault of  appointment,  as  usual.    Another  4,000/.  was 
settled  in  the  same  way.    There  were  two  younger 
children,  both  daughters;  upon  the  marriage  of  one, 
the  father  gave  her  a  portion,  which,  it  was  declared, 
should  be  a  satisfaction  of  her  claims  under  the  set- 
tlement.   The  Master  of  the  Rolls  held,  that  as  the 
daughter  had  no  defuiite  interest,  except  in  default  of 
appointment,  siie  had  nothing  that  she  could  make 
the  subject  of  a  bargain  with  her  father;  he  could  not 
say  that  any  definite  proportion  had  sunk.  If  she  had 
bad  a  defmitc  interest,  it  would,  he  admitted,  have 
sank,  and  therefore  have  been  no  charge  on  the  es- 
tate.   He  thought  then  that  the  case  could  only  be 
compared  to  the  cases  upon  the  custom  of  London, 
where  the  effect  of  advancement  was  merely  to  re- 
move that  child  out  of  the  way,  and  to  increase  the 
shares  of  the  others,  and  not  to  increase  the  disposa- 
ble part  of  the  father's  estate.    This  provision,  he 
added,  must  Imvc  the  same  effect ;  removing  the 
daughter,  putting  her  out  of  the  question  altogether, 

(I)  Vaiiderzee  v.  Arlom,  4  Vos.  Jun.  771.      (m)  9  Ves.  Jun.  456. 
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as  if  there  never  had  been  such  a  child.  Therefore, 
before  the  power  ever  arose,  there  ceased  to  be  objects^ 
for  it  was  impossible  the  mother,  who  had  sunived 
her  husband,  could  give  any  thing  to  the  daughter  ad- 
vanced. That  was  expressly  stipulated,  and  she  m 
incapable  of  receiving  any  more  than  if  she  was  dead. 
The  consequence  was,  that  one  of  two  objects  being 
removed,  the  other  must  of  necessity  take  the  whole. 

This  decision  appears  to  be  in  direct  opposition  to  a 
case  not  adverted  to.    I  allude  to  Ktt  and  Jackson,  or 
Smith  and  Lord  Camelford(n),  where  money  wis 
directed  to  be  laid  out  in  land,  to  the  use,  after  the 
deaths  of  the  husl)and  and  wife,  of  the  children  of  the 
marriage,  as  the  father  should  appoint,  and  in  default 
of  appointment,  as  the  mother  should  appoint,  with 
renminder,  in  default  of  appointment,  to  the  children 
in  tail.    There  were  two  cliildren.    The  father,  con- 
sidoring  the  money  as  not  laid  out  in  land,  by  his  will 
gave  rather  more  than  a  moiety  of  it  to  Ann,  one  child, 
and  the  remainder  to  Mary,  the  other  child.  After 
the  will,  and  upon  the  marriage  of  Ann,  he  advanced 
her  a  large  portion,  and  soon  afterwards  by  a  codicil 
revoked  the  legacy  to  her.    And  it  was  conceded  by 
the  counsel  for  Ann  and  her  husband,  and  accordingly 
decreed  by  Lord  Kenyon  at  the  Rolls,  that  the  legacy 
was  well  revoked,  as  the  father  was  a  purchaser  of  that 
moiety  by  the  fortune  given  to  Ann  upon  her  marriage. 
Upon  a  bill  of  review  being  filed  to  this  decree,  whidi 
involved  other  points.  Lord  Rosslyn  held  that  the  fund 
had  been  invested  in  the  purchase  of  an  estate;  and 
that  the  appointment  in  the  will  of  the  fund  could  not 


(n)  2  Bro.  C.     51 ;  2  Vcs.  Jun.  698. 
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be  supported  as  an  appointment  of  the  estate.  He 
considered  therefore  that  the  estate  must  go  as  in  de- 
fault of  appointment :  but  as  to  Ann,  he  thought  her 
father  had  satisfied  all  the  interest  that  she  could,  as  a 
creditor,  set  up  in  oppositinn  to  any  act  in  his  will,  in 
regard  to  her  provision  under  the  marriage  settlement. 
She  was  totally  in  his  power  by  the  portion  given  to 
her  upon  her  marriage,  when  her  ifiterest  under  the 
appointment  was  contingent  and  uncertain^  in  respect 
of  the  possibility  of  the  existence  of  other  children.  But 
he  thought  that  even  a  well-executed  appointment 
could  not  take  from  Mary,  the  other  daughter,  one 
moiety;  for  though  the  father  could  entitle  himself  to 
all  Ann  could  claim,  it  could  be  only  to  that  she  could 
claim  absolutely  against  the  other  daughter.  He  could 
not  make  an  appointment  in  truth  beneficial  to  himself. 

It  is  to  be  lamented  that  this  case,  which  carries 
with  it  the  joint  authority  of  Lord  Kenyon  and  Lord 
Kosslyn,  was  not  adverted  to  in  the  case  of  Folkes  and 
Western,  more  especially  as  the  latter  case  was  decid- 
ed by  analogy  to  caseis  which  do  not  necessarily  bear 
upon  it,  and  which  are  themselves  not  founded  in  rea- 
son ;  for  it  was  admitted  that  in  those  cases  one  should 
think  prima  facie,  the  effect  of  advancement  by  the 
father  would  be  to  increase  that  part  of  the  estate  of 
which  he  had  power  to  dispose.  Lord  Rosslyn  avoid- 
ed the  objection  upon  which  the  opinion  of  the  Court 
was  grounded  in  Folkes  and  Western,  viz.  that  the  in- 
terests being  contingent  and  uncertain,  there  was  no- 
thing that  could  be  made  the  subject  of  the  bargain, 
by  holding  the  advancement  to  be  a  purchase  of  the 
child's  share  in  default  of  appointment,  or  of  what  she 
should  become  entitled  to  under  an  appointment.  The 


384  OF  LIMITATIONS  IN 

only  objection  to  this  construction  appears  to  be,  that 
where  the  power  is  given  to  the  wife  if  she  survive, 
the  advancement  circumscribes  her  power ;  for  as  the 
husband  himself  cannot  appoint  a  greater  portion  to 
the  child  he  has  advanced  than  the  child  would  take  in 
default  of  appointment,  because  it  would  in  effect  be 
an  appointment  to  himself,  it  seems  equally  to  follow 
that  the  wife  could  not  appoint  a  larger  share,  lest  such 
a  power  should  open  a  door  to  fraud  on  the  other  child. 
But  still  the  wife's  power  might  well  be  held  to  remun, 
so  as  to  enable  her  to  ^ve  the  same  share  to  the 
daughter  unadvanced^  as  she  might  have  given  to  her 
if  the  other  daughter  had  not  been  advanced,  and  the 
father's  representatives  must  be  content  with  the  share 
which  may  be  appointed  by  the  wife  to  the  advanced 
daughter,  or  may  be  permitted  to  descend  to  her.  The 
only  infringement  then  on  the  mother's  power  would 
be  this,  that  in  case  of  disobedience,  she  could  not  de- 
prive the  unadvanced  child  of  the  share  provided  for 
it  in  default  of  appointment,  but  she  would  have  the 
best  possible  hold  on  the  obedience  of  the  child,  in  the 
power  which  would  still  remain  of  increasing  the  por- 
tion given  in  default  of  appointment.  Besides,  if  the 
curtailment  of  the  power  be  an  objection,  it  bears  with 
the  greatest  possible  force  on  the  rule  as  established  by 
Folkcs  and  Western,  for  there,  by  the  effect  of  the  ad- 
vancement, it  was  liolden,  that  the  entire  fund  was  at 
once  given  to  the  unadvanced  child,  and  consequently 
the  mother  was  deprived  of  all  power  over  the  fund. 
It  would  seem,  therefore,  that  till  the  cases  come  agaio 
under  the  review  of  the  court,  it  would  not  be  safe  in 
practice  to  consider  the  case  of  Pitt  and  Jackson  as 
over-ruled. 
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11.  It  remains  only  to  observe,  that  where  the  whole, 
or  even  part,  of  the  fund  is  ill  appointed,  it  goes  accord- 
ing to  its  original  destination  in  the  event  of  there  be- 
ing no  appointment.  And  therefore  a  person  to 
whom  a  specific  share  is  well  appointed,  shall  not  be 
excluded  from  taking  any  of  the  unappointed  shares(o). 
To  guard  against  these  decisions  where  part  only  of 
the  fund  is  well  appointed,  in  which  case  the  inten- 
tion of  the  person  executing  the  power  is  generally 
defeated,  it  is  usual  to  insert  an  express  clause  in  in- 
struments  creating  powers  of  appointment  amongst 
several  objects,  as  children,  that  no  child  to  whom  a 
share  is  appointed  shall  take  any  share  of  the  unap- 
pointed part  until  each  of  the  other  children  shall  have 
received  a  share  equal  to  that  appointed  to  him. 

(0)  Menzey  v.  Walker,  For.  72 ;  Routledge  v.  Dorril,  2  Ves.  Juii. 

Alexander  v,  Alexander,  2  Ves.  357 ;  Smith  v.  Lord  Camelford, 

640;   Pocklington  r.  Bayne,  1  2  Ves.  Jun.  698;  Attorney-Ge 

Bro.  C.  C.  430;    Bristow   v.  neral  v.  Ward,  3  Ves.  Jun.  327: 

Warde,  2  Ves.  Jun.  336  ;  Wil-  see  1  Ves.  &  Bea.  92,  93. 
son  r.  Piggott,  2  Ves.  Jun.  351  : 
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CHAPTER  X. 

OF  POWERS  TO  LEASa. 


We  are  dow  come  to  the  last  branch  of  oar  sob- 
ject,  of  which  much  has  been  necessarily  antidpated. 
It  remains  only  to  consider,  1.  The  general  rules  of 
constructing  applicable  to  this  power ;  S.  What  may 
be  demised  under  different  powers  i  s.  For  what 
term ;  4.  At  what  rent ;  and,  5.  Subject  to  wliat  core- 
venants  and  conditions. 


Section  I. 

OF  THE  GENERAL  RULES  OF  CONSTUCTION  APPLICABLE  TO  THl* 

POWER. 

Lord  Mansfield  has  truly  observed(a),  that  of  all 
kinds  of  powers,  the  most  frequent  is  that  "  to  make 
leases.''  For  the  encouragement  of  farmers  to  occupy 
stock  and  improve  the  land,  it  is  necessary  they  should 
have  some  permanent  interest.  Unless  the  owner  of 
the  estate  for  life  was  enabled  to  make  a  permanent 
lease,  he  could  not  enjoy,  to  the  best  advantage,  during 
his  own  time  :  and  they  who  come  after  must  suffer, 
by  the  land  being  untenanted,  out  of  repair,  and  in  a 

(a)  1  Burr.  120, 121. 
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ad  condition.  The  plan  of  this  power  is  for  the 
Qutual  advantage  of  possessor  and  successor.  The 
xecution  thereof  is  checked  with  many  conditions,  to 
;uard  the  successor,  that  the  annual  revenue  shall  not 
•e  diminished,  nor  those  in  succession  or  remainder 
t  all  prejudiced  in  point  of  remedy,  or  other  circum- 
tances  of  full  and  ample  enjoyment. 

Formerly  a  distinction  used  to  be  taken  between  a 
ower  to  a  stranger  having  a  particular  estate,  and  a 
•ower  reserved  by  the  owner  of  the  fee,  which  latter, 
;  has  been  said,  is  to  receive  a  more  liberal  construe- 
on  than  the  other.  But  this  doctrine,  which  has  so 
irect  a  tendency  to  introduce  different  decisions  on 
[le  same  words,  appears  to  be  completely  exploded 
t  the  present  day,  although  an  opinion  has  prevailed, 
lat  a  power  of  leasing  is  to  receive  a  more  strict  con- 
truction  than  any  other  power(6),  and  that  equity 
annot  relieve  against  a  defect  in  the  execution  of  it. 
lowever,  we  have  already  seen  that  this  relief  is  ad- 
linistered  in  proper  cases(c),  and  the  books  abound 
nih  authorities  in  favour  of  the  liberal  construction  of 
liis  power.  Lord  Mansfield,  whose  authority  is  ge- 
erally  quoted  in  favour  of  the  rigid  construction(rf), 
eems  merely  to  have  meant  that  the  power  must 
ot  be  al)used(e').  Lord  Chancellor  Cowper  thought 
le  power  was  to  be  taken  strictly(/) ;  but  Lord 
'hief  Justice  Holt,  in  the  same  case,  was  of  a  contrary 
pinion(^).  Lord  Kenyon  has  decided,  that  the  inten- 
m  of  the  parlies  must  govern  in  the  construction  of 

(6)  See  Fitz.  219 ;  3  Yin.  (e)  Dougl.  573  ;  1  Blackst  449. 
br.  431.  (/)  See  3  Cha.  Rep.  73. 

(c    Vide  sttpra,  p.  371.  ( g)  Ibid.  69,  70. 

id)  See  1  Burr.  121. 
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this  power(A),  and  Lord  Redesdale  has  shown,  upon 
very  solid  grounds,  that  the  power  must  recdve  as 
liberal  an  interpretation  as  a  power  of  jointurinRor 
any  other  power(i).  In  the  construction  therefore  of 
powers  of  leasing  we  may  call  in  aid  the  rules  esli- 
blished  in  regard  to  other  powers. 

The  decisions  upon  leases  by  tenants  in  tail  and  ec- 
clesiastical persons,  under  the  statutes,  have  been  said 
to  apply  with  equal  force  to  leases  under  powers  in 
settlements ;  but  this  position  is  certainly  not  weU 
founded :  in  several  instances  those  decisions  ev^ 
differ  from  each  other,  according  to  the  words  of  the 
statutes  upon  which  they  severally  arose.  In  the  courK 
of  the  ensuing  inquiry  it  will  appear  generally  how  fitf 
those  determinations  apply  to  the  subject  before  us. 

Where  a  lease  is  granted  which  is  void  under  the 
power,  no  acceptance  of  rent  by  the  remainder-roaa 
can  set  it  up  ;  for,  though  an  acceptance  of  rent  may 
make  a  voidable  lease  good,  it  cannot  make  good  a 
lease  which  was  actually  void  at  first(A:).  The  ac- 
ceptance of  rent,  however,  as  rent^  may  operate  as  aii 
admission  by  the  remainder-man  that  the  lessee  is  his 
tenant,  and  in  that  case  he  is  entitled  to  notice  to  quit. 
And,  under  some  circumstances,  equity  would  compel 
the  remainder-man  to  grant  a  new  Iease(/), 

Where  the  terms  of  the  power  are  complied  with, 
it  is  no  objection  that  the  lease  is  granted  in  trust  for 


(h)  3  Term.  Rep.  675. 

(i)  1  Scho.  &  Lef.  61  ;  vide 
f^Hpra,  p.  3/5. 

(k)  Jones  I'.  Verney,  Willes, 
M19  ;  Doe  v.  Watts.  7  Term  Rt»p. 


82;  and  see  Doe  r.  Butcher, 
Dougl,  50. 

(0  See  Roe  r.  Prideaux,  1^ 
East,  158. 
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lie  lessor  himself,  for  that  is  a  qut^stion  merely  be* 
iween  the  parties.  It  is  just  the  same  thing  as  be- 
;ween  the  lessor  and  the  successor,  where  the  legal 
^enant  is  bound  during  the  term  in  all  requisite  cove- 
lants  and  conditions(;/i). 

Whetlier  a  power  of  leasing  extend«^  to  all  the  per* 
sons  entitled  under  the  instrument  creating  it,  or  only 
o  some  in  particular,  depends  not  upon  the  place 
^here  the  power  is  inserted,  but  upon  the  fair  con- 
struction of  the  whole  instrument  taken  together(n). 

Where  trustees  are  invested  with  a  power  of  leasing 
hey  must  act  in  the  exercise  of  it  precisely  as  if  the 
»Mate  was  given  to  them  in  trust  to  let(o). 

(m)  Wilson  v.  Sewell,  1  Blacks.  Right  v.  Smith,  12  East,  455 ;  see 

iir^  Earl  of  Cardigan  v.  Montagu,  CoUett  v.  Hooper,  13  Ves.  Jun. 

Lpp.  No.  10;  Taylor  v.  Horde,  1  255. 

Inrr.  60.  (o)  See  Sutton  v.  Jones,  15  Yes. 

(n)  See  Forster  v.  Graham,  2  Jun.  588. 
(tr.  961 ;  2  Barn.  B.  R.  341. 428 ; 


Section  IL 

WHAT  MAT  BE  DEMISED  UNDEB  DIFFEBENT  P0WEB8. 

It  is  seldom  that  any  question  on  this  head  arises  at 
he  present  day,  except  upon  wills  unskilfully  penned; 
or  the  power  usually  introduced  in  modern  settlements 
8  to  lease  all  the  hereditaments  comprised  in  the  deed 
It  the  best  rent,  and  if  the  mansion-house,  park,  or  any 
>ther  part,  is  not  intended  to  be  leased,  it  is  expressly 

4  G 
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excepted  in  the  power.  However,  the  cases  must  be 
stated  which  have  arisen  in  regard  to  the  sutgea  over 
which  the  power  rides. 

Where  a  power  extends  to  lands  ustiolly  letten.  landi 
which  have  been  twice  or  thrice  letten  are  within  the 
power(a),  but  land  which  has  only  been  once  letten  is 
not,  we  are  told,  within  the  proviso,  for  iisus  JUexUe- 
ratis  actihus{b).  And  it  is  said,  that  if  land  has  been 
let  by  a  contract  from  year  to  year,  for  three  years,  it 
is  not  within  the  power,  for  it  is  but  one  lease(c).  But 
Lord  Chief  Justice  Vaughan,  upon  citing  this  case  of  a 
single  demiso((2),  said  that  he  did  not  much  insist  upoo 
it,  for  the  words  usually  demised"  may  be  taken  id 
two  senses;  the  one,  for  the  often  farming,  or  repeat- 
ed acts  of  leasing  lands,  the  other,  for  the  commoo 
continuance  of  land  in  lease,  for  that  is  usually  demis- 
ed, and  so  land  leased  for  five  hundred  years  long 
since,  is  land  usually  demised,  that  is  in  lease,  though 
it  liave  not  been  more  than  once  demised,  which,  he 
justly  added,  is  the  more  received  sense  of  the  worefa 
land  usually  demised.  Indeed,  the  common  sense  of 
mankind  must  revolt  at  a  distinction  which  considers 
lands  leased  for  one  hundred  years  as  not  usually  de- 
mised because  the  term  was  granted  by  one  deed,  but 
allows  land  to  come  within  that  description  which  has 
been  let  for  two  years  only,  on  two  distinct  lettings. 

In  the  case  of  Tristram  and  Lady  Baltinglass,  the 
power  Was  "to  demise  all  or  any  of  the  premises  ¥rt)ich 
at  any  time  heretofore  have  been  usually  letten,  for  the 
term  of  twenty-one  years,  reserving  the  rent  thereupcA 


(a)  2  Ro.  Abr.  261,  pi.  11,  12 ;  (c)  2  Ro.  Abr.  262,  pi.  14;  em- 
Vaugh.  33.  tra  P,  2  Ja.  B. 

(6)  2  Ro.  Abr.  262,  pi.  13.  (rf)  See  Vaugh.  28. 
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w  yielded  and  paid/'   The  settlement  was  made  in 
3  twelfth  of  Jac,  and  the  jury  found  the  lands  in 
eation  to  have  been  demised  in  the  twelfth  of  Eliz. 
•  twenty-one  years,  and  that  term  was  expired,  and 
vy  had  net  been  demised  for  the  space  of  twenty  ye  irs 
fore  the  settlement;  and  the  Court  held  that  they 
;re  not  within  the  power.    The  word  usually^  ex- 
tded  demises  at  a  great  distance  of  time,  and  the 
jrds  "any  time"  in  this  case,  meant  "at  all  times." 
id  what  was  not  farmed  twenty  years  before  could  not 
said  to  be  at  any  time  before  commonly  farmed ; 
r  those  twenty  years  was  a  time  before  in  which  it 
18  not  farmed.    And  the  power  requiring  the  rents 
?n  reseiTcd  to  be  made  payable*  necessarily  implied 
at  the  land  demisable  under  the  power  was  land 
lich  was  then  under  rent(^).   The  case  of  Foot  v. 
arriot(/),  which  was  a  case  to  the  like  effect,  was 
idded  the  same  way  by  JLord  Chancellor  Kin$;,  as- 
ited  by  Lord  Chief  Justice  Raymond,  Mr.  Justice 
Hilton,  and  Mr.  Baron  Comyns,  simply  upon  the  au* 
ority  of  Tristram  and  Balritiji^lass. 
This  last  case  we  must  observe  did  not  decide  ajir- 
atvoely^  that  land  demised  within  twenty  years  was 
bject  to  the  power,  but  merely  that  land  not  demis- 
I' within  that  period  was  not  subject  to  the  power, 
remains  to  be  decided  within  what  period  the  land 
ust  have  been  demised.  The  Courts  might  probably 
dine  to  fix  twenty  years  as  the  limit,  by  analogy  to 
e  enabling  statute  of  3S  H.  8.  c.  S8,  which  in  a  simi- 
r  case  considered  that  as  a  reasonable  period. 

(e)  2  Jo.  27;  Vaugh.  28  ;  1  Freem.  23.  As  to  the  last  ground  vide 
if)  3  Tin.  Abr.  429,  pL  9- 
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Upon  this  statute  it  has  been  very  properly  deter- 
mined, that  the  Jettings  to  which  it  refers  are  by  some 
person  seised  of  an  estate  of  inheritance,  and  not  by 
tenant  by  the  courtesy,  dower,  i^c.{g).    But  the  same 
doctrine  cannot  be  apphed  to  powers  in  private  setr 
tlements,  although  a  contrary  opinion  has  been  enter- 
tained.   1  he  act  of  Henry  was  intended  to  have  a  ge- 
neral and  perpetual  operation,  it  was  therefore  abso- 
lutely necessary  to  establish  by  whom  the  lettings* 
must  have  been  made,  so  as  to  authorize  subsequent 
demises,  and  it  would  have  ill  accorded  with  the  true 
spirit  of  the  act  to  have  holden  that  demises  by  per- 
sons having  partial  interests  only  constituted  the  stan- 
dard to  which  the  statute  refers.    But  in  the  case  of  a 
power  raised  by  a  private  settlement,  the  party  creat- 
ing it  must  be  considered  to  know  that  the  lands  have 
been  in  lease,  and  by  whom  the  leases  were  granted, 
and  therefore,  when  he  a^ithorizes  the  lands  usuaUy 
demised  to  be  leased,  to  what  can  he  refer  unless  to  the 
leuses  which  have  been  theretofore  actually  granted,  tf 
he  disapprove  of  any  lands  being  let,  which  usually 
have  been  leased,  it  behoves  him  to  expressly  decbre 
his  intention  by  excepting  them  out  of  the  power. 

Upon  the  construction  of  the  words  usually  demised^ 
it  has  been  determined  that  they  embrace  every  spe- 
cies of  demise — at  will,  from  year  to  year,  or  for 
years,  or  lives,  and  whether  granted  by  parol  or  bjf 
deed,  by  copy  of  court-roll,  covenant  to  stand  seised, 
or  any  other  instrument(A). 

We  have  before  seen  that  one  point  relied  on  in  Ladj 


(g)  Co.  Litt  44,  b.  Dy.  271,  b.      (h)  Co.  Litt  44,  b.  Bangk 
pi.  28.  Hajnes,  Cro.   Jac.   76.  S.  C 
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Baltinglass's  case  was,  that  tlie  rent  then  reserved  was 
to  be  made  payable,  which  the  Court  thought  neces- 
sarily implied  that  the  land  demisable  under  the  pow- 
er  was  land  which  was  then  under  rent(i).  And  in 
Lord  Mountjoy's  case,  where  it  was  declared  by  a  pri- 
vate act  of  parliament  that  no  alienation  should  be 
made  but  only  leases,  ^c.  yielding  the  true  and  an- 
dent  rent,"  it  was  determined  that  land  could  not  be 
leased  whicli  had  never  been  demised  before.  For  how, 
it  was  asiced,  could  a  rent  be  called  the  true  and  an- 
cient rent  when  it  issued  out  of  a  thing  wtiich  was  never 
charged  with  any  rent  by  any  reservation  before(A:)  ? 

So  in  the  case  of  Bagot  and  Oughton,  which  under- 
went great  consideration,  the  power  was  to  lease  aU 
or  any  of  the  premises,  at  such  yearly  rents^  or  more^ 
as  the  same  are  now  let  at,-^^  and  a  lease  was  made  of 
the  capital  mansion-house,  which  was  the  family  seat, 
and  the  demesne  lands,  which  were  never  leased  be- 
fore. And  it  was  determined,  principally  on  the  autho- 
rity of  Lady  Baltinglass's  case,  that  the  lease  was  void, 
although  it  was  forcibly  argued  that  aU  the  lands  were 
authorized  to  be  leased ;  and  the  subsequent  words 
were  only  explanatory  of  the  first  part  of  the  sentence, 
^  that  the  lands  usually  let  may  be  let  at  the  usual 
rent"(Z)(l). 


6  Rep.  37,  nom.  Dean  and  Chap- 
ter of  Worcester's  case,  S.  C. 
Mo.  759,  nom.  Banks  v.  Brown ; 
Right  V.  Thomas,  3  Burr.  1441. 
1  Blackst.  446. 


(i)  Supra,  p.  570. 

{k)  5  Rep.  3,  b.  Mo.  197. 

(/)  8  Mod.  249 ;  Fort  332: 


(I)  This  decision  is  said  to  have  been  affirmed  in  the  House  of 
LfOrds ;  but  the  case  is  not  in  Brown ;  and,  after  a  diligent  search, 
I  have  not  been  able  to  meet  with  it  amongst  the  printed  cases  of  that 
period. 
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of  the  estate  had  been  usually  demised  at  rents ;  and 
the  Court  considered  Lord  Mansfield's  observations  on 
Bagot  and  Oughton  to  apply  most  pointedly  to  the 
case  before  them,  as  the  tithes  never  had  been  let,  but 
had  always  been  occupied  by  the  possessor  of  the  es- 
tate ;  and  they  accordingly  determined  that  the  power 
did  not  embrace  the  tithes(n). 

But  in  all  these  cases  the  intention  of  the  parties  is 
to  govern ;  and  there  are  several  instances  in  which 
parts  of  the  estate  never  leased  have,  in  favour  of  the 
supposed  intention,  been  considered  to  be  within  pow- 
ers  requiring  the  ancient  or  usual,  or  present  rents,  to 
be  reserved. 

The  first  of  these  is  Cumbeiford's  case(o),  where, 
under  a  power  to  make  leases  of  the  premises,  or  any 
part  thereof,  ^'  so  that  as  much  rent,  or  more,  was  re- 
served upon  each  lease  as  was  reserved  in  respect  of 
it  within  the  two  years  immediately  preceding,"  it  was 
resolved,  that  lands  which  had  not  been  leased  within 
the  two  years  at  any  rent  might  be  leased  by  the  donee 
at  any  rent  he  pleased,  because  it  appeared  by  the 
generality  of  the  words  that  it  was  intended  he  should 
have  power  to  lease  all  the  land.  The  Court,  there- 
fore, considered  the  restrictive  clause  as  applicable 
only  to  such  lands  as  had  been  demised  two  years 
before. 

Upon  the  authority  of  this  case,  as  it  should  seem, 
the  case  of  Waker,  or  Walker  and  Wakeman,  was 

(»}  Pomer J  v.  Partington,  3  thority  on  this  head,  has  hitherto 

Term  Rep.  665;  and  see  ac-  unaccountably  escaped  notice; 

Gordingly,  Foot  v.  Marriot  3  Vin.  see  also  Doe  v.  Rendle,  3  Man.  & 

Abr.  429,  pi.  9 ;  which  case,  al-  Selw.  99. 
though  a  very  considerable  au-      (o)  2  Ro.  Abr.  262,  pL  15. 
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decided(p).  A  power  was  given  in  a  settlement  of  an 
estate  to  demise  the  premises,  (which  consisted  of 
land,  a  rectory,  ijc.)  so  as  5s.  an  acre  were  rescned 
for  every  acre  of  the  land  demised.  The  rectory  con- 
sisted  of  tithes  only,  and  no  glebe ;  and  it  was  ad- 
judged, that  the  power  authorised  a  demise  of  the  land 
at  5s.  per  acre,  and  of  what  did  not  consist  of  acres,  as 
the  rectory,  without  rent.  And,  upon  the  same  princi- 
ple, Lord  C.  J.  Holt  delivered  an  extra-judicial  opi- 
nion,  that  under  a  power  to  lease  an  estate  comprising 
a  manor,  so  as  the  leases  were  not  made  of  the  de- 
mesne lands,  and  so  as  the  ancient  rent  were  resened, 
the  rents  and  services  might  be  demised  without  reri^ 
because  it  appeared  to  be  the  intent  of  the  settlement 
that  part  of  the  manor  might  be  demised  ;  and,  as  the 
demensc  lands  were  not  comprised  in  the  power,  then 
the  rents  and  services  must  be ;  for  the  whole  of  the 
manor  consists  in  demesnes,  rents,  and  services ;  and 
he  said,     a  man  hath  a  jwwer  reserved  to  him  (f 
making  leases  of  two  things^  and  a  qualijicatUm  is  an- 
nexed to  the  power ^  which  cannot  extend  to  one  cf  these 
things^  he  may  make  a  lease  of  that  thing  without  mjf 
regard  to  the  qualification(l).   And  he  relied  upon 
Cumberford's  and  Waker's  cases  as  authorities  for 

(p)  1  Frcem.  413;  2  Lev.  150;  1  Vcntr.  294 ;  3  Kcb.  544,547. 
586,  589,  619. 


(I)  Lord  C.  J.  De  Grey  quoted  this  rule  in  CampbeU  v.  Leach. 
The  passage  in  Ambler,  p.  748,  should  be  read  thus ;  Where  ft«t 
is  a  power  of  leasing  (witii  a  description)  applicable  to  some  pvii 
of  the  estates,  and  not  to  all  of  them,  those  to  which  it  is  (not)  ip- 
plicable,  may  be  leased  without  such  description.  Vide  n^pro,  pip 
365,  n- 
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these  positions ;  but  Turton  and  Eyre,  J.  thought,  that 
as  there  were  other  lands  mentioned  in  the  power  they 
satisfied  the  words  of  it(q). 

In  the  case  of  Goodiitle  v.  Funucan(r),  the  power  in 
a  settlement  of  manors,  fishery,  *jc.  was  to  demise  all 
or  any  of  the  manors,  fisheries(5),  messuages,  lands, 
tenements,  and  hereditaments  therein  before  mention- 
ed,  so  as  there  were  reserved  so  much  rent^  or  more^ 
than  was  then  paid  for  the  same.  The  manors,  or 
manorial  rights,  had  not  been  let  before.  The  fishery 
had  been  let  before,  but  was  not  at  the  time  of  the 
settlement ;  since  that  time  it  had  be^n  again  let  at 
159.  a  year.  A  lease  was  made  under  the  power  of 
the  manors  and  fishery^  and  some  lands,  reserving  the 
right  of  shooting  and  fishing,  at  a  rent  exceeding  what 
they  had  ever  produced  before,  about  302. ;  and  the 
Court  held  the  lease  to  be  valid.  Lord  Mansfield  in 
delivering  the  judgment  of  the  Court  said  that  the 
power  was  express  to  demise  the  manors  and  fish- 
eries. They  were  particularly  mentioned  in  the  settle- 
ment,  and  the  power  went  to  the  whole.  They  paid 
under  this  lease  as  great  a  yearly  rent  as  at  the  time 
of  the  settlement,  for  they  paid  nothing  then.  The 
words^  therefore,  were  complied  with,  and  the  objec- 
tion could  only  stand  upon  the  intent.  But  the  Court 
thought  no  such  intent  appeared.  The  manors  were 
nominal ;  of  no  value ;  no  object  of  yearly  income. 

(q)  Winter  v.  Loveday,  Com.  Clayt.  99;  CampbeU  ».  Leach. 

57;  1  Freein.  507  ;  1  Lord  Raym.  Ambl.  740. 

267 ;  2  Salk.  537  ;  Carth.  427  ;  (r)  Dongl.  565;  see  1  Burr.  124. 

«nd    sec  Campion  r.   Thorpe,  {»)  See  3  Term  Rep.  671,  n. 

4  H 
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The  fishery  only  worth  iHs.  a  year.  They  were  conve- 
nient to  the  lessee  living  on  the  land,  and  of  no  use  to 
the  remainder-man.  The  tight  of  shooting  and fishmg 
was  reserved  to  him.  For  his  own  part,  he  thou^t 
the  intent  was  to  give  leave  to  demise  all,  reserving 
as  much  rent  in  the  whole  as  had  been  paid  before, 
and  in  fact,  30/.  more  had  been  reserved"(0. 

These  cases  must  not  be  dismissed  without  obser- 
vation.  The  decision  in  Cuniberford's  case  has  been 
referred  to  the  Ua  quod^  or  so  thai,  in  the  power(u), 
and  Waker's  case  was  distingui.^hed  by  the  Court  from 
Mountjoy's  on  the  ground  that  there  the  proviso  was 
disabling  :  that  no  lease  should  be  made  but  with  an- 
cient rent,  whereas  in  the  case  before  them  the  power 
was  general  and  eriabling^  and  the  latter  clause  restric* 
tive(j').  But  these  subtleties(l)  are  now  happily  got 
rid  of(y).  The  intention  of  the  parties,  to  be  fairly  coU 
lected  from  the  whole  instrument,  is  the  only  guide 
to  the  true  construction  of  the  power.  Upon  this  broad 
ground  it  was  that  the  case  of  Goodtitle  and  Funucan 
was  decided.  If  then  in  these  cases  we  are  to  advert  to 
intention,  the  value  of  the  property  must  have  consi- 
derable weight :  for  it  is  decided,  that  if  the  lands, 
tithes,  f^c.  to  which  the  restriction  does  not  apply,  ar^ 
within  the  power,  they  may  be  leased  for  the  term 

(t)  And  see  3  Term  Rep.  677.       (or)  See  3  Keb.  597. 

(tt)  See  Fort  332.  (yj  See  3  Term  Rep.  677. 


(I)  In  treating  a  distinction  between  a  disabling  and  an  enablui§ 
power  as  a  subtlety,  1  allude  onlj  to  tliosc  cases  where  it  turns  roerelj 
on  the  form  of  the  words  creating  the  power,  for  certainlj  there  i»  a 
wide  difference  between  a  power  disabling  a  tenant  in  fee  from  maidn; 
any  lease  but  for  a  certain  time,  and  a  power  enabling  a  tenant  for 
life  to  lease  for  the  same  period ;  vide  infra* 
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scribed  without  rent.   The  mischievous  conse- 
nces  of  this  construction  are  evident.    The  inten- 
I  of  a  settlement  may  be  entirely  defeated  by  it. 
3  donee  may  lease  lands,  not  letten  before,  without 
t,  taking  a  large  line  at  the  expense  of  the  remain- 
-ma»i,  whereas,  in  regard  to  those  before  letten,  he 
ompellable  to  reserve  the  ancient  rent.    How  in- 
gruous  and  absurd  is  this  rule,  and  how  little  cal- 
ited  to  effectuate  the  intention  of  the  parties !  Wa- 
'8  case  appears  to  have  been  decided  solely  on  the 
lority  of  Cumberford's  case,  and  Lord  Chief  Jus- 
Hale  said,  that  if  it  had  been  res  integra,  perhaps, 
should  have  been  of  another  opinion(2:)<,  and  Mr. 
tice  Barclay  seems  to  have  entertained  the  same 
timents(fl) ;  and  in  the  great  case  of  Footu  Ma'r- 
,  Lord  Chancellor  King  adopted  Hale's  opinion  of 
inberford's  case,  and  added,  that  if  the  case  were 
it  should  not  be  carried  one  step  farther(d).  In 
the  modern  cases,  the  Judges  without  expressly 
^r-ruling  Cumberford's  case,  have  clearly  evaded 
spirit  of  the  decision.  If  the  cases  of  Ba2;ot  and 
ghton,  Foot  and  Marriot,  and  Pomery  and  Parting- 
,  are  well  decided,  it  is  still  open  to  contend  that 
property  to  which  the  restrictive  clause  cannot 
)ly,  shall,  if  valuable,  be  rather  held  not  to  be  with- 
the  power,  than  that  the  first  tenant  for  life  shall  be 
horized,  contrary  to  the  intention  of  the  donor,  to 
urease  the  rental  of  the  estate  for  his  own  particular 
olument.  The  rule  laid  down  by  Holt,  that  "  where 
lan  hath  power  reserved  to  him  of  making  leases 

r)  See  2  Lev.  151.  (6)  3  Yin.  Ahr.  4S19,  pi.  9. 

0  3  Reb.  596. 


yrmiO}  UATt  i»immmirs 

of  t^o  tbings,  Mid  •  qaaKflcatkm  w,  «iiimz«A  t»te 
power,  which  canngt  extend  to  ooc^  qtHfiom,  lanf 
make  a  l^ase  of  that  thing  without  any:  regard  ^ 
qualification,"  nay- be  a  sound  rule ;  W  thequmte 
in  these  cases  is,  ,  whether  the  jqualificalioa  doM  M 
^rm  a  part  of  the.  sentence  and  virtually  odMis-thit 
sttlgect  to  which,  it  is  admitted,. -It  cannifr  aHaaA 
There  ar^  however,,  cases  to  which  dM  indftsqgbt  to 
be  applied ;  as  if  in  apower  to  lease  < 
mines  opened  and  unopened,  a  ( 
to  embftice  all  the  mines,  bu(  a  dense  Ipi  -addadyM 
BO  lessee  shall  be  made  dispuniaM^e  of  wmIb^  dMNb 
to  effectuate  the  geseral  intention  of  the  pow6r,1hi 
latter  dauae  diouid  not  .be  deemed  applicable  to  Hn 
unopened  minefi(c) :  80  if  a  nmilar,  ctause  sbooU  bs 
'Inserted  in  a  power  to  grant  leases  at  nNfereo^  and 
building-leases,  it  should  be  construed.  t6  eitendtothB 
leases,  at  rack-rent  only,  because  no  improrementsby 
biulding  could  be  made,  unless  old  buildings  oooM  be 
pulled  down,  trees  felled,  £^c.  Indeed,  it  even  seems 
that  such  a  clause  in  a  power  to  grant  building-leases 
only  would  not  restrain  the  liberty  of  pulling  down 
the  old  buildings  in  order  to  erect  new  ones{d). 

Where  leases  are  granted  under  powers  to  lease 
lands  usually  demised,  it  must  be  shown,  by  old  leases 
or  other  satisfactory  evidence,  that  the  lands  have 
usually  been  demised,  or  they  cannot  be  supported(e}. 


(«)  See  and  consider  Campbell  (di  Hie  ifj^o.- 

V.  Leach,  Ambl.  740 ;  and  keep  («)  See  Earl  of  Canli{»n  t. 

in  remembrance  that  it  is  not  Montagu,  App.  No.  10  (6). 
waste  to  work  open  mines.  Co. 
Litt  94.  b. 
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In  the  case  of  Campbell  u  Leacb(/)  it  was  deter- 
mined, that  under  a  power  to  lease,  the  messuages, 
lands,  tenements,  and  hereditaments,"  in  the  deed 
(except  the  capital  messuage  and  warren)  at  the  best 
rent,  opened  mines  might  be  leased  as  they  were  in 
lease  at  the  time  of  the  settlement,  and  twelve  years 
then  to  come  of  the  term,  and  must  be  understood  to 
have  been  settled  for  the  benefit  of  all  claiming  under 
it,  and  the  words  were  sufficient  to  carry  the  mines. 

The  usual  power  of  leasing  for  lives  authorizes  a 
lease  during  co-existing  lives  only(^).  And  where  a 
power  is  limited  to  lease  for  any  given  number  of  lives 
such  parts  of  the  estate  as  are  demised  for  any  such 
time^  it  does  not  include  lands  which  were  then  de. 
mised  for  lives,  not  concurrently,  but  successively, 
and  by  way  of  settlement(A). 

In  the  case  of  Winter  v.  Loveday,  it  was  determined 
by  Holt,  Chief  Justice,  Turton  and  Eyre,  against  Roke* 
by,  that  an  exception  in  a  power  of  leasing  of  the  de- 
mesnes of  a  manor  included  the  copyholds  of  the  ma- 
nor. Rokeby  thought  that  the  exception  extended 
only  to  lands  in  the  occupation  of  the  donor.  He, 
however,  held,  that  if  the  demesm;  lands  had  not  been 
excepted  by  express  words,  yet  the  power  of  leasing 
would  not  have  extended  to  them,  for  if  it  did,  it 
would  destroy  the  tenure,  because  copyhold  lands 
once  leased  are  for  ever  enfranchised,  and  therefore, 
it  shall  never  be  presumed  that  the  tenure  was  intend- 
ed to  be  destroyed  veithout  express  words  of  the  par- 

(/)  Ambl.  740.  (h)  Doe  v.  Halcombe,  7  Term  Bep.  713 

(jr)  Vide  infra,  sect  3,  div.  4. 
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ties  for  that  purpose(i).  This  is  an  important  gene* 
ral  rule  of  construction  applicable  to  every  power. 

(0  Garth.  428.  ei  np. 


Section  III. 

or  THE  TERM  WHICH  MAT  BE  GRANTED. 

SoMB  of  the  cases  on  this  head  have  been  unavoid- 
ably  treated  of  in  a  former  part  of  the  work(«).  We 
may  here  inquire,  1.  In  what  cases  leases  in  pos- 
session only  can  be  granted ;  S.  In  what  instances 
leases  in  reversion  may  be  granted;  8.  Whether  con- 
current  interests  can  be  granted  under  the  usual  pow. 
er  of  leasing;  and  4.  For  what  lives  the  estate  maybe 
granted  under  powers  to  lease  for  lives. 

L  And  first,  in  all  well-drawn  powers  of  leasing, 
where  it  is  intended  that  a  lease  in  reversion  may  be 
granted,  it  is  expressly  declared  so ;  and  if  a  rever- 
sionary  lease  is  not  to  be  granted,  it  is  expressly  de- 
clared that  the  lease  shall  be  made  to  take  effect  in 
possession,  and  not  in  reversion,  or  by  way  of  future 
interest.  But  it  has  been  determined,  that  even  a  ge- 
neral power  to  lease  for  a  certain  number  of  years, 
without  expressing  that  the  leases  shall  be  in  posses- 
sion,  and  not  in  reversion,  authorizes  leases  in  posses- 
sion only,  and  not  in  reversion  or  iji  futiiro^  for  if  by 
the  power,  a  reversionary  lease  might  be  made,  then 


{a)  Vide  chap.  9,  sect  2. 
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a  lease  for  the  years  authorized  might  be  made  in  pos- 
session, and  afterwards  infinite  leases  for  the  same 
term  in  reversion,  which  would  be  contrary  to  the 
meaning  of  the  power,  and  would  render  idle  and 
vain  the  express  limitation  in  the  power  of  the  number 
of  years  for  which  the  lease  might  be  granted(d). 

And  it  seems  to  have  been  settled,  after  consider- 
able doubt,  that  where  the  power  is  expressly  to  lease 
in  possession^  a  lease  in  reversion  cannot  be  granted, 
although  the  estate  is  in  lease  at  the  time  of  the  crea- 
tion of  the  powei\  so  that  unless  a  present  lease  can  be 
granted  of  the  reversion,  the  power  is  in  suspense  till 
the  determination  of  the  first  lease(c). 


IL  But  in  the  foregoing  case  it  was  laid  down  by 
Windham  and  Twisden,  that  if  the  power  had  been  to 

(6)  Countess  of  Sussex  v.  Wroth,  and  1  Sid.  260,  where  it  was  ad- 

Cro.  Eliz.  5;  S.  C.  cited  6  Rep.  33,  mitted  that  the  Lease  '.vas  void ; 

a.  nom.  Leaper  v.  Wroth  ;  She-  but  see  4  Mod.  6,  and  Marquis  of 

comb  V.  Hawkins,  Cro.  Jac.  318;  Antrim  v.  Duke  of  Buckingham, 

1  Brownl.  1481 ;  Yelv.  222,  nom.  1  Cha.  Ca.  17  ;  1  Sid.  101.    S.  P. 

Slocomb  V,  Hawkins(l).  acc.  and  see  and  consider  Sands  r. 

{c)  Opj  V.  Thomasius,  1  Lev.  .  Ledger,  2  Ld.  Raym.  792. 
£67 ;  Raym.  132 ;  1  Keb.  778.  910 ; 


(I)  As  this  case  is  reported  in  Cro.  Jac.  the  first  lease  was  granted 
before  the  power  was  created,  and  Brownlow's  reports  seems  the  same 
way :  but  if  so,  the  decision  was  perhaps  doubtful,  vide  infra.  Yelvcr- 
ton  states  it  otherwise.  At  any  rate,  the  principle  in  the  text  waa 
clearly  admitted.  In  Raym.  133,  it  is  said  arguendo  that  the  record  of 
the  case  does  not  warrant  Croke's  report. 
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was  with  a  "  so  as  there  be  not  in  any  part  of  the 
premises  so  leased,  at  any  one  time,  any  more  or 
greater  estate  or  estates  than  for  twenty-one  years,  or 
three  hves,  or  for  any  number  of  years  determinable 
on  three  lives and  upon  the  old  leases  and  the  re- 
.versionary  lease  there  were  not  at  any  one  time  upon 
any  of  the  lands  demised,  more  or  greater  estates 
than  estates  for  years  determinable  upon  three  lives : 
the  Court  therefore  might  well  have  relied  on  this 
clause  as  evidence  of  the  intention  that  leases  in  re- 
version might  be  granted,  so  as  with  the  leases  in  pos- 
session they  did  not  exceed  the  limits  pointed  out 
It  seems  far  from  clear  that  at  the  present  day  a  lease 
in  reversion  would  be  supported  under  a  general  pow- 
er, although  the  estate  was  in  lease  at  the  time  of  the 
settlement,  unless  there  were  some  direct  evidence, 
as  in  Coventry  v.  Coventry,  of  the  intention  of  the 
parties.  Such  a  construction,  it  must  be  admitted, 
would,  in  most  cases,  ill  accord  with  the  intention  of 
the  parties(I).  It  might  upon  the  same  principle,  per- 


(I)  I  should  do  wrong  to  pass  over  the  principle  which  Mr.  Powell 
has  extracted  from  the  case  of  Fox  v.  Prick  wood,  2  Bulstr.  216;  1  Ro. 
12 ;  Cro.  Jac.  349  ;  2  Ro.  Abr.  260,  pi.  5,  as  it  would,  if  established, 
be  a  very  important  one.  It  is  this  :  "  If,"  says  Mr.  P.,  "there  be  a 
power  to  make  leases  in  poi/aessian  expressly,  which  attaches  upon 
an  estate,  part  of  which  is  in  possession,  and  other  part  thereof  in 
reversion  at  the  creation  of  the  power,  the  donee  of  the  power  may 
immediately  make  leases  in  possession  of  the  estate  in  reversion,  as 
well  as  of  that  in  possession.*'  Pow.  Powers,  425,  426.  No  such 
principle  however  was  established  by  that  case.  The  estate  was  li- 
mited to  a  stranger  for  a  valuable  consideration  for  fifteen  years,  re* 
Hudnder  to  the  owner  for  life,  with  a  power  to  make  leases  in  posses- 
iian.  And  the  only  question  was,  whether  he  could  make  leases  till 
Ms  own  estate for  life  came  into  possession  by  the  expiration  of  the  fif- 

4  I 
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perl'aps,  be  contended  that  a  remunder-maD  my. 
under  a  general  power,  grant  a  revereionary  leise  of 
an  estate,  leased  by  a  prior  tenant  for  life  under  tbe 
same  settlement. 

Since  the  publication  of  the  above  observatioDS,  I 
have  met  with  the  observations  of  the  Chief  Justice 
on  the  hearing  of  the  case  of  Coventry  and  Coven- 
try(^).  He  said  there  was  no  doubt  but  by  a  general 
power  it  must  be  restrained  to  leases  in  pottesoon, 
yet  if  there  was  any  thing  to  explain  the  intention  of 
the  parties  to  extend  to  make  leases  in  reversion,  it 
may  be  extended  thereto.  Therefore,  if  there  appear 
lands  in  lease  already,  and  only  a  reversion  in  the 
person  who  created  the  power,  any  person  thereto 
enabled,  who  is  tenant  for  life,  may  make  leases  of  those 
lands  in  reversion.  But  it  is  a  question  if  the  power 
ought  not  to  be  uniform  to  extend  to  leases  dther 
wholly  of  lands  in  possession,  or  wholly  in  reversion, 
where  there  are  lands  part  in  possession  and  part  in 
reversion.  The  proviso  is,  so  as  b^c.  It  is  a  question 
if  it  will  not  extend  to  lands  in  reversion,  for  though  it 
is  a  restrictive  clause,  yet  that  is  as  to  the  number  of 
years  or  Hves.  A  lease  to  commence  after  the  death 
of  tenant  for  life,  [created  under  a  power]  cannot  be 
warranted  by  the  power,  for  the  lease  may  determinr 

(«•)  27  Apl.  1719,  MS-  Rep.  in  Line.  Inn  Library. 


teen  years,  and  it  was  holden  that  he  might ;  which  we  must  ailmit 
was  rather  a  strong  decision.  The  other  question  could  not  arise,  for 
aUhou«;;h  the  estate  demised  was  in  lease  at  the  time  of  the  settleraeDt. 
yet  it  is  expressly  stated  that  that  lease  had  expired  before  the  new  one 
was  granted,  and  the  Court  considered  it  clear  that  a  lease  in  reveraioi 
could  not  be  granted. 
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by  effluxion  of  time,  surrender,  or  forfeiture,  before 
the  life-estate;  so  here  would  be  a  chasm  in  tins  case, 
and  too  great  difficulty  to  get  over.  I'he  Chief  Jus- 
tice said  that  he  had  mentioned  these  matters  only  as 
proper  to  be  considered  on  the  next  argument. 

A  power  to  grant  a  lease  may,  by  the  particular 
wording  of  it,  authorize  a  lease  in  reversion,  although 
not  so  expressly  stated,  and  the  estate  is  not  in  lease 
at  the  time  of  the  creation  of  the  power:  Tims,  where 
the  power  was  to  lease  for  any  number  of  years,  not 
exceeding  ninety-nine  years  from  the  time  of  making 
the  demise^  it  was  adjudged  that  the  latter  words  did 
not  refer  to  the  commencement  of  the  lease,  but  only 
restrained  the  making  of  a  lease  for  more  than  nine- 
ty-nine years  from  the  making ;  and  that  a  lease  might 
be  made  for  sixty  years,  to  commence  twenty  years 
afterwards;  for  it  would  not  exceed  ninety-nine  years 
from  the  time  of  making  the  demise;  the  true  con- 
struction of  the  power  was,  that  he  might  lease  for 
ninety-nine  years  from  the  time  of  making  the  lease, 
or  for  any  other  term  not  exceeding  ninety-years 
years(A). 

Although  a  power  enable  a  man  to  make  leases  in 
reversion,  as  well  as  in  possession,  yet  he  cannot  make 
a  lease  in  possession,  and  another  lease  in  reversion, 
of  the  same  land,  but  his  power  to  make  leases  in  re- 
version shall  be  confined  to  such  land  as  was  not  then 
in  possession(i). 

And  the  very  same  expression,  lease  in  reversion^ 
may  have  a  different  signification  in  the  same  convey- 
ance; being  applied  to  a  lease  for  life,  it  shall  be  in- 


(A)  Harcourt  v.  Pole,  1  And.  273 ;  see  2  Lord  Rajm.  1000. 
^t)  Winter  v.  LoYedajt  1  Com.  36;  per  Holt 
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tended  of  a  concurrent  lease,  or  a  lease  of  the  reversion, 
VIZ.  a  lease  of  that  land  which  is  at  the  same  time  under 
a  demise,  and  then  it  is  not  to  commence  after  the  end 
of  the  demise,  hut  hath  a  present  commencement,  and 
is  concurrent  with  the  prior  demise,  and  this  construe* 
tion  is  imperiously  called  for,  as  a  lease  for  life  cannot 
be  made  to  conimence  at  a  future  day(A:),  hut  being  ap- 
plied to  a  lease  for  years,  it  shall  be  intended  of  a  lease 
which  shall  take  its  effect  after  the  expiration  or  deter- 
mination of  a  lease  in  being(/). 

Thus  we  have  seen  in  what  cases  leases  in  posses- 
sion and  leases  in  reversion  may  be  granted.  It  is  stiU 
necessary  to  ascertain  what  the  law  understands  by 
leases  in  possession,  and  what  by  a  lease  in  reversion. 

Lord  C.  J.'  Holt  has  thus  explained  the  nature  of  a 
lease  in  reversion:  ^'In  the  most  ample  sense,  thafis 
said  to  be  a  lease  in  reversion  which  hath  its  com- 
mencement at  a  future  day,  and  then  it  is  opposed  to 
a  lease  in  possession ;  for  every  lease  that  is  not  a  lease 
in  possession  in  this  sense,  is  said  to  be  a  lease  in  re- 
version(m);  but  the  usual  construction  of  the  term, 
lease  in  reversion^  in  powers,  is  a  lease  to  commence 
after  the  end  of  a  present  interest  in  being(n),  and  not 
a  lease  to  commence  at  a  future  day." 

In  common  parlance,  a  lease  is  said  to  be  in  futitro 
when  it  is  granted  at  a  day  to  come,  and  is  not  depen- 
dent on  a  subsisting  prior  lease:  and  it  is  termed  a 
lease  in  reversion  when  it  is  to  take  effect  after  a  prior 
subsisting  interest. 


(k)  Whitloclc's  case,  8  Rep.  (m)  1  Com.  58;  and  see  Cart 
69,  b.  14,  15;  2  East,  383. 

(I)  1  Com.  39,  b.  per  Holt  (n)  1  Com.  38. 
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Where  a  lease  ought  to  be  granted  in  possession,  a 
lease  made  to  commence  only  a  day  after  the  date  of 
the  deed  creating  it,  is  as  fatal  a  variance  from  the 
power  as  if  made  to  take  effect  at  the  expiration  of  one 
hundred  years  from  the  time. 

It  has  long  heen  settled,  that  a  lease  to  Iiold  from 
henceforth/'  "  from  the  making,"  "  from  the  time  of 
the  delivery  of  the  indentures,"  or  "  from  the  sealing 
and  delivery  of  the  deed,"  is  a  lease  in  possession, 
and  not  in  futuro{o)^  and  it  shall  begin  from  the  deli- 
very, where  no  time  is mentioned(;;) ;  and  "from  the 
date,''  has  in  these  cases  the  same  meaningly),  although, 
certainly,  this  opinion  has  not  always  prevailed(r). 

And  nice  as  the  distinction  may  seem,  the  words 
"  from  the  day  of  the  date,"  were,  by  a  series  of  de- 
cisions prior  to  the  famous  case  of  Pus;h  and  the  Duke 
of  Leeds,  holden  to  be  exclusive,  and  to  render  the 
demise  a  lease  in  futuro^  and  consequently  void. 
Amongst  these  decisions  several  modern  ones  may 
be  ranked,  which  underwent  great  consideration(5) ; 
and  even  two  cases  before  the  very  same  Judges  who 
decided  Pugh  and  the  Duke  of  Leeds(*). 

In  that  case,  however,  after  a  full  review  of  all  the 
authorities  which  Lord  Mansfield,  in  delivering  the 
judgment  of  the  Court,  declared  to  be  so  many  con- 
tradictions backwards  and  forwards,  it  was  decided, 

(0)  Clayton's  case,  5  Rep.  1 ;  Ro.  Abr.  520,  pi.  4 ;  and  see  Co. 

Higham  v.  Cole,  2  Ro.  Abr.  520,  Litt.  46,  b. 

pi-  1-  («)  Denn  v.  Fearnside,  1  Wils. 

(/))  Co.  Litt  46,  b.  176;  Attorney  General  v.  Coun- 

{q)  Osborn  v.  Rider,  Cro.  Jac.  tcss  of  Portland,  Cowp.  723,  cited; 

135 ;  Hatter  r.  Ashe,  3  Lev.  438 ;  and  sec  Freeman  v.  West,  2  Wils. 

1  Lord  Raym.  84.  165. 

(r)  See  Clayton's  case,  5  Rep.  (0  Hotley  v  Scot,  Loflfl,  316; 

1 ;  Bacon  v.  Waller,  1  Ro.  337 ;  2  Doe  t^.  WatSon,  Cowp.  189. 
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that  from  the  day  of  the  date"  was  the  same  thing 
as  from  the  date,"  and  consequently  that  a  lease  to 
hold  "  from  the  day  of  the  date/'  was  a  valid  lesse 
under  a  power  to  lease  in  possession  only.  The  prin- 
cipal ground  of  the  decision  was,  that  from"  ini|^ 
mean  either  inclusive  or  exclusive:  that  the  parties  ne- 
cessarily understood  and  used  it  in  that  sense,  which 
made  their  deed  effectual:  that  courts  of  justice  are  to 
construe  the  words  of  parties  so  as  to  effectuate  their 
deeds,  and  not  to  destroy  them,  more  especially  where 
the  words  themselves  abstractedly  may  admit  of  dther 
meaning(tt).  In  a  subsequent  case  defore  Lord  Keo- 
yon,  upon  the  word  from"  in  an  indictment^  in  which 
the  case  of  Pugh  v.  Duke  of  Leeds  was  cited,  he  said 
that  it  was  not  applicable  to  the  case  before  bim ;  and 
that  it  must  be  remembered,  that  though  be  beliered 
that  case  was  rightly  decided,  the  contrary  determina- 
tion had  before  been  made  by  all  the  Judges.  Mr.  Jus- 
tice Ashhurst  observed,  that  the  case  of  Pugh  v.  Duke 
of  Leeds  was  properly  decided,  but  that  it  turned  on 
the  construction  of  a  contract  between  two  persons, 
where  their  intention  was  to  be  considered(:i:). 

Mr.Powell,in  an  elaborate  argument,  which  occupies 
upwards  of  one  hundred  pages,  has  shown  very  suc- 
cessfully that  this  decision  was  in  direct  opposition  to  the 
decided  cases(t/) ;  but,  however,  we  may  dread  the  pre- 
cedent wliich  this  case  sets  for  similar  innovations,  yet, 
as  the  mischief  to  be  apprehended  from  the  removal 
of  land-marks  must  in  this  instance  have  already  been 
sustained,  it  cannot  be  expected,  nor  is  to  be  hoped, 

(u)  Pugh  V.  Duke  of  Leeds,  parte,  Fallon,  5  Term  Rep.  283  . 

Cowp.  714.  Dowling  v.  Foxall,  1  Ball  and 

{x)  Rex  V.  Inhabitants  of  Gam-  Beatry,  193. 
lingay,  3  Term  Rep.  513;  see  Ex      (y)  Pow.  Pow.  433 — 540. 


UNDER  POWERS  OF  LEASING. 


691 


l)at  a  decision  which  has  so  much  good  sense  for  its 
osis  will  ever  be  over-ruled.  No  one,  however, 
rould  be  so  rash  as  to  grant  a  lease  to  bold  from 
he  duy  of  the  datt^,"  under  a  power  to  grant  leases 
n  possession;  on  the  contrary, conveyancers, ^a:  abun- 
laidi  cautela,  always  make  the  habendum  ^^from  the 
lay  next  before  the  day  of  the  date  of  the  deed/^(i) 

It  has  sometimes  happened  that  a  lease,  though 
tated  back,  and  on  the  face  of  it  appearing  to  com- 
nence  in  Juturo^  was  not  in  truth  executed  till  at  or 
kfter  the  time  when  it  was  expressed  to  commence, 
uid  in  such  case  the  lease  is  a  valid  execution  of  the 
K>wer,  and  may  be  supported  as  a  lease  in  possession: 
or  a  deed  takes  effect  from  its  execution,  and  not 
Tom  the  date  of  it ;  and  therefore  if  the  time  of  the 
ixecution  can  be  proved,  the  lease  cannot  be  defeat- 
sd(z) ;  and  extrinsic  evidence  is  admissible  to  show 
nrben  the  lease  was  actually  executed(a). 

Under  a  power  of  leasing,  a  binding  contract  for  a 
lease  may  be  entered  into(&) ;  and  if  a  bona  fide  con- 
tract be  entered  into  to  grant  a  lease  at  a  future  day, 
it  will  not  be  deemed  a  lease  in  futuro  against  the  re- 

{z)  Campbell  v.  Leach,  Ambl.  (aj  Doe  v.  Robson,  15  East«  32. 
r40 ;  Doe  V.  Day,  10  East,  427;  see  (6)  Vidt  supra,  ch.  6.  sect  1. 
Hall  V.  Cazenove,  4  East,  477.        div.  11. 


[(1)  When  the  compntitimi  of  time  h  to  he  mmle  Jrwn  an  act  thne,  the  day  on  which 
the  act  is  peifoi  mtKl  is  iucludfrl,  bccniiif  the  act  is  the  terminwa  f^uo  the  comp«riAlion  is  to 
k«  made,  anti  iherc  Uiug  in  contrmpljtinn  ot*  law  no  t'mctioii  ot  a  day,  (unle^ti  whervan 
inquiry  as  to  a  prioriiy  <A  act«  done  on  the  sanu-  day  b  conirs  nccesaary,)  ihe  t€rminu»  h 
•OMtklered  aseoinmencinK  ut  the  first  tnoiiu  nt  of  ths't  day.  The  onI«  exception  to  this  rule, 
Hieeius,  i^i  that  <r>it:tblisii<rd  h\  the  JjUtv  Merchtmt,  whictt  considers' the  day  on  which  a  bill 
oCexchHngr,  made  potable  at  so  a)^ii>  days  sif»iit,  is  ncoi-pted,  as  excluded. '  Where  the  ex- 
prrMions  are  "/roni  tht  daif^"  \U  l  uli  Sf  luh  to  be,  tbht  if  n  present  int«  rc8t  is  to  com- 
mence from  the  <iste,  the  tiny  of  -he  dste  itirliid(*d,  hut  if  they  are  mereh-  used  to  fix  a 
termittii^,  froni  winch  tocnni>>  'e  ii  »u  ,  Mie  dn)  is  cxclu'lfd.  The  reason  of  the  nile  is  this, 
that  when  worrls  of  iqni\  icai  nu-n...  ^  nvr  iuH«Ie  us*-  of,  snd  ihere  is  no  index  fit>m  which 
the  intenti«in  •)!'  \\u'  pR-(\  whc  ii«<  <<  iii<*m  inuy  be  f(atli(  r«>d,  the  construction  shall  be  made 
mfiat  advantsffeou'.li  to--  Itun  in  «*hi>  e  futiMii  the  instrum  nl  is  made  /Vr  WaMUrOTlMr  J. 
Pierpont  yi.  Lord  hi  Graham,  Circoit Court,  {Penn.)  April.  INO,  M.  S.l 
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mainder-man,  if  the  person  agreeing  to  grant  it  livebe* 
yond  the  time  limited  for  its  commencement,  although 
he  die  before  it  is  actually  granted,  for  every  contract 
must  necessarily  precede  the  execution  of  it(c). 

The  foregoing  cases  arose  upon  leases  in  futm. 
In  regard  to  leases  in  reversion^  it  has  been  decided, 
that  where  the  lease  is  to  take  effect  in  possession,  it 
will  be  good,  although  the  estate  is  in  the  possession  of 
tenants  from  year  to  year,  or  at  will,  provided  tbey  at 
the  time  the  lease  is  granted  receive  directions  to  pay 
their  rent  to  the  lessee.  This  was  decided  in  the  case 
of  Goodtitle  v.  Funucati(£2).  The  lessee  at  will,  and 
from  year  to  year,  in  that  case,  had  attorned  to  the  les- 
see under  the  power;  and,  at  the  trial  before  Eyre, 
Baron,  at  Nisi  Prius^  he  left  it  to  the  jury,  whether 
the  attornment  of  the  occupiers  to  the  defendant,  in 
consequence  of  the  direction  given  them  at  the  time 
of  making  the  indenture,  did  not  amount  to  a  surren- 
der by  them ;  and  whether  they  were  not  to  be  consi- 
dered as  having  become  thereby  parties  to  the  lease, 
and  as  having  put  the  defendant  in  possession ;  and  the 
jury  were  of  that  opinion,  and  found  a  general  verdict 
accordingly.  A  rule  for  a  new  trial  having;  been  grant- 
ed, it  was  insisted  against  the  lease,  that  the  lessor  could 
not  have  brought  an  ejectment  against  the  lessees  in 
possession  at  the  time  of  the  demise,  and  therefore 
had  no  immediate  possessoiy  rigt^t.  But  to  this  three 
answers  were  given.  The  first,  that  the  tenants  agreed 
to  this  lease,  and  surrendered  their  possession  before 
the  execution  of  it,  in  order  to  make  it  valid.  'I'he 
second,  that  if  the  jury  had  not  found  the  defendant  to 

(c)  Shannon  v.  Bradstreet,  1  Scho.  &  Lef.  5SL       (d)  Dougl.  565. 
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lave  been  in  possession,  this  would  liave  been  good 
IS  a  concurrent  lease(^):  The  third,  that  in  respect  of 
:he  power,  all  the  subsisting  leases  were  leases  at  will. 
There  was  no  outstanding  lease  as  against  the  remain- 
}er-roan;  he  would  not  have  been  bound  to  give  the 
:enants  notice  to  quit,  but  might  have  entered  upon 
tbem  immediately.  And  upon  these  grounds  the 
Court  were  all  of  opinion  against  the  objection. 

In  deciding  the  foregoing  case,  the  Court  did  not 
state  upon  which  of  the  three  grounds  their  judgment 
was  founded ;  but  the  first  appears  to  be  the  true  prin- 
3ple  to  which  it  must  be  referred.  And  it  even  seems 
hat  an  actual  lease  under  the  power,  if  in  fact  given 
ip  at  the  time  of  the  execution  of  the  new  lease,  might 
>e  presumed  to  be  surrendered  in  support  of  the  new 
ease,  and  at  least  in  a  bona  fide  case,  where  the  lessee 
8  in  the  nature  of  a  purchaser,  equity  would  relieve 
kgaiiist  the  want  of  a  surrendeK/). 

And  of  course,  if  the  new  lease  be  made  to  the 
)erson  in  possession  under  the  old  lease,  it  will,  with- 
Hit  any  actual  surrender,  operate  as  a  surrender  in 
aw  of  the  old  lease,  and  so  no  objection  on  this  head 
mW  lie  to  the  new  lease.  But  where  the  second  lease 
loes  not  pass  all  the  interest  which  it  purports  to  grant, 
18  if  it  be  void,  because  the  best  rent  was  not  reserv- 
3d,  there  it  will  not  operate  as  a  surrender  of  the  prior 
:erm;  nor  in  these  cases  is  it  material  that  the  first 
ease  is  cancelled ;  for  cancellation  at  this  day  will  not 
imount  to  a  surrender  in  law  of  a  lease(^). 

(c)  As  to  this  point,  vide  infra^       (g)  Roe  v.  Archbishop  of  York, 

3.  3.  6  East,  86,  and  the  cases  there 

(f)  Campbell  v.  Leach,  Ambl.  cited ;  to  which  add  Lowther  r. 

''40.  Troy.  Irish  T,  Rep.  198. 

4  K 
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Where  a  tenancy  from  year  to  year  has  expired,  a 
lease  in  possession  may  be  duly  granted(A),  although 
the  old  tenant  has  a  right  to  depasture  the  meadow, 
8jc.  'till  a  future  day(i). 

In  the  case  of  Doe  v.  Lady  Cavan(A:)  a  lease  was  in 
existence  under  a  power  of  leasing,  and  a  further  term 
was  granted  under  the  same  power  to  the  person  in 
whom  the  first  lease  was  vested,  and  the  terms  did  not 
exceed  together  the  number  of  years  for  which  leases 
were  authorized  to  be  granted.  It  was  confidently 
hoped  that  the  second  lease  would  be  considered 
merely  as  a  continuation  of  the  first.  The  case,  how- 
ever, was  disposed  of  without  argument,  as  it  appear- 
ed that  tlie  rent  reserved  was  not  the  rent  required  by 
the  power,  but  the  Judges  appear  to  have  considered 
the  first  objection  also  as  fatal. 

It  is  no  argument  in  favour  of  a  lease  in  future^  or 
in  reversion,  under  a  power  to  lease  only  in  possession, 
that  the  donor  of  the  power  himself  leased  the  estate 
in  that  way ;  or  that  lands  are  always  so  leased  accord- 
ing to  the  custom  of  the  country(/).  And  although 
part  of  the  lands  are  leased  in  possession,  yet  if  the 
lease  is  entire  it  is  wholly  void(w). 

Before  closing  this  head,  it  may  be  observed,  that 
where  a  power  authorizes  leases  for  any  given  term, 
as  for  any  term  of  years  not  exceeding  twenty4>ne 
years,  a  lease  may  be  made  for  the  terra,  with  a  pro- 
viso, that  upon  the  tender  by  the  donee  of  the  power  qS 

(//)  See  Doe  v.  Calvert,  2  East,  in  Dom.  Proc.  1795 ;  see  printed 

376.  case,  and  6  Bro,  P.  C.  by  ToJ. 

(i)  See  Doe  v.  Snowden,  2  175. 

Blackat.  1224.  (/)  Doe  v.  CaWert,  2  East,  S75. 

(A:)  5  Term  Rep.  567,  afl^ed  (m)  Ibid. 
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one  shilling,  or  the  like,  the  lease  shall  become  yo\6(n) ; 
or  in  other  words,  a  lease  may  be  made  for  a  term  cer- 
tain,  with  a  proviso  determining  it  on  a  given  event,  at 
the  option  of  the  lessor,  but  it  would  be  otherwise  if 
the  power,  as  is  sometimes  the  case,  requires  the  lease 
to  be  for  a  term  absolute. 

So  if  the  power  be  to  lease  for  any  given  term,  as 
for  twenty-one  years,  without  saying  for  any  term  iiot 
exceeding  the  number  of  years^  a  lease  may  be  made 
for  a  less  term(o), , 


III.  Thirdly,  As  to  concurrent  leases.  Upon  the 
statute  1  Eliz.  c.  19,  whicli  restrained  bishops  from 
making  leases  for  more  than  twenty-one  years,  it  has 
been  solemnly  decided,  that  a  concurrent  lease  made 
to  take  effect  in  possession  is  good(/;).  And  in  the 
case  of  Read  v.  Nashe,  in  the  3 1st  of  Eliz.(9),  under 
a  power  in  a  will  to  lease  for  twenty-one  years,  the 
donee  leased  for  that  term,  and  then  a  year  before  the 
expiration  of  the  lease  he  made  a  new  lease  for  twen- 
ty-one years  to  another  person,  to  begin  in  presenti. 
And  it  was  argued  that  although  he  could  not  make 
leases  in  reversion,  yet  such  a  lease  as  this  he  might 
make  well  enough,  for  this  lease  was  to  begin  pre- 
sently, and  so  no  charge  to  him  in  revei'sion,  and  the 
ioheiitance  was  not  charged  in  the  whole  with  more 
than  twenty-one  years.  And  Serjeant  Newdigate,  in 
arguing  the  case  of  Edwards  v.  Slater,  in  the  17th  of 

(n)  Earl  of  Cardigan  r.  Mon-  (/>)  Fox  v.  Collyer,  1  And.  65. 

tagu,  App.  No.  10.  1.  pi.  140 ;  Mo.  107,  pi.  2-'l. 

(0)  Ishcrwood  v.  Oldknow,  3  (q)  1  Leo.  147. 
Man.  &  Selw.  382 ;  S.  C.  MS. 
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Cimiies  II.  vouched  a  case  of  Berry  and  Riche  in  the 
Common  Pleas,  where  it  was  adjudged,  that  if  a  mm 
has  a  power  to  make  a  lease  for  years,  where  there  is 
another  lease  in  being,  there,  if  he  make  a  lease  to 
commence  in  prr^enti,  the  power  is  well  executed,and 
the  second  lease  shall  continue  so  long  as  it  roaj, 
taking  effect  in  possession  after  the  determioatioD  of 
the  first  lease(r). 

One  of  the  arguments  we  have  seen  in  favoarof  the 
lease  in  Goodtitle  v.  Funucan  was,  that  it  was  good  as 
a  concurrent  lease,  and  for  this  the  case  of  Read  and 
Nashe  was  cited.  Lord  Mansfield  in  giving  judgment 
said  that  the  reason  given  was  a  strong  one,  viz.  that 
the  inheritance  was  not  charged  in  the  whole  with 
more  than  twenty-one  years.    No  authority,  be  said, 
was  cited  against  this  case,  nor  any  answer  given  to 
tlie  reasoning  in  it.    The  words  of  the  18th  Eliz.  c. 
10,(1)  he  added,  as  strongly  require  leases  to  be  in 
possession,  and  not  in  reversion,  as  those  in  this  or 
any  of  the  common  powers  to  tenants  for  life ;  yet  in 
the  case  of  Fox  v.  Collyer  all  the  Judges  held  that  an 
immediate  lease  for  twenty-one  years  of  premises  on 
which  there  was  a  subsisting  lease  for  four  years  was 
good.    The  18th  of  Eliz.  c.  11,  restrained  the  n^i 
to  make  such  concurrent  leases  to  cases  where  the 
old  lease  had  not  more  than  three  years  to  run.(ll) 
In  a  very  recent  case,  decided  by  Grose,  Lawrence, 
and  Le  Blanc,  J.  an  obiter  opinion  was  delivered,  that 

(r)  Hard.  412. 


(I)  Note,  the  f[uestion  in  Fox  and  Collyer  arose  on  the  1st  Eliz.  c 
19,  and  not  on  the  13  Eliz.  c.  10. 

(II)  Note,  this  act  did  not  aftect  the  1st  Eliz.  c.  19. 
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according  to  the  case  of  Goodtitle  and  Funucan,  a  con- 
current lease  might  be  granted  under  a  power  to  lease 
in  possession.  This  opinion  was  not  pronounced  on 
two  leases  ufder  the  power ^  but  in-  a  case  where  the 
first  tenancy  was  not  created  by  force  of  the  power, 
and  consequently  was  not  binding  on  the  remainder- 
man. 

Thus  stand  the  authorities  in  favour  of  concurrent 
leases.    As  the  doctrine  owes  its  foundation  to  the 
case  of  Fox  and  Collyer,  it  may  be  proper  to  open  the 
other  side  of  the  question,  with  some  observations  on 
that  case.   At  the  common  law,  a  Bishop  could  not 
make  any  lease  without  the  confirmation  of  his  dean 
and  chapter;  the  stat.  of  3S  H.      c.  28,  enabled 
bishops,  of  their  own  authority,  to  make  leases  for 
twenty-one  years,  under  certain  restrictions;  but  this 
did  not  prevent  them  from  granting  the  possessions  of 
their  Sees  for  any  term,  with  proper  confirmation. 
Elizabeth,  upon  her  accession  to  the  throne,  afier  the 
sanguinary  reign  of  Mary,  found  the  principalities  of 
the  church  filled  by  Roman  Catholics.    These  she  re- 
solved to  remove,  and  justly  apprehending  that  they 
would  charge  the  bishoprics  in  their  own  favour, 
caused  the  stat.  of  1  Eliz.  c.  19,  to  be  passed;  where- 
by  it  was  enacted,  that  any  estate  made  by  bishops  of 
hereditaments,  parcel  of  their  bishoprics,  "  other  than 
for  the  term  of  twenty-one  years,  or  three  lives,  from 
such  time  as  it  should  begin,  and  whereupon  the  old 
rent  should  be  reserved,  ^yc."  should  be  void.    In  Fox 
and  Collyer,  the  second  lease  was  duly  confirmed  by 
the  dean  and  chapter,  for  it  was  not  authorized  by  the 
38  H.  8.    And  the  only  question  was,  whether  it  was 
rendered  void  by  the  statute  of  Eliz.  and  it  was  deter- 
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mined  that  it  was  not,  because  it  was  not  either  withia 
the  letter  or  the  intent  of  the  statute;  not  withia  the 
letter,  as  was  clear  by  the  words;  nor  the  intent, be- 
cause it  was  not  pfejudicial  to  the  successor,  inasmuch 
as  he  would  have  two  rents;  that  is,  one  by  estoppel, 
and  the  other  in  interest,  where  he  had  but  one  be* 
fore,  and  the  intent  of  the  statute  is  satisfied  if  there 
is  no  longer  estate  against  the  successor  than  twenty- 
one  years  or  three  lives. 

This  case,  however,  was  decided  against  the  opinion 
of  Lord  G.  J.  Dyer,  and  Mead  J.  and  also  of  Plowden^ 
and  has  never  been  received  as  a  satisfactory  decision, 
although  under  the  authority  of  it,  bishops  at  this  day 
constantly  grant  concurrent  leases,  with  the  proper 
confirmation.    Mr.  Justice  Hutton,  in  the  ist  of  Cba. 

I.  treated  the  case  as  ill  decided ;  he  said  it  iras  a  re- 
solution according  to  the  very  words,  but  without  ques- 
tion, against  the  very  intent  of  the  makers(5).  And 
Holborn,  in  his  argument  in  Evans  and  Ascough  in  the 
38dof  Jac.  !.(/),  well  observed,  that  the  I8th  Eliz.c. 

II,  was  a  parliamentary  judgment  against  the  decision. 
And  in  the  same  case,  Mr.  Justicii  Doddridge  observed, 
that  a  concurrent  lease  was  very  mischievous,  and  that 
the  case  of  Fox  and  Collyer  was  only  carried  by  one 
or  two  voices  of  the  Judges(l).  But  Whitlock  J. 
thought  that  not  a  reason  to  dispute  it ;  and  Jones  i. 
agreed  with  him ;  and  Whitlock  seemed  to  think  that 
the  same  decision  ought  to  be  made  if  the  point  were 

(*)  Bishop  of  Chester  r.  Free-       (/)  Latch,  23.3 ;  Palm.  457. 
man.  Ley,  78. 


(I)  This  seems  to  have  been  admitted  by  all  the  Jud«;os ;  but  see  thf 
report  in  Moore. 
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res  nova;  and  in  the  case  of  Threadneedle  and  Line- 
ham(t/),  Ellis,  Justice,  thought  the  opinion  of  Mr.  Jus- 
tise  Button  was  not  to  be  put  in  balance  with  the  reso- 
lution of  the  Judges  in  Fox  and  Collyer.  Windham,  J., 
however,  seemed  to  think  that  the  statute  intended 
leases  in  interest  only;  and  Lord  C.  J.  Vaughan  said, 
that  the  Judges  had  made  a  great  strain  upon  the  sta- 
tute in  Fox  and  CoUyer,  and  he  treated  a  concurrent 
lease  as  not  within  the  letter  or  the  intent  of  the  statute, 
because  the  statute  intended,  when  a  lease  was  once 
made,  that  on  the  expiration  of  it  the  advantage  should 
be  to  that  bishop  in  whose  time  it  expired,  and  by  this 
mean  there  will,  he  added,  be  always  a  concurrent 
lease  in  being,  and  the  successor  can  never  make  an 
entire  lease ;  and  though  in  pleading  men  be  estopped 
to  say  the  party  that  made  the  latter  lease  had  no  pow- 
er, yet  this  being  found  by  verdict,  the  Judges  might 
judge  according  to  truth ;  also  the  executors  of  the  les- 
see are  not  bound  by  this  estoppel,  while  the  other 
lease,  first  made,  lasts,  and  if  so,  this  lease  is  not  for 
the  successor's  advantage,  and  so  only  good  to  some 
purposes,  viz.  pleading;  and  in  Sheppard's  Touchstone 
ii  is  said,  but  no  case  is  referred  to,  that  in  the  case  of  a 
power  to  make  leases  for  twenty-one  years,  if  the  party 
make  more  leases  for  twenty-one  years,  at  more  times 
than  one,  they  are  all  void  but  the  first;  because  it  is 
against  the  intention  of  the  parties,  though  it  be  not 
against  the  words(x). 

(u)  S  Kob.  372.  above  passage  shows  tliat  he  con- 

(x)  Shep.  Touch.  269.    If  this  tinued  of  the  opinion  he  expressed 

book  was,  as  it  is  generally  sup-  in  Evans  v.  Ascough,  vide  ntpra. 

]K)sed,  Mrritten  bv  Doddridge,  the 
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By  this  time  it  will  be  admitted  that  Fox  and  Cdlyer 
is  not  a  case  to  rule  othei^  by  analogy  merely ;  and  if 
any  doubt  arises  on  the  doctrine  in  that  case,  as  ap- 
plied to  the  statute  of  Elizabeth,  how  much  more  for- 
cibly must  it  arise  when  applied  to  leases  under  pii* 
vate  powers.  In  that  case,  until  the  statute,  the  bishop 
pro  tempore  might  have  aliened  the  land  absolutely, 
with  the  proper  confirmation,  and  still  the  coocurreot 
lease  is  not  valid  without  such  confirmation.  TbiSi 
therefore,  is  a  case  in  which  the  Judges  may  have 
been  tempted  to  restrain  a  severe  disabling  statute ; 
and  they  may  have  considered  that  the  successor  was 
only  bound  by  a  term  of  twenty-one  years  at  most, 
upon  which  he  was  entided  to  the  old  rent,  whereas 
before  the  statute  he  might  have  succeeded  to  the 
land  incumbered  with  a  lease  for  two  thousaod  years 
at  a  pepper-corn  rent.  But  how  widely  different  is 
the  usual  power  of  leasing:  It  is  an  enabling  ipos^tr  to 
a  man  who  could  not,  of  his  own  authority,  make  a 
lease  binding  on  the  estate  for  a  single  month;  and  it 
requires  that  the  lease  should  take  effect  in  posses- 
sion, which  clearly  means  not  merely  a  term  to  com- 
mence i?i  presently  but  also  a  term  to  commence  in 
interest;  the  object  of  such  a  power  is  ratlier  the  be- 
nefit of  the  estate  than  of  the  particular  tenant  for  life 
in  possession,  whereas  in  cases  not  expressly  prohibit- 
ed, the  Legislature  intended  to  leave  bishops  in  pos- 
session of  their  former  rights.  In  the  statute  of  Eliza- 
bethjthe  lease  is  not  required  to  take  effect  in  posses- 
sion;  and  Whitlock,  who  we  have  seen  thought  Fox 
and  Collycr  well  decided,  expressly  distinguished  it 
from  a  particular  power  of  leasing.  The  argument  of 
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Mr.  Justice  Yates,  in  Wilson  v.  Sewell(t/),  is  still  more 
to  our  purpose;  he  said  that  a  lease  in  being  is  only 
that  in  possession;  a  concurrent  lease  is  not  a  lease  in 
esse.  It  operates  only  by  estoppel.  It  passes  no  interest 
during  the  former  lease.  The  iSth  Eliz.  meant  to 
restrain  leases  in  reversion,  therefore  by  lease  "in 
being"  the  Legislature  meant  a  lease  in  possession. 

The  advantage  to  be  derived  from  the  two  rents, 
which  was  relied  on  in  Fox  and  Gollyer's  case,  is  no 
other  than  a  fruitful  field  of  litigation.  If  the  second 
lessee  should  enter  and  be  ousted,  as  of  course  he 
would  be,  the  rent  on  the  second  lease  would,  it  should 
seem,  be  suspended.  Or  it  may  be  thought  that,  as  at 
this  day  leases  are  made  by  deed,  the  second  lease 
would  take  effect  by  estoppel  as  a  lease  in  possession, 
and  attornment  being  now  unnecessary  would  carry 
with  it  the  right  to  the  rent  reserved  by  the  first  lease, 
and  then  the  remainder-man's  remedy  for  his  rent 
would  be  more  complicatied  and  less  effectual  than  it 
would  have  been  under  a  single  lease.  And  if  it  should 
be  established  that  a  concurrent  lease  may  be  granted, 
it  will  of  necessity  follow,  that  any  indefinite  number 
of  concurrent  leases  may  be  granted  of  the  same  land, 
a  doctrine  fraught  with  too  much  inconvenience  to  be 
established  on  light  grounds.  It  should  seem  then, 
ist.  That  whatever  may  be  the  authority  of  the  case 
of  Fox  and  Collyer,  it  cannot  be  considered  as  ruling 
private  powers;  and  sdly.  That  a  concurrent  lease 
cannot  be  granted  within  the  true  spirit  and  meaning 
of  such  powers.  As  to  the  authorities  in  favour  of  the 
contrary  doctrine,  we  may  first  ease  the  point  of  Berry 
and  Riche,  cited  by  Serjeant  Newdigate(z) ;  for  it  is  far 


(y)  BUckat  126. 
4  I. 


(2)  Fide  ruprcu 
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from  clear  that  that  was  not  the  case  of  a  lease  grant- 
ed  of  an  estate  which  was  in  lease  at  the  time  of  the 
settlement;  and  the  Serjeant  refers  to  Moore's  Rep. 
p,  618,  which  turns  upon  a  very  different  question. 
The  case  of  Read  and  Nashe,  which  Lord  Mansfield 
relied  upon  as  an  authority,  was  never  decided.  It 
was  merely  the  argument  of  Coke  at  the  bar,  who 
produced  no  other  authority  than  Fox  and  CoIIycr; 
and  in  Read  and  Nashe  also  the  power  was  so  parti- 
cularly penned,  that  Coke  occupied  a  considerable 
time  to  show  that  a  power  was  actually  given.  Lord 
Mansfield's  observations  in  Goodtitle  v.  Funucan  ap- 
pear to  have  been  made  without  much  previous  atten- 
tion to  this  point,  probably  from  the  circumstance  that 
this  was  not  the  true  ground  of  the  decisioD^^a)  but 
was  merely  thrown  in  as  an  additional  argument.  Tbe 
observation  in  Doe  v.  Calvert  was  a  mere  dktum^^xA 
rests  solely  for  its  authority  on  Lord  Mansfield.  Be- 
sides, both  these  opinions  may  perhaps  be  supported 
on  the  third  ground  of  Goodtitle  v.  Funucan,  viz.  that 
the  first  lease  was  not  binding  on  the  remainder-man, 
a  case  very  distinguishable  from  one  where  both  the 
leases  are  granted  under  the  power.  The  point  then 
is  not  surrounded  by  much  authority;  and  there  seems 
reason  to  suppose,  that  if  it  should  ever  be  argued  on 
its  true  principles,  the  decision  will  be,  that  a  concur- 
rent  lease  cannot  be  granted.  To  guard  against  a  con- 
trary determination,  it  might  be  advisable  in  powers  of 
leasing  to  expressly  declare  that  a  concurrent  least 
shall  not  be  granted. 

Since  the  above  observations  were  published,  a  case 
arose  in  which  the  Court  were  desirous  to  distinguisL 

(a)  Vide  supra,  p.  596, 597,  and  the  notes. 
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between  the  effect  of  a  power  to  lease  for  life,  and  a 
power  to  lease  for  years  determinable  on  a  life.  Lord 
Ellenborough  stated  the  distinction  to  be,  that  a  chattel 
lease  may  be  granted,  pending  a  prior  subsisting  one, ' 
provided  it  be  within  the  limits  of  the  power,  and  pro- 
vided it  give  no  beneficial  interest  during  the  continu* 
ance  of  the  subsisting  lease;  but  so  long  as  there  is  a 
freehold  lease  in  esse^  a  second  freehold  lease  cannot 
be  granted.  The  right  of  granting  a  second  chattel 
lease  was,  his  Lordship  said,  settled  in  Read  v.  Nashe, 
and  is  recognised  as  law  in  Goodtitle  r.  Funucan.  It 
was  not,  however,  necessary  to  decide  this  point.  The 
case  was  determined  on  the  authority  of  Whitlock's 
ca8e(6). 

But  although  a  concurrent  lease  cannot  be  made,  yet 
a  surrender  may  be  taken  of  the  old  lease,  and  a  new 
one  granted.  If  the  new  lease  be  made  to  the  old  te- 
nant, an  express  surrender  is  of  course  unnecessary.  It 
has  indeed  been  doubted  in  practice,  whether  a  new 
lease  granted  upon  the  surrender  of  the  old  one  at  an 
increased  rent,  is  valid.  The  increased  rent,  it  has  been 
argued,  is  equivalent  to  taking  a  fine  at  the  expense  of 
the  remainder-man ;  for  if  the  old  lease  had  been  per- 
mitted to  run  out,  a  larger  rent  might  have  been  ob- 
tained.  There  is  not,  however,  any  weight  in  this 
argument(c). 


IV.  Fourthly,  As  to  leases  for  lives.  A  power  to 
grant  leases  for  two  or  more  lives  implies  an  autho- 
rity to  grant  them  during  the  life  of  the  survivor, 

(6)  Roe  V.  Prideaux,  10  East,  184. 

(c)  See  Wilson  v.  Sewell^  1  Blackst  617,p08L  p.  608. 
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although  the  power  is  silent  in  that  respect(d).  And 
it  has  been  decided  upon  the  13  Eliz.  c.  10,  Aat  a 
lease  to  one  for  three  lives,  and  to  three  for  their  three 
lives,  is  the  same  thing  within  the  intent  of  the  statute 
which  restrains  leases  other  than  for  three  lioes^e). 
The  same  construction  would  extend  to  a  private 
power  of  leasing,  but  the  lease  must  be  made  for  lives 
in  esse{f),mA  the  lives  must  be  concurrent;  the  can* 
dies,  as  the  phrase  is,  must  all  be  burnine;  at  the  same 
time,  although  the  power  is  to  demise  for  one,  two, 
or  three  lives,''  which  seems  to  import  succes8ion(g). 

Where  a  power  was  to  lease  for  ninety-nine  years, 
to  be  determined  on  the  death  of  one,  two,  or  three 
lives,  a  lease  for  ninety-nine  years,  if  A  should  so  long 
live,  to  commence  from  the  deaths  of  B  and  was 
held  void.    Although  there  was  a  subsisting  /ease  for 
years,  if  B  and  C  siiould  so  long  live(A),  Lord  Ellen- 
borough  C.  J.,  said,  that  what  induced  the  testator  to 
create  a  power  to  lease  for  ninety-nine  years  determi- 
nable on  three  lives,  in  preference  to  a  power  to  lease 
for  three  lives,  we  do  not  know ;  it  might  have  been 
equally  beneficial  to  the  tenant  for  life  to  have  em- 
powered him  to  lease  for  tliree  lives,  but  the  testator 
has  not  so  willed,  and  his  will  must  be  conformed  to 
the  power,  which  says,  to  demise  and  let  for  ninety, 
nine  years,  determinable  on  one,  two,  or  three  lives. 
The  term  "demise  and  let"  imports  a  present  pos- 
session; if  the  lease  cannot  be  executed  in  presenti^\ 
is  hardly  capable  of  the  sense  belonging  to  the  ex- 

{d)  Alsop  V.  Pine,  S  Keb.  44,  (/)  Raym.  263. 

pi.  IG;  see  Doe  v.  Hardwicke,  10  {g)  Doe  t\  Hulcombe,  7  Term 

East,  549.  Rep.  713. 

(c)  Baugh  r.  Ilajues,  Cro,  Jac.  (/i)  Doe  't?.  Hiern,  5  Mau.  k 

76.  Selw.  40. 
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pression  ^^to  demise  and  let."  It  does  not  appear 
that  the  lease  in  question  was  any  thing  more  than  a 
grant  of  an  interest  to  be  postponed  to  a  future  time. 
The  lessor  died  before  the  prior  lives  dropped,  the 
lease  therefore  must  take  effect,  if  at  all,  after  the  do- 
nee's death.  The  prior  term  might  also,  by  possi- 
bility,  be  expended  before  the  lives,  and  it  certainly 
was  not  the  intention  of  the  devisor  that  the  tenant 
for  life  should  have  power  to  postpone  the  grant  of  an 
interest  to  so  distant  a  period,  but  only  that  he  should 
encumber  the  estate  to  the  extent  of  a  term  for  nine* 
ty-nine  years  determinable  on  three  lives. 

We  have  in  a  former  place  seen  in  vehat  instances 
the  lease  must  be  for  the  lives  directly,  and  where  it 
may  be  for  a  term  of  years  determinable  on  the  lives(i). 

(t)  Supra,  ch.  9,  s.  2. 


Section  IV. 

OF  THE  RENT  TO  BE  RESERVED. 

The  questions  in  regard  to  the  rent  arise  either 
upon  the  quantum^  or  the  mode  of  reservation. 
Where  a  settled  estate  has  been  usually  let  on  lives, 
the  common  power  of  leasing  is  upon  fines,  which,  as 
the  lives  or  leases  drop,  are  considered  among  the 
annual  profits(a).  This  is  generally  the  case  in  Ire- 
land,  but  it  prevails  only  in  a  few  counties  in  England. 
The  power  of  leasing  commonly  introduced  into  set- 
tlements of  estates  in  England  requires  the  best  rent 
to  be  reserved,  and  expressly  prohibits  the  taking  of 
a  fine.  Whether  the  best  rent  is  reserved,  is  a  point 
to  be  decided  by  a  jury.  It  is  clear,  that  under  a  pow- 


(a)  See  1-.''^  121. 
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er  to  lease  at  rack-rent,  improvements  by  the  tenant, 
however  valuable,  will  not  authorise  a  lease  at  an  un- 
dervalue(6) ;  and  if  a  fine  be  taken,  the  lease  cannot 
be  supported,  not  only  because  it  is  against  the  intent 
of  the  power,  express  or  implied,  but  because  it  is 
evident,  that  however  considerable  the  rent^  it  might 
have  been  increased  if  the  fine  had  not  been  taken. 
In  a  case  before  Lord  Redesdale,  the  tenant  covenant- 
ed to  lay  out  S002.  in  improvements;  and  it  was  argued 
that  this  was  equivalent  to  a  fine,  but  his  Lordship  said, 
that  he  thought  this  would  not  avoid  the  contract  if  the 
rent  were,  notwithstanding,  the  best  that  could  be  got 
Such  a  covenant,  he  added,  is  not  necessarily  a  fraud. 
It  may  be  made  with  a  fraudulent  intent,  and  when  it 
is  so  made  it  will  avoid  the  lease;  if  it  were  colour- 
able, and  merely  for  the  purpose  of  putting  money 
into  the  pocket  of  the  tenant  for  life,  it  would  avoid 
the  lease;  or  if  it  were  not  originally  intended  as  a 
fraud,  but  were  afterwards  used  fraudulently,  (as  for 
cxanii)le,  a  covenant  to  repair,  and  a  sum  of  money 
under  colour  of  damages  for  breach  of  that  covenant 
recovered  by  tbe  tenant  for  life),  a  court  of  equitj 
would  at  least  take  care  that  the  damages  should  be 
laid  out  on  the  lands(c). 

We  sliould,  however,  be  cautious  in  the  application 
of  the  prindple  of  this  decision  to  cases  in  practice.  It 
should  seem,  that  although  the  rent  reserved  be  the 
full  value  of  the  land,  yet  if  satisfactory  evidence  could 
be  produced  to  a  jury  that  a  tenant  was  willing  to  give 

(b)  Roe  r.  Archbishop  of  York,  Scho.  &Iief.  52:  and  see  Camp- 

G  East,  86  ;  and  see  Doe  v,  Lloyd,  bell  t».  Leach,  Ambl.  740 ;  Doe  r. 

S  Esp.  Rep.  78.  Bettison,  12  East,  305 ;  O'BrieDr 

(0  Shannon  v.  Bradstreet,  1  Grierson,  2  Ball  &  Beat  3i23. 
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an  additional  rent  in  lieu  of  the  money  agreed  to  be 
laid  out  in  improvements,  the  lease  could  not  be  sup- 
ported. It  would  not  be  the  best  rent  that  could  have 
been  obtained.  In  these  cases  it  is  not  essential  that 
there  should  be  fraud  and  collusion  between  the  les- 
gee  and  tenant  for  life.  The  simple  question  is — Is 
the  rent  the  best  rent  ?  If  it  be  not,  the  lease  must  fall 
to  the  ground,  however  fair  the  transaction(ti). 

But  it  is  not  sufficient  to  impeach  a  bona  fide  lease 
without  a  fine,  at  a  rent  which  the  jury  find  a  fair  rent; 
that  the  tenant  for  life  had  offers  of  higher  rents  from 
other  persons,  against  whose  responsibility  nothing  ap- 
pears. And  where  the  transaction  is  fair,  and  no  fine 
or  other  collateral  consideration  was  taken  by  the  te- 
nant for  life  leasing  under  the  power,  or  injurious  par* 
tiality  manifestly  shown  by  him  in  favour  of  the  parti- 
cular  lessee,  there  ought  to  be  something  extravagant- 
ly wrong  in  the  bargain  to  set  it  aside  on  this  ground ; 
for  in  the  choice  of  a  tenant  there  are  many  things  to 
be  regarded  besides  the  mere  amount' of  the  rent 
offered(^). 

In  the  theQueensberry.case,in  the  House  of  Lords, 
Lord  Eldon,  in  speaking  of  powers  to  lease  at  the  best 
rent,  observed,  "There  is  but  one  criterion  which 
our  Courts  always  attend  to  as  a  leading  criterion  in 
discussing  the  question,  whether  the  best  rent  has 
been  got  or  not;  that  is,  whether  the  man  who  makes 
the  lease  has  got  as  much  for  others  as  he  has  for 
himself ;  for  if  he  has  got  more  for  himself  than  for 
others,  that  is  a  decisive  evidence  against  him.  The 
Court  must  see  that  there  is  reasonable  care  and  dili- 

((/)  Sec  Wright  v.  Smith,  5  Esp.      (f)  Doe  v.  RadclifTe,  10  East. 
Rep.  203  ;  see  5  Dow,  344.  278. 
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lease:  it  operated  indirectly  upon  the  interest  of  the 
remainder-man,  though  it  only  bound  the  tenant  for 
life  directly.  The  lessee  would  not  of  course  apply 
for  a  renewal  unless  it  was  for  his  benefit,  and  the  re- 
mainder-man loses  one  of  the  checks,  which  in  gene- 
ral operate  in  his  favour  on  the  tenant  for  life,  to  re- 
serve the  best  rent;  for  the  tenant  for  life  may,  for 
fear  of  an  action  on  the  covenant,  be  induced  to  renew 
at  less  than  the  best  rent,  at  the  time  when  such  re- 
newal is  applied  for;  and  the  difficulty  upon  the  re- 
mainder-man of  proving  that  a  better  might  then  have 
been  had  is  enhanced  in  a  greater  degree,  when  other 
uncertain  computations  are  to  be  taken  into  the  account, 
than  if  the  question  were  confined  to  the  mere  amount 
of  the  gross  rent  reserved.  Lord  EUenborough,  in 
delivering  judgment,  said,  that  as  to  the  covenant  for 
renewal,  it  is  said  that  it  has  a  tendency  to  induce  the 
lessor  to  run  the  question  on  the  quantum  of  rent  re- 
served  very  closely;  for  If  he  renewed  at  the  end  of 
twenty  years  from  the  first  granting  of  the  lease,  the 
remainder-man  might  have  a  lease  fixed  on  him  for 
twenty-one  years  from  that  time,  reserving  less  than 
the  best  rent  which  could  then  have  been  reserved ; 
but  the  answer  is,  that  if  the  fact  were  so  the  lease 
would  be  void,  and  the  remainder-man  might  bring 
his  ejectment  and  recover  the  premises. 

The  horn  fide  reservation  of  rent  for  the  enjoyment 
of  the  estate  prior  to  the  lease,  as  where  the  lessee  is 
in  possession,  and  the  lease  is  granted  in  a  broken  half- 
year,  does  not  vitiate  the  lease(i) ;  but  a  rent  must  be 
-reserved  for  the  whole  of  the  term(A:). 

(t)  Isherwood  v.Ol(lknow,3Mau.      {k)  Doe  d.  Wilmot  v.  Giffard, 


B.  R.  22  Feb.  1810.  MS.(l) 


[(I)  Sec  ih»;  case  sUted  from  bir  Viewy  Cibbi^t  briefly  Mr.  Campbdl^  5  Birn.  U,  AW. 
TUn.  371  1 


OF  THE  RENT  TO  BE  RE8BRVE1). 

Formerly  these  powers  required  the  andent  or 
usual  rent  to  be  reserved,  but  at  the  present  day  tMs 
practice  is  very  properly  exploded(l).  Where  sadi  a 
term  is  introduced,  the  better  opinion  is,  that  as  a  ge- 
neral rule  the  rent  reserved  at  the  time  of  the  creatioa 
of  the  power,  where  a  lease  was  then  in  being,  or  last 
before  it,  where  no  lease  was  then  in  being,  is  the 
rent  to  which  the  power  must  be  taken  to  refer(/). 
But  it  is  no  objection  that  mare  than  the  ancient  rent  is 
reserved(m),  nor  that  heriots,  or  other  casual  and  acd- 
dental  services,  which  have  been  usually  rendered,  are 
not  reserved  by  the  lease  under  the  power(fi). 

It  should  seem  that  where  the  usual  rents  are  re* 
quired  to  be  reserved,  and  a  certain  sum  was  formerly 
paid,  with  a  covenant  by  the  lessee  to  pay  all  the  tax- 
es, a  reservation  of  the  like  rent,  without  a  similar  co- 
venant, would  be  a  fraud  on  the  power,  for  the  new 
rent  would  only  be  nominally  the  ancient  rent,  as  it 
would  be  subject  to  a  deduction  for  the  land-tax  and 
other  taxes  which  would  in  effect  reduce  the  rent  be- 
low the  sum  anciently  rendered(o). 


(/)  See  Momce  v.  Antrobus, 
Hard.  325;  3  Cha..Rep.  66—68, 
accordingly  per  Holt,  C.  J. ;  but 
see  ib.  73,  contra  per  Lord  Ch. 
Cowper;  and  see  Right  v,  Tho- 
mas, 3  Burr.  1441, 1  Blackst.446; 
Doc  V.  Creed,  4  Mau,  &  Selw. 
371. 


(m)  See  3  Cha.  Rep.  75. 

(n)  Baugh  v.  Hajnes,  Cro.  Jac. 
76,  Mo.  759;  Co,  Litt.  44,  b.  Co- 
ventry V.  Coventry,  1  Com.  3li 

(o)  See  Earl  of  Cardigan  r. 
Montagu,  App.  No.  10.  (S);  Good- 
title  V.  Funucan,  Dougl.  565. 


(I)  As  to  the  kind  of  evidence  of  the  ancient  rent  admitted  in  tkese 
cases,  see  Roe  v.  Rawlins,  7  East,  279. 
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Where  a  power  was  given  by  a  will  to  a  tenant  for 
life,  to  lease  landed  estates  for  twenty-one  years,  at  the 
most  rent  that  could  be  got,  and  houses  and  ground  in 
Middlesex  and  London,  for  any  term  of  years  not  ex- 
ceeding sixty-one,  at  the  usual  or  other  the  most  rent 
that  could  be  got  for  the  same,  and  at  the  date  of  the 
will  the  London  houses  were  in  lease  for  forty-one 
years,  at  a  rent  of  6/.,  for  which  a  fine  had  been  paid, 
the  Court  of  King's  Bench  held  that  the  Middlesex 
and  London  property  mighl  be  demised  at  the  old 
rents,  taking  a  fine  ;  usual  was  considered  as  contrast- 
ed to  mx)st.  If  the  property  in  London  had  been  situate 
in  a  ruinous  part  of  the  town,  in  such  a  case,  the  te. 
nant  for  life  might  not  have  been  able  to  get  the  usual 
rent,  and  then  he  was  to  get  the  most(p). 

But  where  a  power  requiring  the  best  rent  also 
required  that  no  power  should  be  given  to  any  lessee 
to  commit  waste,  and  that  the  lease  should  contain 
usual  covenants,  and  a  lease  was  granted,  by  which 
the  lessor  covenanted  to  do  part  of  the  repairs,  and  in 
case  of  neglect  the  tenant  was  authorized  to  do  them, 
and  deduct  the  expense  out  of  the  rent,  the  Jury  found 
that  the  rent  was  the  best  rent,  and  that  the  covenants 
were  usual  ones  :-r-It  was  contended — ^first,  that  the 
lease  amounted  to  an  exemption  from  punishment  for 
permissive  waste,  which,  it  was  said,  was  within  the 
power — secondly,  that  the  covenant  enabling  the  les- 
see to  deduct  the  expenses  of  repaii*s  was  unusual  and 
contrary  to  the  |)ower.  Mr,  Justice  Bayley  observed^ 
in  answer  to  the  first  objection,  that  the  restriction  on 
the  power  of  leasing  was  only  that  tlie  lease  should  not 


(p)  Doe  r.  Creed,  4  Man.    8elw.  371.  Sed  qu. 
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contain  any  clause  whereby  any  power  should  htgroeri 
to  the  lessee  to  commit  waste.  Does  not,  he  asked« 
the  argument  come  at  last  to  the  quantum  or  suffiden- 
cy  of  the  rent  reserved  ?  If  the  tenant  be  to  keep  Ac 
premises  in  repair,  the  rent  is  so  much  less ;  if  the 
landlord  be  to  repair  the  rent  is  the  greater.  It  was  a 
question  for  the  Jury  at  the  trial,  whether,  taking  into 
consideration  the  repairs  to  be  made  by  the  landlordi 
the  rent  reserved  was  the  fair  rent.  In  delivering  ju^- 
mem.  Lord  Ellenborough  observed,  that  as  to  the  first 
objection,  the  power  stipulates  against  any  clause  in 
the  lease  whereby  any  authority  shall  be  given  to  the 
lessee  to  commit  waste,  f$c.  and  the  answer  to  that 
objection  is,  that  no  such  power  or  authority  is  given 
to  the  lessee,  nor  is  he  thereby  exempted  from  the 
punishment  for  committing  waste;,  for  the  burthen  of 
Vcpair  in  the  mansion-house  is  thrown  by  the  lease  on 
the  landlord,  and  it  was  incumbent  on  the  plunlifTs 
counsel  to  have  shown,  that  according  to  the  terms  of 
the  power  no  such  burthen  could  be  thrown  on  the 
landlord  ;  but  that  is  not  prohibited,  and  therefore* 
the  argument  falls  to  the  ground.  Next,  the  covenant 
provides,  that  if  repair  should  be  wanted  on  the  roof 
of  the  mansion,  which  the  landlord  took  upon  hiniself, 
and  he  did  not  repair  it,  the  tenant  might  make  the  re- 
pair and  deduct  the  charge  out  of  the  rent  reserved 
to  the  lessor.  What  objection  can  there  be  to  provide 
for  setting  off  the  one  demand  against  the  other(p). 

The  word  mtf,  in  powers  of  leasing,  is  with  great 
propriety  construed  to  mean  not  money  merely,  but 
any  return  or  equivalent  adapted  to  the  nature  of  the 

(p)  Doe  V.  Bettison»  12  East,  305. 
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subject  demised ;  therefore  upon  a  lease  of  mines,  a  due 
proportion  of  the  produce  may  be  reserved  as  a  ren- 
der  in  lieu  of  money,  although  the  power  requires  a 
"  rent'*  generally  to  be  re9trved(q). 


II.  When  it  is  ascertained  that  the  proper  quantum 
of  rent  is  payable,  the  next  question  is,  whether  the 
form  of  the  reservation  be  proper. 

Where  the  usual  or  ancient  rent  is  required  it  must 
be  reserved,  in  the  way  it  has  commonly  been ;  if  gold 
has  been  usually  reserved,  silver  cannot  be  made  pay- 
able in  lieu  of  it ;  if  it  were  commonly  paid  at  four 
days,  a  reservation  at  one,  two,  or  three  days,  would 
be  void,  unless  the  power  require  the  yearly  accustom- 
ed rent  to  be  reserved ;  in  which  case  the  whole  rent 
may  be  made  payable  at  one  time,  or  at  several  pe- 
riods(r) ;  but  a  dilference  of  words  is  not  material  j 
therefore  a  reservation  of  eight  bushels  of  grain  in  lieu 
of  a  quarter,  is  good,  because  it  is  all  one  in  quality, 
value  and  nature(s) ;  and  a  reservation  of  the  rent  be- 
fore the  usual  day  of  payment  is  said  to  be  valid,  be- 
cause  payment  before  the  day  is  payment  at  the  day(/). 

The  strictness  on  this  head  has  been  carried  so  far, 
that  it  has  been  considered  that  two  several  farms  not 
usually  let  together  could  not  be  joined  in  one  demise 


(q)  Campbell  v.  Leach,  Ambl. 
740  ;  Bassett's  case  cited,  ibid. 
748. 

(f)  6  Rep.  38,  a ;  Campbell  v. 
Leach,  Ambl.  740;  see  Earl  of  Car- 
digan r.  Montag:u,  App.  No.  10. 


(9)  Mountjoy'g  ca8e>  5  Rep. 
3,  b ;  see  3  Cha.  Rep.  75,  1  Burr. 
121. 

(0  See  2  Lord  Raym.  1198: 
sed  qff.  et  vid.  infra. 
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with  a  reservation  of  one  and  the  same  rent ;  nor  a 
parcel  of  a  farm  rendering  rent  pro  rata{u).  But  it  has 
never  been  necessary  to  decide  these  points  upon  pow- 
ers in  private  settlements,  and  it  probably  never  may. 
The  questions  have  generally  arisen  upon  leases  un- 
der the  statutes  by  ecclesiastical  persons,  tenants  in 
tail,  and  husbands  seised  jure  uxoris ;  and  notwith- 
standing the  cases  in  the  books,  a  lease  of  part  at  a  rent 
pro  rata  was  considered  as  valid  by  very  able  lawyers. 
And  the  doubt  to  the  contrary  has,  so  far  as  it  relates 
to  ecclesiastical  leases,  been  removed  by  a  late  act  of 
parliament(a;),  which  act  very  unaccountably,  does  not 
remove  the  doubt  as  to  leases  by  tenants  in  tiul,  or  hus- 
bands seised  jure  uxoris.  nor  does  it  validate  leases  by 
ecclesiastical  persons  of  two  or  more  farms  together, 
which  have  been  usually  let  separately. 

It  is  clear,  however,  that  the  mere  circumstance  of 
the  rent  being  reserved  out  of  the  land,  and  recent  im- 
provements  on  it  by  building,  will  not  vitiate  the  lease, 
although,  as  it  has  been  argued,  part  of  the  rent  issues 
out  of  the  new  buildings(i/).  To  prevent  any  doubt  on 
these  points,  where  powers  are  given  to  lease  al  the 
ancient  rent,  it  should  expressly  be  declared  that  leases 
may  be  made  of  part,  at  rents  pro  rata^  and  that  lands 
usually  demised  by  several  leases  at  several  rents  may 
be  demised  by  one  lease  at  the  aggregate  of  the  old 
rents. 

The  rent  to  be  paid  should,  in  strictness,  be  speci- 
fied in  the  lease ;  but  although  the  reservation  be  made 

(w)  5  Rep.  5  b ;  3  Cha-  Rep.  75 ;       (a*)  39  and  40  Greo  3,  c.  41. 
Smith  V.  Trinder,  Cro.  Ca.  22.       (y)  Read  v.  Nashe,  1  Leo.  14:- 
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10  the  very  words  of  the  power,  without  stating  the  sum 
in  particular,  the  lease  will  be  supported  if  the  reser- 
vation have  reference  to  some  standard  by  which  the 
rent  can  be  ascertained  with  certainty  and  ease,  for  id 
certum  est  quod  certum  reddi  potest ;  but  if  the  reserva- 
tion be  vague  and  indefinite,  and  not  easily  reducible 
to  a  certainty,  the  lease  will  be  void.   As  an  instance 
of  the  first  rule  may  l>e  quoted  the  case  of  Lewson  v. 
Pigot(2;) ;  where,  under  a  power  to  make  leases  of 
certain  lands,  reserving  i2d.  for  eveiy  Cheshire  acre, 
a  lease  was  made  of  all  the  lands,    reserving  all  the 
rent  intended  to  be  reserved,"  and  the  lease  was  de- 
termined to  be  valid :  because.  Lord  Chancellor  Cow- 
per  observed,  there  was  an  absolute  mathematical  cer- 
tainty, than  which  nothing  can  be  more  certain :  the 
very  power  provided  it  should  be  so ;  at  least  ad.  for 
every  Cheshire  acre(a).  It  was  only  necessary  there- 
fore to  compute  the  number  of  acres  in  order  to  fix 
the  rent(6) ;  and  in  a  recent  case,  where  a  tenant  for 
life,  witli  a  power  of  leasing,  contracted  to  grant  a 
lease  at  the  yearly  rent  of  seven  pounds  for  every 
acre  the  lands,  upon  a  proper  survey  to  be  had,  should 
appear  to  contain,  and  so  in  proportion  for  every  les- 
ser quantity  than  an  acre ;  the  uncertainty  of  the  rent 
was  objected  against  the  performance  of  the  agree- 
ment, but  Ix)rd  Redesdale  said  that  he  did  not  think 
it  uncertain,  for  it  was  capable  of  being  reduced*  to  a 
certainty  ;  and  it  was  a  common  form  of  reserving  the 


(z)  3Cha.  Rep.  61,  cited, 
(a)  See  2  Cha.  Rep.  76. 
(6)  And  see  Audley  v.  Audley, 
2  Cha.  Rep.  8£;  but  note,  there 


the  power  does  not  appear  im 
have  required  the  resenration  of 
any  rent 
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rent  in  the  country  where  the  land  was  situated.  Eferjr 
executory  contract  must  contain  this  spedes  of  uncer- 
tainty ;  but  if  it  contains  all  that  leads  to  future  certun- 
ty,  he  took  it  to  be  sufficient ;  and  he  accordingly  de- 
creed a  specific  performance  of  the  contract(c). 

The  second  rule  is  exemplified  in  the  great  case  of 
Orby  V.  Mohun(d),  where  the  power  was  to  grant 
leases  of  all  lands  anciently  demised  »t  the  andent 
rents,  and  of  the  other  lands  at  the  best  rents  that 
could  be  gotten.  The  power  was  exercised  by  two 
leases,  by  one  of  which  all  the  lands  not  anciently  let 
were  demised,  reserving  thereon  "  the  best  improved 
rents''  and  by  the  other,  all  the  lands  within  the  power 
were  let,  reserving  the  "ancient  and  accustomoMe 
refits so  that  instead  of  specifying  the  sums  to  be 
paid  as  rent,  the  words  of  the  power  were  repeated. 
The  cause  was  heard  before  Lord  Keeper  Cowper,  as- 
sisted by  the  two  chiefs,  Holt  and  Trevor. 

They  unanimously  agreed  that  the  lease  was  void 
as  to  the  demesnes,  because  the  remainder  man  could 
not  possibly  tell  what  to  demand  under  the  reservation 
of  the  best  improved  rents. 

But  as  to  the  lands  anciently  demised,  Lord  Chief 
J.  Holt  held  that  the  rent  was  certain  enough,  and  the 
lease  good.  It  must  be  admitted,  he  said,  that  a  power 
to  lease,  reserving  the  ancient  rent^  is  a  certain  power, 
and  Well  enough  to  be  understood  what  it  is,  and 
what  it  means ;  and  why,  he  asked,  shall  the  same 
words  that  create  and  reduce  the  power  to  a  sufficient 

(r)  Shannon  v.  Bradstreet,  1  Cha.  257;  2  Freem.  291;  bes' 
Schro.  &  Lef.  52.  reported  in  3  Cha.  Rep.  56. 

(d)  2  Vern.  531.  542,  Prec. 
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certainty  when  turned  into  a  lease,  render  it  uncer- 
tain ?  The  same  certainty  that  is  in  the  power  is  car- 
ried over  into  the  lease,  which  is  the  execution  of  it ; 
but  neither  in  the  one  or  the  other  is  it  mentioned  what 
the  old  rent  is,  but  that  may  be  averred,  and  that  is 
certain  which  may  be  made  certain.  But  the  Lord 
Keeper  and  Lord  C.  J.  Trevor  were  of  opinion  that 
the  rent,  even  as  to  the  lands  anciently  demised,  was 
not  certain,  and  that  therefore  the  lease  was  void. 
They  argued,  that  as  the  intent  of  the  settlement  was(e) 
that  the  tenant  for  life  in  possession  mi^ht  lease,  so  it 
was  on  the  other  hand  that  the  revenue  should  not  be 
diminished,  but  the  ancient  rent  at  least  reserved,  and 
in  such  beneficial  manner  as  might  with  certainty,  and 
without  any  difficulty,  be  recovered  ;  and  for  that  rea- 
son it  was  provided  that  there  should  be  a  counterpart 
of  the  lease,  that  it  might  be  better  known  what  the 
rent  was,  and  how  to  recover  it.  If  the  rent  had  been 
mentioned  in  the  lease,  there,  if  the  tenant  had  refused 
to  pay  it,  the  proof  would  have  been  turned  upon  the 
tenant  to  show  the  rent  in  his  lease  was  not  the  an- 
cient  rent ;  and  if  he  should  do  so  it  would  make  his 
lease  void.  But  as  the  lease  was  contrived,  the  remain- 
der-man might  be  baffled  and  nonsuited  twenty  times 
before  he  could  declare  or  avow  in  certain  for  the  rent 
payable  in  the  lease ;  and  yet  the  tenant  still  holds  the 
land,  and  doth  not  prove  his  own  lease  void,  as  must 
have  been  done  in  the  other  case.  Where  there  is  a 
power  of  leasing  in  general  words,  as  reserving  the  an- 
cient  rent,  in  the  execution  of  the  power  which  is  to 
be  explained  and  made  certain,  the  rule  certum  est 


(e)  2  Vern.  543,  544. 
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quod  cerium  veddi  potest  is  to  be  understood  of  a  refe- 
vei]ce  to  that  wliich  is  absolutely  certain,  to  former  let- 
tors  patent  or  the  like :  but  this  is  rather  a  delegating 
the  power  of  leasing  to  the  plaintiff,  than  an  execution 
of  the  power,  and  is  the  first  attempt  of  the  kind ;  and 
it  is  a  good  rule,  that  what  never  has  been  ought  never 
to  be ;  and  therefore  they  adjudged  the  lease  to  be 
void,  and  this  decree  was  confirmed  in  the  House  of 
Lords(7'). 

Where  the  rent  is  required  to  be  reserved  at  parti- 
c\ilar  days,  it  must  of  course  be  reserved  accorAnglj, 
but  where  merely  the  best  yearly  rent  is  required  to  be 
reserved,  it  may  be  made  payable  quarterly,  or  half 
yearly(5').  It  seems  clear  that  the  rent  cannot  be  re- 
served  ajlei'  the  day  appointed(/r) ;  nor,  as  it  should 
seem,  before  the  day,  as  that  would  have  a  tendency 
to  benefit  the  tenant  for  life  at  the  expense  of  the  re- 
mainder-man(/). 

It  is  perfectly  clear  that  several  demises  may  be 
comprised  in  one  deed,  although  very  subtle  distinc- 
tions  arc  taken  between  what  are,  and  what  are  not, 
distinct  reservations  so  as  to  constitute  several  leases. 
It  frequently  happens  that  lands  comprised  in  a  power 
are  demised  in  the  same  lease  with  lands  not  comprised 
in  the  power ;  or  lands  are  demised,  as  to  some  of 
which  the  power  is  duly  complied  witli,  and  as  to 
others,  it  is  not :  and  in  these  cases  the  validity  of  the 


(/)  3  Bro.  P.  C.  ;24R,  iiom. 
Duchess  of  H.iinilton  v,  M<»r- 
daunt,  and  see  (Jweii  v.  Thomas, 
reported  Cro.  Car.  94;  3  Keb. 
380,  cited. 

(^)  Campbell  i\  Leach,  Ambl. 


730;  6  Rep.  38,  a.  See  Earl 
of  Cardigan  v.  Moatagu,  App- 
No.  10. 

(A)  See  Ludlow  v.  Beckwitl. 
Al.  90. 

(?)  Vide  supra,  613. 
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lease  depends  upon  the  quantum  of  the  rent  reserved, 
and  the  mode  of  the  reservation. 

The  first  question  arose  in  How  and  Whitfield(A:)  ; 
the  ancient  rent  was  required  to  be  reserved,  which 
amounted  to  six  shillings  per  annum,  and  by  the  plead- 
ings it  appeared  that  the  lands  within  the  power  inter 
alia,  were  demised,  reserving  proinde  six  shiHings  per 
annum ;  and  the  Court  thought  it  might  be  intended 
that  the  inter  alia  might  comprehend  nothing  but  such 
things  out  of  which  a  rent  could  not  be  reserved,  and 
then  the  six  shillings  were  reserved  only  for  the  five 
acres  (the  land  comprised  in  the  power.)  However, 
X\\^  proinde  might  reasonably  be  referred  only  to  the 
five  acres,  and  not  the  inter  alia ;  and  that  a  distinct 
reservation  of  six  shilHngs  might  be  for  five  acres  ;  and 
judgment  was  given  accordingly.  Thus  the  case  is  re- 
ported  in  Ventris;  but  even  on  that  statement  the 
Court  does  not  appear  to  have  decided,  what  it  would 
have  been  difiicult  to  do,  that  a  lease  of  lands  com- 
prised  in  the  power,  with  other  lands,  y\t\iX\\\%thercfore 
a  single  rent,  sufficient  only  for  the  lands  in  the  power, 
should  be  held  to  issue  out  of  them  only.  The  Court 
appears  merely  to  have  taken  advantage  of  the  plead- 
ing,  and  to  have  intended  that  there  was  a  distinct  re- 
servation of  the  six  shillings  for  the  lands  comprised  in 
the  power,  which  certainly  would  have  been  valid; 
and  moreover  it  appears  from  Jones's  report  of  the 
case,  and  he  was  one  of  the  Judges  before  whom  the 
cause  was  heard,  that  the  Court  thought  the  objection 
good,  but  the  defendant  perceiving  that  the  opinion  of 
the  Court  was  against  him  on  another,  which  was  the 

(t)  1  Ventr.  339;  2  Jo.  110;  Cardigan  v.  Montague,  App. 
2  Show.  67;  and  see  Earl  of   No.  10. 
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grand  point  in  the  cause,  consentecL  upon  payment  of 
costs,  that  juds;ment  should  be  given  for  the  plaintiff. 
With  this  Shower's  report  agrees ;  and  Jones  is  there 
made  to  say,  that  proinde''  was  the  most  common 
and  general  word  used  in  leases  for  all  the  things  de- 
mised. 

In  a  case  lilce  that  of  How  and  Whitfield  it  would 
not  be  possible,  under  any  construction,  to  8U[^rt  the 
lease.  If,  for  instance,  the  reversions  of  the  several 
estates  were  afterwards  to  descend  to  different  persons, 
there  must  be  an  apportionment  of  the  rent,  and  then 
sufficient  would  not  be  left  to  satisfy  the  terms  of  the 
power.  1'here  is  no  sound  principle  upon  which  it  can 
be  contended  that  the  whole  rent  is  reserved  in  res- 
pect only  of  the  land  within  the  power. 

The  great  case  of  the  Earl  of  Cardigan  v.  Mon- 
tagu(/),  went  a  step  farther.  It  appeared  that  lands 
con^piised  in  the  power,  and  lands  excepted  out  of  the 
power  were  demised  by  one  lease  at  an  entire  rent^ 
and  the  lease  was  deemed  invalid,  and  not  warranted 
by  the  power:  and  it  does  not  appear  to  have  been 
thought  necessary  to  inquire  whether  upon  an  appor- 
tionment the  rent  payable  in  respect  of  the  lands  com- 
prised in  the  power  would  be  sufficient.  It  seems  to 
have  been  thought  that  the  difficulty  under  which  the 
remainder-man  would  labour  in  this  respect  was  of 
itself  a  fatal  objection  to  the  lease. 

In  a  recent  case,  a  lease  by  tenant  in  tail  of  the  en- 
tailed lands,  with  leaseholds  intermixed  at  an  entire 
rent,  was  held  void  for  the  who\e(m).    But  this  cer- 

(/)  App.  No.  10  (3)  (5)  and      (m)  Rees  v.  PhUip,  1  Wight.  69. 

see  (2) 
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tainly  could  not  be  supported ;  and  the  point  has  been 
otherwise  decided  in  a  later  case,  where  lands,  of 
which  a  person  was  seised  in  fee,  and  also  lands  over 
winch  he  had  a  power  of  leasing,  were  comprised  in 
one  lease  at  an  ('Utire  rent.  The  lease,  as  to  the  lands 
subject  to  the  power  was  void,  but  it  was  determined 
that  the  lease  remained  good  as  to  the  fee-simple  lands, 
and  that  the  rent  should  be  apportioned(;{). 

The  other  point  arose  in  the  case  of  Orby  v.  Mo- 
hun(o),  but  it  was  unnecessary  to  decide  it.  Lands  an- 
ciently  and  lands  not  anciendy  demised,  were  all  de- 
mised by  one  lease,  reserving  therefore  "  the  ancient 
rents and  supposing  the  reservation  good,  consider- 
ed  abstractedly,  the  question  was  whether  the  lease  was 
not  bad,  on  the  ground  that  it  comprised  the  lands  not 
anciently  demised.  In  support  of  the  lease,  it  was  ar- 
gued that  the  rent  issuing  out  of  all  must  be  appor- 
tioned, and  so  it  would  be  in  nature  of  several  leases 
in  construction  of  law,  because  reddendo  singula  sin- 
guliSj  the  ancient  rents  shall  be  construed  to  be  reserv- 
ed for  the  lands  anciently  let ;  and  no  rent  being  re- 
served for  the  lands  not  anciently  demised,  it  is  void 
as  to  them.  But  Lord  C.  J.  Trevor  expressed  a  con- 
trary opinion,  and  placed  much  weight  on  the  word 
"  therefore"  in  the  reservation.  He  however  declined 
delivering  an  absolute  opinion  on  the  point,  as  he  went 
upon  another  reason(/?).  Lord  Keeper  Cowper  also 
thought  the  lease  bad  on  the  ground  of  the  reserva- 
t\on{q).  But  Lord  Chief  Justice  Holt  maintained  strongly 


(n)  Doe  r.  Meyler,  2  Mau.  and 
Sclw.  276;  see  Coxe  v.  Day,  13 
East,  116, 3d  point. 


(o)  3  Ch.  Rep.  56,  supra,  p.  6l6k 
(p)  3  Ch.  Rep.  58.  59. 
(7)  Ibid.  78,  79. 
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the  contrary  opinion ;  he  insisted  that  the  reservatim 
was  several ;  for  that  which  was  not  anciently  demised 
vill  not  hurt  the  other,  but  must  fall  to  the  ground;  and 
the  contrary  opinion,  he  said,  was  contrary  to  all  the 
rules  of  law ;  and  as  to  the  word  therefore^  he  clearly 
proved  that  however  joint  words  are,  yet  they  shall  be 
taken  severally  where  they  have  a  distinct  sut^ect  mat- 
ter to  work  upon(r). 

Lord  Chief  Justice  Holt's  opinion  appears  to  be  sup- 
ported by  the  case  of  Campbell  v.  Leach  (s) ;  there 
opened  and  unopened  mines  were  demised  by  one 
deed,  reserving  generally  a  certain  proportion  of  the 
produce.  The  Master  of  the  Rolls  held  that  the  power 
did  not  authorize  a  demise  of  the  unopened  mines,  and 
the  lease  being  of  opened  and  unopened  mines,  the 
whole  was  void.  Upon  the  appeal,  it  was  ar^ed  not 
to  be  like  the  case  where  two  things  are  granted  which 
are  inseparable,  and  the  one  is  out  of  the  power,  and 
the  other  within  it,  in  such  case  the  lease  might  be  void 
as  to  both.  But  here  the  opened  and  unopened  mines 
were  separate,  and  the  rent  reserved  was  not  a  fijross 
sum  for  the  whole,  but  a  proportion  of  the  profits  of 
each  mine  ;  and  the  Court  accordingly  over-ruled  the 
objection. 

In  a  recent  case,  where  lands  not  within  a  po^ye^  to 
lease,  reserving  the  ancient  rents,  were  demised,  with 
lands  sui)ject  to  the  power,  at  the  ancient  rent  for  the 
latter,  the  lease  was  held  void  for  the  whole(/). 

The  cases  seem  to  establish  this  principle ;  where, 
as  in  How  r.  Whitfield,  and  the  Earl  of  Cardigan  r. 


(r)  3  Cha.  Rep.  68,  69.  (()  Doc  v.  Rendio,  3  Mau.  & 

(s)  Ambl.  740,  Vide  stfpra.  Selw.  99. 
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Montagu,  an  entire  gross  sum  is  reserved  generally, 
and  part  of  the  lands  is  not  comprised  in  the  power, 
or  being  comprised  in  the  power  is  not  duly  demised, 
the  power  is  badly  executed,  although  the  rent  upon 
an  apportionment  would  be  sufficient  for  both  estates. 
But  where,  as  in  Campbell  v.  Leach,  a  rent  is  reserved 
according  to  the  quantity  or  produce,  as  the  tenth  of 
the  produce  of  every  mine,  or  40s.  an  acre,  or  the  like, 
there,  although  the  demise  is  joint  in  terms,  and  part  is 
not  well  demised,  or  not  comprised  in  the  power,  yet 
it  shall  hold  good  as  to  the  lands  comprised  in  the 
power,  and  duly  demised.  It  might  perhaps,  have  ori- 
ginally been  contended,  that  if  a  gross  rent  were  re- 
served for  both  estates,  and  upon  an  apportionment,  the 
proper  rent  would  still  be  payable  for  the  lands  within 
the  power,  and  duly  demised  in  other  respects,  the 
lease  would  be  good.  But  according  to  the  authori- 
ties it  seems  to  be  sufficient  to  impeach  the  lease,  that 
it  contains  lands  not  comprised  in  the  power,  and  that 
an  entire  rent  is  reserved  in  respect  of  both  the  estates, 
although,  perhaps,  this  cannot  be  treated  as  a  general 
rule  admitting  of  no  exceptions.  Suppose  an  estate  to 
be  held  in  undivided  moieties,  and  the  same  person  to 
be  seised  in  fee  of  one  moiety,  and  tenant  for  life,  with 
a  power  of  leasing,  of  the  other ;  and  suppose  him  to 
make  a  lease  of  the  entirety  at  an  entire  gross  rent,  it 
seems  that  upon  his  death  the  rent  would  go  according 
to  his  several  interests  in  the  land,  that  is,  one  moiety 
with  the  settled  portion  of  the  estate,  and  the  other 
moiety  with  the  unsetded ;  and  that  if  the  rent  were 
sufficient  in  amount  the  power  would  be  well  executed. 
In  none  of  the  cases  hitherto  considered  was  there 
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a  distinct  reservation  of  a  particular  sum  in  respect  ef 
the  lands  comprised  in  the  power ;  where  there  is 
such  a  reservation  that  constitutes  a  several  demise, 
and  no  ohjection  can  be  raised  to  the  execution  of  the 
power(w). 

lu  powers  of  leasing  it  is  usual  to  express  that  the 
rent  reserved  shall  be  incident  to  and  go  alone;  with 
the  reversion  and  inheritance  of  the  estate  demised ; 
and  in  well-drawn  leases  under  powers  the  rent  is  ac- 
cordingly reserved  to  the  tenant  for  life,  and  after  his 
decease  to  the  person  or  persons  who  shall  for  tlie  time 
being  be  entitled  to  the  reversion  and  inheritance  of 
the  premises  under  the  instrument  creating  the  power. 
But  it  is  well  established,  that  a  reservation  to  the  ten- 
ant for  life,  exercising  the  power,    his  heir5<  and  as- 
signs,'' is  a  good  reservation  ;  for  those  words  mean 
of  necessity  the  person  to  whom  the  inheritance  shall 
go  ;  the  words  can  have  no  other  meaning(x).  It  is 
not  unusual  to  reserve  rent  generally  duriii^  the  Icrra 
without  saying  to  whom  ;  and  in  Whitlock's  case  it  wts 
agreed  that  this  was  the  most  clear  and  sure  way.  and 
the  law  will  make  the  distribution.    However,  all  ilie 
three  several  ways,  viz.  to  the  tenant  for  life  and  per- 
sons in  remainder  ;  to  the  tennat  for  Hfe,  his  heirs  and 
assigns,  and  generally  during  the  term,  are  good  enough 
and  effectual  in  law. 

Before  closing  this  section,  we  may  recal  to  our  re. 
membrance  the  case  of  Talbot  v.  Tipper,  where,  as  we 

(?<)  For  what  amounts  to  a  seve-       (x)  Whitlock's  case,  8  Rep.  C?. 

ral  reservation,  see  Knight's  case,  b.;  Hotlej  r.  Scot,  Lofft,  3ir?,  and 

5  Rep.  54,  b  ;  and  see  Doe  r.  Ren-  see   Dou^l.  572  ;    Campbell  > 

*tle,  3  Mau.  &  Selw.  99.  Leach,  Ambl.  740. 
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have  seen,  under  a  power  to  lease  with  or  with- 
out fine,  and  rendering  such  rents  and  services  as  the 
donee  should  think  fit,"  it  was  determined  that  no 
rent  whatever  need  be  resevwed(y). 

(y)  Vide  supra,  p.  459. 


Section  V. 

OF  THE  COVENANTS  AND  CONDITIONS  TO  BE 
OBSERVED. 

In  the  usual  power  of  leasing,  besides  the  reserva* 
tion  of  the  best  rent,  it  is  generally  required  that  the 
lessee  covenant  for  payment  of  the  rent ;  that  a  clause 
be  inserted  for  re-entry  in  default  of  payment ;  that 
the  lessee  be  not  made  dispunishable  of  wa«te;  and  that 
he  execute  a  counterpart  of  the  lease,  and  if  any  of 
these  conditions  be  not  complied  with  the  lease  will 
be  void. 

It  should  never  be  steAed  generally  that  a  clause  of 
re-entry  shall  be  contained  in  the  lease,  but  it  should 
be  expressly  stated  how  many  days  the  rent  must  be 
in  arrear :  the  usual  period  is  twenty-one  days.  It 
seems  however  that  a  reasonable  time  may  be  inserted, 
although  the  power  is  general  on  this  head.  In  the  case 
of  Jones  V.  Verney(a)  liiis  was  done,  and  no  objection 
appears  to  have  been  made  on  that  e;round)  although 
the  case  was  much  considered.  Ifuleed,  if  such  an  ob* 
jectJon  were  to  prevail,  it  would  invalidate  nine  tenths 
of  all  the  leases  in  the  kingdom  granted  under  powers. 

(a)  Wille8,l69. 
4  0 
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Since  these  observations  were  written,  the  point  has 
been  decided  against  the  validity  of  the  lease  ;  but  the 
case  before  Lord  Mansfield  was  not  referred  io(d). 

In  the  latter  case  of  Doe  v.  Sniith(^),  in  a  strict  set- 
tlement, there  was  the  following  power  of  leasing: 
"  Provided  always,  and  it  is  hereby  further  declared 
and  agreed  by  both  the  said  parties  to  these  presents, 
that  it  shall  and  may  be  lawful  to  and  for  the  said 
George  Venables  Vernon  the  younger,  and  Louisa  Bar- 
bara  Mansel,his  intended  wife,  from  time  to  time  during 
their  respective  lives,  when  and  as  they  shall  respec- 
tively be  in  possession  of  or  entitled  to  the  perception 
of  the  rents  and  profits  of  the  manor,  messuages,  £^c. 
i^c,  so  limited  to  them  for  their  respective  lives  as 
aforesaid,  by  indenture  or  indentures  under  their  re- 
spective hands  and  seals,  attested  by  two  or  more  ere- 
dible  witnesses,  to  demise,  lease,  or  grant  such  part 
or  parts  of  the  said  manor,  messuages,  2^c.,  £^c.,  or 
parts  or  shjtres  thereof,  whereof  they  shaU  be  in  pos- 
session or  entitled  to  the  perception  of  the  rents  and 
profits  as  aforesaid,  as  now  are  leased  for  life  or  lives, 
or  for  years  determinable  on  the  dropping  of  a  life  or 
lives,  to  any  person  or  persons  in  possession  or  rever- 
sion  for  one,  two,  or  three  lives,  or  for  any  number 
of  years  determinable  on  the  dropping  of  one,  two,  or 
three  lives.''  Then  follow  the  restrictive  clauses, 
amongst  which  are  the  following,  "So  as  in  every  such 
lease  for  life  or  lives,  fijc.  there  be  reserved  and  made 
payable,  during  the  continuance  of  the  estates  and 
interests  thereby  to  be  demised,  the  ancient  and  accus- 
tomed  yearly  rents,  duties,  8jc.,  or  more,  or  as  great, 


(d)  Coxe  V.  Day,  13  East,  118;      (e)  1  Brod.  &  Bing.  97. 
see  Doe  v.  Meyler,  2  Man.  & 
Selw.  276, 
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tress  or  distresses  can  or  may  be  had  and  taken  upon 
the  said  premises,  whereby  the  same,  and  all  arrear- 
ages thereof  (if  any  be)  may  be  fully  ndsed,  levied,  and 
paid."  This  lease  closes  with  a  general  clause,  that 
if  any  default  shall  be  made  in  the  payment  or  perform- 
ance of  all  or  any  of  the  reservations,  covenants,  or 
agreements  before  contained,  it  shall  be  lawful  for  the 
lessors,  their  heirs  or  assigns,  to  re-enter.  The  rent, 
duties,  reservations  and  payments,  were  the  ancient 
and  accustomed,  and  the  usual  and  accustomed  form 
of  leases  of  the  estate  contained  in  the  said  marriage 
settlement  for  lives  or  years  determinable  on  lives,  as 
well  prior  as  subsequent  to  that  settlement,  was,  with 
a  conditional  proviso  of  re-entry  similar  to  that  in  the 
said  indenture  of  lease. 

It  was  held  by  the  Court  of  King's  Bench  that  the 
power  was  duly  executed.  In  the  Court  of  Exchequer 
Chamber,  Garrow,  B.,  Wood,  B.,  and  Graham,  B., 
were  of  opinion  with  the  decision  in  the  King's 
Bench ;  but  Burrough,  J.,  Park,  J.,  Richards,  C.  B., 
and  Dallas,  C.  J.,  were  of  a  contrary  opinion.  Each 
side  relied  on  the  lease  for  twenty-one  years  being  re- 
quired to  be  made  with  a  clause  of  re-entry  in  case  the 
rent  should  be  behind  twenty-eight  days.  On  the  one 
hand  it  was  used  as  evidence  that  the  term  in  the  first 
power  was  left  to  the  discretion  of  the  donee :  on  the 
other,  that  the  power  of  re-entry  under  the  first  clause 
was  to  be  immediate.  The  case  stands  for  judgment  in 
the  House  of  Lords  upon  an  appeal,  and  it  appears  pro- 
bable that  tlie  judgment  in  the  Exchequer  Chamber 
will  be  reversed.(l) 


[(I)  Tho  HouM  of  Lordt  revertcil  th*-  judcment  ol  ibe  Elx chequer  Chamber,  und  aArm* 
ed  Uic  jiK>emeDt  of  the  Court  of  K\n%*%  Bciiefa,  en  Oie  1  tth  May,  1 831 .  /Smith  t.  Doe,  dem . 
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the  power  requires  "  the  best  rent  that  can  be  reason- 
ably got,  to  be  reserved  payable  during  the  term." 
There  is  no  covenant  for  payment.  Under  a  mere  re- 
servation it  could  not  be  payable  till  entry ;  and  there- 
fore in  fact  might  never  be  papable  during  the  term. 
As  to  the  remedy,  there  being  no  covenant  to  pay  the 
rent,  the  lease  might  be  assigned  to  a  succession  of 
beggars.  There  being  no  clause  of  re-entry,  the  ground 
might  lie  unoccupied  without  any  or  not  sufficient  dis- 
tress upon  it,  so  that  the  remainder-man  could  neither 
have  his  rent  nor  his  land.  There  is  no  counterpart ; 
an  unusual  omission,  and  very  prejudicial.  Therefore 
the  lease  could  not  have  been  mpported  if  it  had  been 
executed  by  the  lessees^  which  is  not  the  case.  Every 
fraudulent  unfair  execution  of  such  a  power,  in  respect 
of  those  in  remainder,  is  void  at  law. 

It  should  seem,  therefore,  that  the  circumstances 
usually  made  requisite  in  powers  of  leasing  must  be 
considered  as  implied,  although  not  expressly  required. 

Where  the  power  does  not  require  any  particular 
covenants  to  be  contained  in  the  lease,  it  is  no  objection 
to  a  lease  under  the  power,  that  it  does  not  contain  the 
same  covenants  as  were  inserted  in  the  former  leases, 
if  they  are  upon  the  whole  equally  beneficial  as  the 
former.  To  impeach  the  lease,  the  ground  must  be, 
that  the  new  covenants  are  a  fraud  on  the  power^  by 
lessening  the  value  of  the  reservation(A:). 

Sometimes  a  power  expressly  requires  the  leases  to 
contain  usual,  or  usual  and  reasonable  covenants,  or 
the  like  ;  and  in  these  cases,  unless  the  covenants  con- 
cur) Goofititlc  V,  FunucaD,  Dougl.  565 ;  see  Earl  of  Cardigan  v,  Monta- 
gu, App.  No  10. 
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the  lessor  covenanted  that  in  case  of  fire,  ^c.  he,  or 
the  person  for  the  time  bdng  entitled  to  the  freehold, 
should  rebuild,  or  in  default  thereof  the  tenant  might 
quit  the  premises,  and  be  discharged  from  payment  of 
the  rent.  The  jury  found  the  covenant  to  be  an  unu* 
stud  and  unheard  of  ccroenant  on  the  part  of  ttie  lessor, 
and  the  lease  was  accordingly  determined  to  be  void 
both  at  law  and  in  equity. 

But  if  the  best  rent  is  reserved,  and  the  covenants 
are  the  usual  ones,  a  covenant  by  the  lessor  to  do  lutrt 
of  the  repairs,  and  in  case  of  neglect,  a  power  to  the 
lessee  to  do  them,  and  deduct  the  expense  out  of  the 
rent,  is  valid,  and  does  not  affect  the  validity  of  the 
lease(o). 

The  construction  is  the  same  upon  any  word  tanta- 
mount to  the  word  "  covenants,"  as  "  boons,"  or  the 
like.  This  was  decided  in  the  case  of  the  Earl  of 
Cardigan  v.  Montagu(/>).  The  words  in  the  power 
were,  ^*  reserving  ancient,  usual,  and  accustomed  rents, 
boons^  heriots  and  services.''  And  it  was  determined 
that  the  covenants  formerly  entered  into  were  boons, 
and  that  therefore  leases  granted  under  the  power,  in 
which  the  usual  covenants  were  omitted,  could  not  be 
supported.  The  principle  Lord  Chancellor  Hard- 
wicke  rested  upon  was,  that  the  estate  must  come  to 
the  remainder-man  in  as  beneficial  a  manner  as  an- 
cient owners  held  it. 

The  omission  of  a  proper  covenant  avoids,  we  have 
seen,  the  w  hole  lease.  In  Doe  and  Sandham(9),  it 


(o)  Doe  V.  Bettison,  12  East,  {p)  App.  No.  10. 
305.  (g)  VidtWfra. 
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ed  into  by  the  lessee  with  the  donee  of  the  power,  his 
heirs  and  assigns,  will,  under  the  statute  of  Henry  the 
8th,  enure  to  the  remainder-man,  who  may  maintain 
an  action  on  them(0« 


(/)  Isherwood  v.  Oldknow,  3  Man.  &  Selw.  382.  S.  C.  MS. 
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No.  1. 


Case  in  the  Reign    Hekrt  Vllth  (a). 

This  case  first  came  on  in  the  i4th  Henry  YIL  and  is  the  last  ease 
reported  in  thatyear.  In  the  Kinsf s-bench  the  case  was  such :  A  man 
had,  certain  feoSees  in  his  land  to  his  ase»  and  made  hb  will,  and  wills 
that  his  lands  shall  be  sold  after  the  death  of  one  A.^  whom  he  willed 
to  have  the  profit  during  his  life ;  which  feoffees  have  enfeoffed  others 
to  the  use  to  perform  the  will  of  the  testator ;  and  if  the  second  feoflkes 
shall  sell  the  land  or  not»  that  was  the  matter.  Kings,  eembte,  that  the 
second  feoffees  may  well  sell  the  land. 

This  case  came  on  again  in  Trinity  term,  in  the  15th  of  Henry  ¥11^ 
and  is  in  the  year-book,  fo.  lib.  A  man  enfeoffs  Jl.  and  B,  upon  truslp 
and  afterwards  he  makes  his  will,  and  recites  that  Jl,  and  B.  were 
seised  to  his  use,  and  that  his  will  is,  that  the  said  Jl.  and  B,  should 
make  an  estate  to  his  wife  for  the  term  of  her  life,  and  the  remainder 
to  his  son  and  heir,  and  to  the  heirs  of  his  body  bc^tten.  And  if  the 
son  should  die  without  heirs  of  his  body,  then  his  will  was^  that  tiic 
aforesaid  feoffees  should  alien  the  said  land,  and  that  tfie  money  aris- 
ing thereby  should  be  distributed  for  his  soul.  Then  the  feoffor  died, 
and  the  feoffees  make  a  feoffment  over  to  the  same  use,  and  declare 
their  will  that  the  second  feoffees  shall  act  according  to  the  first  will, 
&c.  And  the  wife  dies,  and  the  son  of  the  first  feoffor  dies  without 
heir,  and  the  second  feoffees  alien  the  land  to  a  stranger  in  fee,  and  if 
this  alienation  was  good  or  not,  that  is  the  matter.  Per  Rede,  Justice. 
It  seems  to  me  that  the  second  feoffees  cannot  make  an  alienation  ac- 
cording to  the  will  of  the  first  feoffor ;  for  the  will  of  the  man  ought  to 
bo  taken  according  to  the  intent  of  him  who  made  the  will,  and  accord- 
ing to  the  law  of  the  land  ;  for  if  a  man  makes  his  will,  that  the  land 
of  which  he  was  seised  shall  be  sold  and  aliened  to  /.  S.  after  his  death, 
&c.  and  then  dies  seised,  there  his  will  shall  not  be  performed,  because 
his  will  is  contrary  to  the  law  of  the  land,  to  make  a  will  of  land  oi' 
which  he  was  seised,  and  died  seised :  quod fuit  concessum  per  DremaUe, 
And  so  if  a  nmn  haa  feoffees  upon  confidence  in  his  land,  and  makes^ 
his  will,  that  one  /.  S.  shall  alien  his  land,  and  there  is  no  such  per 

(/i)  Yiiktupf.p.K^.  167.  17? 
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son  in  rcrum  naiura,  there  his  will  is  void,  because  no  other  man  can 
sell  that ;  and,  fur  that  reason,  the  feoffees  shall  be  seised  to  the  m  of 
the  heir,  &c.  because  it  appears  by  the  will  that  no  other  man  shall  in- 
terfere with  the  alienation.  And  so  also  if  a  man  has  feoffees  in  \uft 
land,  and  makes  his  will  that  /.  N.  shall  alien  the  land  ;  there,  if  i.  N. 
dies  without  heir,  his  executors  shall  not  alien,  because  that  is  not  war- 
ranted by  the  will ;  but  the  feoffees  shall  remain  seised  to  the  ase  of 
the  heir  of  the  first  feoffor.  And  so  it  is  where  he  names  the  feoffra 
from  the  first  in  the  will,  and  then  he  says,  the  aforesaid,  &c  feoffees 
shall  alien  the  land  for  his  soul :  the  authority  is  solely  given  to  them, 
and  their  executors  cannot  alien  this.  But  if  these  feoffees  make  a 
feoffment  over  to  the  same  use,  yet  the  first  feoffees  may  alien  the  land 
according  to  the  will  of  the  first  feoffor :  quod fuU  coneesstmper  ftneux 
et  Tremaile.  And  also  the  second  feoffees  may  alien  the  land  by  the 
commandment  of  the  first  feoffees,  and  that  is  good,  for  it  is  the' sale, 
and  the  alienation  of  the  first  feoffees  in  law.  And  no  one  will  deny 
that  the  second  feoffees  cannot  alien  the  land  daring  the  life  of  tlie 
first  feoffees,  if  it  be  not  by  their  commandment ;  so  tnat  it  be,  in  fibct, 
their  alienation ;  and  by  consequence  no  more  can  they  sell  after  the 
decease  of  the  first  feoffees.  TVmot/e  to  the  same  purpose.  And 
there  is  a  diversity  where  the  will  is,  that  the  alienation  shall  be  made 
to  a  person  certain ;  and  where  it  is  that  the  alienation  shall  be  made 
generally ;  for  if  the  will  was,  that  the  aforesaid  feoffees  alien  to  ooe 
7.  S,,  there,  if  they  make  a  feoffment  over  to  the  same  use,  yet  the  se- 
cond feoffees  shall  make  this  alienation,  for  there  is  in  a  manner  an  nae 
to  /.  S.  quod/uit  concesaum^  per  Rede  et  Itneux.  But  when  the  will  is^ 
that  the  aforesaid  feoffees  shall  alien,  there  the  authority  is  solely  given 
to  them  :  for  if  his  will  was  that  his  executors  shall  alien  his  uinds, 
although  they  refuse  to  alien,  yet  the  feoffees  cannot  alien.  So  if  bis 
will  was,  that  the  feoffees  shall  alien,  and  they  will  not,  but  die,  vet 
the  executors  cannot  alien.  And  so  it  is  here.  Fineux^  Chief  Jnstue, 
to  the  same  purpose.  And  so  if  a  man  makes  not  a  will,  the  common 
law  makes  a  will  for  every  man,  as  to  his  lands  and  his  goods,  and 
that  is,  so  that  the  heir  shall  have  the  land,  and  the  ordinary  the  goodsL 
But  if  a  man  is  desirous  that  his  land  shall  be  aliened  in  another  man* 
ner  to  that  which  the  common  law  ordains,  then  the  common  lav  of- 
fers him  to  make  his  will  of  them.  And  every  will  which  a  man  makes 
ought  to  be  construed  and  taken  according  to  the  purport  of  the  words; 
or  as  it  may  be  implied  and  understood  by  the  words  what  his  intent 
was.  Therefore  here,  when  he  recites  the  names  of  the  feoiees,  and 
then  says  that  the  aforesaid  feoffees  shall  alien,  &c.,  there  it  isumMl 
as  to  say  in  effect  that  no  other  shall  alleti  exct^pt  tht^rn.  il  rii^ 

will  was,  that  the  aforesaid  fetjfti'e^s  shuuld  alien  \vjihii\  i\vi*  hso  yciri 
next  ensuing,  if  they  do  nm  iif>  m\  thoy  c  Huiot  do  it  after \',  m  lU.  tun  di 
heir  of  the  feoffor  shall  have  tlie  land  for  ever.    And  if  a  man  snil 
his  will  that  /.  S.  shall  have  hts  land  In  perpeiuum  for  hi life 
that  he  shall  only  have  it  during  liis  life  j  for  these  wc 
life,"  abridge  the  interest  given  before.    And  so  her 
the  aforesaid  feoffees  shall  alien, 
but  only  them.   And  therg    a  | 
feoffees  is  annexed  to  the  ^ 
the  aforesaid  feoffees  shall 
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certain  years,  there,  if  they  make  feoffment  over  to  the  same  use,  the  \ 
first  feoffors  cannot  do  that,  for  that  power  is  a  thin^  annexed  to  the  1 
land,  which  no  one  can  do  but  he  who  has  the  land.  But  here  the  will  , 
was,  that  the  aforesaid  feoffees  shall  alien  the  land,  &c.  and  that  may 
well  be  done  after  the  feoffment  made  bj  themselves  to  the  use  ;  and  \ 
therefore  their  power  is  not  determined  by  their  feoffment.  And  if  a 
man  has  feoffees  upon  confidence  in  his  land,  and  makes  his  will  that 
his  feoffees  shall  alien  his  land,  to  pay  his  debts,  there  the  creditors 
shall  compel  the  feoffees  to  alien,  &c.  quodfuit  concesaum  per  Rede  et  1 
Dremaiie.  And  so  if  the  will  was,  that  a  stranger  shall  alien  this  land  j 
to  one  7.  S.  there  /.  S.  shall  compel  this  stranger  by  aubpcma  to  alien  / 
this  land  to  him ;  and  the  feoffees  cannot  alien.  But  if  the  will  was, 
that  the  feoffees  shall  alien  his  lands  for  money  to  distribute,  &c.  {in 
piu8  iisu8)t  there  no  man  can  compel  them  to  make  an  alienation,  &c. ; 
for  no  one  is  damaged,  although  the  land  be  not  aliened,  &c.  and  so 
there  is  a  diversity,  quod  fuit  concessum.  And  if  a  man  has  feoffees 
upon  confidence,  and  makes  a  will  that  his  executors  shall  alien  his 
bnds,  there  if  the  executors  renounce  administration  of  the  goods,  yet 
they  may  alien  the  land,  for  the  will  of  land  is  not  a  testamentary  mat- 
ter, nor  nave  the  executors  to  interfere  in  this  will,  except  so  far  as  a 
speciaJ  power  is  ^ven  to  them.  And  if  a  man  has  feoffees  in  his  land, 
and  makes  his  will  that  his  executors  shall  sell  his  land,  and  then  he 
does  not  make  executors,  there  the  ordinary  shall  not  meddle  with  the 
land  nor  the  administrator  neither,  for  the  ordinary  has  only  to  meddle 
with  testamentary  matters,  as  of  goods ;  and  consequently  no  more  can 
the  administrator,  who  is  but  his  deputy.  And,  therefore,  it  was  late- 
ly adjudged  in  the  Exchequer  Chamber  by  all  the  Judges  of  England, 
that  if  a  man  makes  a  will  of  his  lands,  that  his  executors  shall  sell  the 
land,  and  alien,  &c.  if  the  executors  renounce  administration  and  to  be^ 
executors,  there  neither  the  administrators  nor  the  ordinary  can  sell  or 
alien,  &.c. ;  quod  nolo.  Quod  fuit  eoncessvm  per  Rede  et  Treinaiie,  for 
ffood  law.  And  if  a  man  makes  his  will  that  his  executors  shall  alien 
his  land,  without  naming  their  proper  names,  if  they  refuse  the  adminis- 
tration, and  to  be  executors,  yet  they  may  alien  the  land  :  quod  fuit 
concesaum  per  Fineux  et  Tremaile  for  clear  law ;  Rede  nan  dedixit.  And 
if  a  man  makes  his  will,  that  his  land  which  his  feoffees  have,  shall  be 
sold  and  aliened,  and  does  not  say  by  whom,  there  his  executors  shall 
alien  that,  and  not  the  feoffees,  per  Rede,  TVemaUe,  et  Frowik.  Fineux 
said  nothing  to  this  this  day ;  but  the  day  before,  he  in  a  manner  affirm- 
ed this.  Coniaby  said  that  the  feoffees  shall  alien  this,  for  they  have 
the  confidence  ptaced  in  them,  &c.  But  this  was  denied,  for  executors 
have  much  greater  confidence  placed  in  them  than  the  feoffees  have, 
for  the  money  to  arise  by  the  sale  of  the  executors  shall  be  assets  in 
their  hands,  and  therefore  they  shall  sell.  Fineux  Rede  et  Tremaik 
said,  that  if  a  man  makes  his  will  that  his  feoflfees  shall  alien  his  land, 
before  the  alienation  the  heir  may  take  the  profits,  and  they  are  seised 
to  his  use :  and  if  an  alienation  be  not  made  ny  them,  the  heir  shall  have 
tiie  land  for  ever. 


640  APPENDIX.  ' 


No.  2. 


Boper  T.  HaBifax  (ft). 

THIS  wM  an  action  of  aawnprit,  brought  by  the  plaintiff  agnait 
the  defendant,  for  not  performinfftiie  contract  for  the  purcfaate  of  tt 
estate  in  the  county  of  Suffolk.  The  cause  was  tried  at  the  Wctl- 
minster  sittings,  in  Easter  term  1816,  before  the  HmiouraUe  Mr.  Jit- 
tice  Dallas,  when  a  verdict  was  found  for  the  plaintiff,  aabjeet  to  the 
opinion  of  the  Court  of  Common  Pleas  on  the  following  case; 

7th  and  Sth  March  irSS^BY  INDENTURES  ofXeaae  and  Be- 
lease,  bearing  date  respectiyely  the  7th  and  8th  March,  1788,  being  ir* 
tides  executed  previously  to  tiie  marring  of  Miss  Katherine  Casde 
with  Edward  Bouverie,  Esq.  then  a  minor.  It  was,  (amonnt  otter 
thinss,)  agreed,  that  certain  manors  and  freehold  estates  at  Hou^aM 
and  Wickenhall,  and  elsewhere,  in  the  county  of  Suffolk,  of  which Mns 
Castle  was  seised  in  fee-simple,  should  be  conveyed  by  her  to  Joha 
Thomas  Batt  and  Everard  Fawkener,  Esors.  their  heirs  and  assigns, 
to  the  uses  following:  To  the  intent  that  Miss  Castle,  durii^  the  joint 
lives  of  herself  and  Mrs.  Bouverie,  might  receive  an  annui^  of  50tf. 
by  way  of  pin-money ;  remainder  to  the  use  of  Frederick  Robinson  and 
John  Crewe,  for  ninetjr-nine  years,  for  securing  it ;  remainder  to  the 
use  of  Edward  Bouverie,  for  life ;  remainder  to  the  use  of  John  TTio- 
mas  Batt  and  Everard  Fawkener,  and  their  heirs,  during  his  life,  in 
trust  to  preserve  contingent  remainders ;  remainder  to  the  use  of  the 
said  Katnerine  Castle,  ror  life ;  remainder  to  the  use  of  the  same  tnis* 
tees,  their  heirs  and  assigns,  during  the  life  of  Miss  Castle,  in  trust  to 
preserve,  &c. ;  remainder  to  the  use  of  Edward  Vincent  and  John  Blake, 
for  500  years,  for  securing  portions  for  the  younger  children  of  the  mar- 
riage ;  remainder  to  the  use  of  the  first  and  other  sons  of  the  intended 
marriage  beverally  according  to  seniority,  in  tail-male  ;  remainder  to  the 
use  of  Edward  Vincent  and  John  Blake,  their  executors,  &c.  for  600 
years,  for  raising  additional  portions  for  daughters,  in  case  of  failure  of 
issue  male;  remainder  to  such  uses  as  Katherine  Castle  should  appoint; 
remainder  to  the  use  of  Katherine  Castle,  in  fee,  "  And  it  was  and 
is  further  agreed,  that  in  the  said  intended  settlement  there  shall  be 
contained  a  power  for  the  said  John  Thomas  Batt  and  Everard  Faw- 
kener, or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor, 
with  the  consent  and  approbation  of  the  said  Edward  Bouverie  the  son, 
and  Katherine  Castle  nis  intended  wife,  or  of  the  survivor  of  them,  to 
be  testified  in  manner  last  herein  before  directed ;"  [viz.  by  any  deed 
or  deeds,  writing  or  writings,  under  their  hands  and  seals,  or  his  or  her 
hand  and  seal,  to  be  executed  in  the  presence  of,  and  to  be  attested  in 
the  presence  of,  two  or  more  credible  witnesses]  "  from  time  to  time  to 
sell  or  exchange  all  or  any  part  of  the  manors,  hereditaments,  and  pre- 
mises, in  the  said  county  or  Suffolk,  so  agreed  to  be  settled  and  limited 
as  aforesaid,  and  all  or  any  part  of  the  hereditaments  and  premises  so  to 

(b)  Fidrn^ra,  p.  55.  868. 
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be  purchased  by  and  with  the  capital  of  the  said  trust  funds  and  secu- 
rities, so  as  that  the  money  to  arise  from  tlie  sale  thereof  be  laid  out  and 
invested  in  the  purchase  of,  and  that  the  exchange  be  made  fur,  ma- 
nors, freehold  messuages,  lands,  and  hereditaments,  and  copyhold  or 
leasehold  ihessuages,  lands,  or  hereditaments,  which  may  lie  near  to 
or  be  intermixed  with,  or  be  proper  and  convenient  to  be  held  and  en- 
joyed with  the  freehold  hereditaments  and  premises  so  to  be  purchased 
or  taken  in  exchange,  but  so  as  that  the  copyhold  and  leasehold  here- 
ditaments and  premises,  to  be  so  purchased  or  taken  in  exchange  as 
aforesaid  do  not  exceed  one  fifth  part  of  the  value  of  the  entire  here- 
ditaments or  premises  to  be  so  purchased  or  taken  in  exchange,  and 
80  as  all  the  hereditaments  and  premises  so  to  be  purchased  and  taken 
in  exchange  be  immediately  thereupon  conveyed,  settled,  limited,  and 
assured  to  the  same  uses,  upon  the  same  trusts,  and  for  the  same  intents 
and  purposes,  as  the  hereditaments  and  premises  which  shall  be  so 
respectively  sold  or  exchanged  as  aforesaid  are  by  tlie  said  intended 
settlement  to  be  limited  and  settled  as  aforesaid :  And  that  there 
should  be  inserted  in  the  said  intended  settlement  such  or  the  like 
clauses  or  provisos  for  the  indemnity  of  the  purchaser  or  purchas»TS. 
And  for  empowering  the  said  trustees,  with  such  consent  as  af()re>  aid, 
to  lay  out  and  invest  the  monies  to  arise  by  such  sale  or  sales  (»f  all  or 
any  of  the  said  hereditaments  and  premises  in  or  upon  some  of  the 
public  stocks  or  funds,  of  government  or  real  securities,  and  for  a}i!>ly- 
mg  the  interest  or  dividends  to  arise  therefrom,  from  time  to  time,  as 
were  thereinbefore  agreed  to  be  inserted  in  the  said  intended  settle- 
ment, concerning  the  monies  to  arise  from  the  sale  of  Mr.  Ho  i>erie's 
Northamptonshire  estates,  which  clauses  are  in  the  words  roilowiiig : 
And  that  it  shall  by  the  said  intended  settlement  be  likewise  pr»»vi- 
ded  and  declared,  that  the  receipts  or  receipt  of  the  trastet^s  or  trus- 
tee for  the  time  being,  who  shall  be  so  empowered  to  make  «iui  h  sale 
or  exchange  as  aforesaid,  for  the  monies  for  which  the  same  shall  be  so 
sold,  shall  be  a  good  and  sufficient  discharge  or  discharges  to  the  pur- 
chaser or  purchasers  of  the  hereditaments  and  premises  to  be  so  s(»ld  as 
aforesaid;  and  that  such  purchaser  or  purchasers,  or  his,  her,  or  their  heirs, 
executors,  administrators,  or  assigns,  shall  not  afterwards  be  answerabU 
or  accountable  for  any  sum  or  sums  of  money  which  in  such  receipt  or 
receipts  shall  be  expressed  to  be  received,  nor  for  any  loss,  misappli- 
cation, or  non-application  of  the  same,  or  any  part  thereof ;  and  that 
the  said  trustees,  so  making  such  sale  under  or  by  virtue  of  the  said 

S)wer,  shall  by  and  witli  the  privity  and  consent  of  the  said  Edward 
ouverie  the  father,  and  Edward  Bouverie  the  son,  or  of  the  survivor 
of  them,  testified  by  any  writing  or  writings  under  their  hands,  or  un- 
der his  hand,  in  the  mean  time,  and  until  a  proper  purchase  or  proper 
purchases  can  be  found  wherein  to  invest  the  same,  lay  out  and  invest 
the  monies  to  arise  from  such  sale  or  sales  in  the  public  stocks  or  funds, 
or  in  or  upon  government  or  real  securities,  and  shall  from  time  to 
time  pa;^  tne  interest  or  dividends  thereof  to  the  person  or  persons  who 
for  the  time  being  would  be  entitled  to  the  rents  and  profits  of  the  lands 
and  hereditaments  so  to  be  porthased  as  aforesaid,  in  case  such  pur- 
chases were  then  actually  made."  AND  IT  IS  WITNESSED,  that 
the  said  Ratherine  Castle  did  grant  and  release  the  said  manors  and 
I>ereditament8  to  the  said  John  Thomas  Batt  and  Everard  Fawkener, 
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io  the  use  of  herself  until  the  marriage,  and  then  to  the  use  of  said  Batt 
and  Fawkener,  their  lieirs  and  assigns,  upon  trust,  that  when  siid  Ed- 
ward Bouverie  ^who  was  then  a  minor)  siiould  msike  the  settlement  of 
his  estates  therein  a^ecd  upon,  to  convey  and  settle  said  hereditamenti 
to  the  uses,  before  stated.  And  in  the  said  Indenture  of  Rdesse 
is  contained  the  usual  power  of  appointing  new  trustees,  to  be  exercis- 
ed by  Mr.  and  Mrs.  Bouverie,  by  any  writing  under  their  hands  and 
seals,  attested  by  two  witnesses. 

21st  and  2^  November,  1788.— BY  INDENTURES  of  Lease  and 
Release,  bearing  date  respectively  the  21st  and  22d  November,  1788, 
(being  the  settlement  executed  in  pursuance  of  the  articles,  and  after 
the  marriage,  between  Mr.  Bouverie  and  Katherine  then  his  wife),  Mr. 
Bouverie  duly  conveyed  his  estates  to  such  uses  as  were  agreed  upon 
by  the  articles ;  And  in  consideration  thereof  Batt  and  Fawkener,the 
trustees  of  Mrs.  Bouverie,  and  (he  consent  of  Mr.  and  Mrs.  Bouverie, 
ronveved  her  said  estates  nt  Rougham  and  Wickenhall,  and  elsewhere 
in  Suftolk,  to  Klboro  Woodcock,  and  his  heirs,  to  such  uses  as  were 
agreed  unon  by  the  articles,  and  as  are  hereinbefore  set  forth.  Akd  in 
the  said  Indenture  of  Release  of  the  22d  of  November,  1788,  are  con- 
tained the  following  powers  of  sale  and  exchange,  to  be  exercised  over 
Mrs.  Bouverie's  property,  viz.  "  Provided  also,  and  it  is  hereby  agreed 
and  declared  by  and  bet  ween  the  parties  to  these  presents,  that  it  shall 
and  may  be  lawful  to  and  for  the  said  John  Thomas  Batt  and  Evenud 
Fawkener,  or  the  survivor  of  them,  or  the  heirs  or  assiffns  of  such  sur- 
vivor, witli  the  consent  and  approbation  of  the  said  Edward  Boaverie 
the  son,  and  Katherine  his  wife,  or  of  the  survivor  of  them,  to  be  testi- 
fied in  manner  last  hereinbefore  directed  [viz.  by  anv  deed  or  deeds, 
writing  or  writinjrs,  under  their  hands  and  seals,  or  \m  or  her  hand 
and  seal,  to  he  executed  in  the  presence  of,  and  to  be  attested  bv,  two 
or  more  credible  witnesses],  "  fi-om  time  to  time,  to  sell  or  exchanj^ 
all  or  any  part  of  the  manors,  hereditaments,  and  premises,  in  the  said 
county  ot  ^^uffolk,  in  and  by  these  presents  settled  and  limited  as  afore- 
said, and  all  or  any  part  of  the  hereditaments  and  premises  so  to  be 
purchasied  bv  and  with  the  capital  of  the  said  trust-funds  and  secori- 
ties,  so  as  that  the  money  to  arise  from  the  sale  thereof  be  laid  oat 
and  invested  in  the  purctiase  of,  and  that  the  exchange  be  made  for, 
manors,  freehold  messuais;cs,  lands  and  hereditaments,  and  copjhold 
or  leasehold  messuages,  lands,  or  hereditaments,  which  may  be  near  to 
or  be  intermixed  with,  or  be  proper  and  convenient  to  be  held  anden- 
}oyci\  with,  the  freehold  hereditaments  and  premises  so  to  be  purcha- 
sed or  taken  in  exchange  ;  but  so  as  that  the  copyhold  or  leasehold 
hereditaments  and  premises  so  to  be  purchased  or  taken  in  exchange 
as  aforesaid,  do  not  exceed  on  fifth  part  of  the  value  of  the  entire  here- 
ditaments or  premises  to  be  so  purchased  or  taken  in  exchange,  so  as 
all  the  hereditaments  and  premises  so  to  be  purchased  and  taken  in 
exchange  be  immediately  thereupon  conveyed,  settled,  limited,  and  as- 
sured to  the  same  uses,  unon  the  same  trusts,  and  for  the  same  intents 
and  purposes,  as  the  hereditaments  and  premises  which  shall  be  so  res- 
pectively sold  or  exchanged  as  aforesaid  are  in  and  by  these  nrescuti 
limited  and  settled  as  aforesaid.  And  it  is  hereby  declared  and  agreed, 
that  when  and  as  the  before -mentioned  hereditaments  and  premiseii 
or  any  part  thereof,  shall  be  sold  for  a  valuable  consideration  in  moncf; 
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the  receipt  or  receipts  of  the  said  John  Tliomas  Batt  and  Everard 
Fawkener,  or  of  the  survivor  of  them,  or  of  the  executors,  administra- 
tors, or  assigns  of  such  survivor,  or  of  the  trustee  or  trustees  to  be  by 
virtue  of  these  presents  substituted  in  their  or  any  of  their  place  or 
stead,  for  all  or  any  part  of  the  monies  to  arise  from  such  sale  or  sale«» 
shall  be  a  good  ana  effectual  discharge  or  discharges  to  the  purchaser 
or  purchasers,  and  his,  her  or  their  heirs,  executors,  administrators  and 
assigns,  for  such  sum  or  sums  of  money  as  in  such  receipt  or  receipts 
shalT  be  expressed  to  be  received,  and  lie,  she  or  they  shall  not  after- 
wards be  ooliged  to  see  to  the  application  thereof  or  be  answerable  or 
accountable  ^r  any  loss,  mis-application,  or  non-application  of  the 
same,  or  any  part  thereof.  Provided  also,  that  it  snail  and  may  be 
lawful  to  and  for  the  said  trustees  and  trustee  for  the  time  being,  from 
time  to  time,  by  and  with  such  consent  as  aforesaid,  and  to  be  testified 
in  manner  aforesaid,  to  lay  out  and  invest  the  monies  to  arise  by  such 
sale  or  sales  of  all  or  any  of  the  said  hereditaments  and  premisjcs,  in 
or  upon  some  of  the  public  stocks  or  funds,  or  upon  government  or  real 
securities ;  and  it  is  hereby  agreed  and  declared,  l£at  the  interest  or 
dividends  to  arise  therefrom,  from  time  to  time,  shall  be  paid  to  the 
person  or  persons  for  the  time  being  who  would  be  entitled  to  the  rents 
and  profits  of  the  lands  and  hereditaments  so  directed  to  be  purchased 
as  aforesaid,  in  case  the  same  were  then  actually  purchased."  And 
in  the  said  Indenture  of  Release  is  contained  a  power  of  appointing 
new  trustees,  as  prescribed  by  the  articles. 

1st  and  2d  March,  1804. — ^By  deeds  of  the  1st  and  2d  March,  1804, 
Mr.  and  Mrs.  Bouverie,  in  pursuance  of  their  power,  duly  appointed 
Robert  Blake,  Esq.,  to  be  a  trustee  in  the  room  of  Mr.  Fawkener,  who 
was  then  dead. 

3d  and  4th  Afarch,  1804. — \nd  by  the  same  Indentures,  and  by  In- 
dentures of  Lease  and  Release  of  the  3d  and  4th  March,  1804,  all 
the  trust-estates  were  duly  conveyed  to  Mr.  Batt  and  Mr.  Blake,  and 
their  heirs,  to  the  uses,  upon  the  trusts,  &c.  of  the  settlement  of  No- 
vember, 1788. 

28th  and  29th  June,  1811^— By  Indentures  of  Lease  and  Release, 
bearing  date  respectively  the  28th  and  29th  June,  1811,  the  Release 
made  between  the  said  Edward  Bouverie,  of  the  first  part,  Everard 
William  Bouverie,  his  eldest  son,  by  Katherne  his  wife,  of  the  second 
part,  William  Ain^e,  of  the  third  part,  and  Richard  White,  of  the  fourth 
part  After  reciting  {inter  alia),  that  Mr.  Bouverie  and  his  son  were 
desirous  of  destroying  the  estates-tail  created  by  the  settlement  of 
1788,  and  all  remainders  a^^ld  reversions  expectant  or  depending  on  the 
said  estates-tail,  and  of  settling  the  estates  therein  comprised,  subject 
to  the  estates  then  existing  therein,  previous  to  the  estate-tail  of  the 
said  Everard  William  Bouverie,  to  tne  uses  after  mentioned,  IT  IS 
WITNESSED,  that  for  barring  the  estate-tail,  &c.  tlie  said  Edwanl 
Bouverie  did  grant,  release,  and  confirm  to  the  said  William  Ainge, 
and  his  heirs,  during  the  joint  lives  of  the  said  Edward  Bouverie  and 
William  Ainge,  (amount  many  others,)  tlie  said  estates  at  Rougham 
and  Wickenhall,  and  elsewhere,  in  the  county  of  Suffolk,  To  hold  to 
said  William  Ainge  and  his  heirs,  during  sucn  joint  lives  ;  to  the  in- 
tent that  the  said  William  Ainge  might  become  tenant  to  the  prcedpt 
in  two  recoveries,  in  which  said  Richard  White  was  to  be  demandant^ 
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and  the  said  Kvcraid  William  Bouverie,  vouchee.  AND  ituas  there- 
by  agreed,  that  the  recoveries,  when  suffered,  should  enure  "To the 
several  uses  which  under  and  bj  virtue  of  the  said  Indentures  of  Lei&e 
and  Release  of  the  twenty-first  and  twenty -second  days  of  November, 
1788  were,  immediately  previously  to  the  sealing  and  delivery  of  the  In- 
denture DOW  in  recital,  or  the  Lease  for  a  year,  on  which  the  same  i« 
grounded,  subsisting,  or  capable  of  taking  effect  in  the  said  herediti- 
ments,  antecedent  to  the  uses  by  the  aforesaid  Indenture  of  the  twen- 
tv-second  day  of  November,  1788,  limited  to  the  first  and  other  sons  ol 
tlie  said  Edward  Bouverie,  by  the  said  Katherine  his  wife,  severally  inti 
successively,  according  to  tlieir  respective  seiuorities»  in  tail  male:  AND 
to  the  further  use,  that  all  and  singular  the  trusts,  powers,  exemption^) 
and  privileges,  upon  or  to  the -several  uses  charged,  annexed,  relating, 
collateral  or  limited,  to  any  person  or  persons  seised  of  or  entitled  to  the 
same,  might  still  accompany  the  said  several  uses,  and  be  vested  in. 
and  belong  to,  and  be  exercised  by,  the  persons  seisisd  of  or  entitleil 
to  the  same  uses,  or  in  whom  the  same  powers  were  vested.  To  and 
for  the  end,  intent,  and  purpose,  and  so  that  the  said  several  use » 
trusts,  powers,  exemptions,  and  privileges,  might,  by  the  Indenture  nov 
in  recital,  and  the  recoveries  to  be  suffered  in  pursuance  thereof,  be,  ti 
all  intents,  effects,  constructions,  and  purposes,  established  or  continn 
ed,  and  corroborated  or  confirmed.  And  after  the  expiration,  or  soon 
er  determination  of  the  said  several  uses,  and  in  the  mean  time  subjec 
thereto,  and  subject  to  the  several  powers,  and  to  the  uses  or  estatei 
to  be  created  thereby.  To  such  uses,  upon  such  trusts,  &c.  as  the  said 
Edward  Bouvcnc  and  Everard  William  Bouverie  should,  by  any  deed 
or  writing,  to  be  sealed  and  delivered  in  the  presence  of  and  attested 
by  two  witnesses,  appoint,  and  in  default  of  such  appointment,  to  the 
use  of  the  said  Everard  William  Bouverie  in  tail  male,  remainder  t( 
the  use  of  tlie  said  Edward  Bouverie  in  fee/' 

lYniihj  Term  filst  Geo,  111. — In  Trinity  Term  the  fifty-first  n 
Ge(n  «»;e  the  'I'liird,  recoveries  were  duly  suftered,  in  pursuance  ot'  fhf 
last-menrionod  Indentures  of  Lesse  and  Release,  in  which  the  sait! 
Everani  William  Boverie  was  vouched  and  vouched  over. 

^2()th  and  21st  Ihcemher,  1811. — By  Indentures  of  I^easc  and  Re- 
lease, bearinji  date  respectively  the  20th  and  2l8t  of  December,  1811. 
the  release  being  between  the  said  Edward  Bouverie  of  the  first  parr, 
the  said  Everard  William  Bouverie,  of  the  second  part,  the  said  John 
T!  '.  n^j'S  Baft  and  Robert  Blake  of  the  third  part,  the  H«;vereiul  John 
Iv  •  f-rie  of  tlu».  fourth  part,  Henry  Bouverie,  esquire,  and  the  *ai»l 
A\  i'lJiam  ALi.iL^e,  of  the  fifth  part,  the  Honourable  Phillip  Plevrlell  Btm 
viM-i*',  jind  John  Dorrien,  escjuire,  (trustees  duly  appointed  in  the  nH»a 
of  Kd\v:«r<l  Vincent  and  John  Blake,  both  deceased,  fornierlv  tru^iti'i*: 
iM  tM  jr  under  the  said  Indenture  of  Settlement  of  the  2Cd  November 
i:>^;  (d  (i.e  si\th  |»art,  an<l  the  Right  Honourable  John,  then  I^m 
(  rev\f  (at  the  date  of  tl-.e  same  settlement  called  John  Crewe,  es(piirr 
aiMl  :  aid  John,  then  Lord  Crewe,  had  survived  the  said  Fredfrici 

Rol;ir>s«.n,  his  co-trustee,  named  in  same  settlement,)  of  the  seveiiti 
part  ;  RecitiMg  (inftr  alia)  said  Indentures  of  Lease  and  Release  id'tl:« 
21st  and  22d  of  Novend)er,  1788,  and  28th  and  29th  of  June  ISII 
And  also  rerilin":,  that  th  »  saitl  Edward  Bouverie  and  Everani  WW 
Ham  Bouverie  were  severally  desirous  of  limiting  and  ^ettlinj;  the  saic 
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several  manors  and  other  hereditaments  comprised  in  and  conveyed  by 
the  said  Indenture  of  Release  of  the  S9th  of  June  tKen  last,  and  said 
recovery  suffered  in  pursuance*  thereof,  to  the  uses  after  declared  con- 
cerning same :  IT  IS  WITNESSED,  That,  pursuant  to  and  in  exe- 
cution of  the  power  and  authority  to  the  said  Edward  Bouverie  and 
Everard  William  Bouverie,  for  that  purpose  given  by  the  said  Inden- 
ture of  Release  of  the  29th  of  June,  1811,  and  said  recovery,  and  of 
every  power  or  authority,  they,  the  said.  Edward  Bouverie  and  Everard 
Will  iiam  Bouverie,  did,  by  the  then  present  deed  or  instrument  in 
writing  duly  executed,  direct  and  appoint,  that  the  said  estates  at 
Rougham  and  Wickenhall,  and  elsewnere  in  Suffolk,  together  with 
divers  other  hereditaments,  should,  immediately  after  the  sealing  and 
dilivery  of  the  then  present  Indenture  (but  subject  and  without  preju- 
dice to  the  uses,  estates  and  powers,  in  and  by  the  same  Indenture  of 
Release  limited  and  raised,  or  established  and  confirmed  antecedently 
to  the  ioint  power  of  appointment  thereby  given  and  reserved  to  the 
said  Edward  Bouverie  and  Everard  William  Bouverie),  be  and  remain 
to  the  uses  and  upon  the  trusts  thereinafter  expressed  and  declared, 
AND  it  was  Witnessed,  that,  in  consideration  ot  lOa.  by  the  said  John 
Bouverie  paid  to  the  said  John  Thomas  Batt,  Robert  Blake,  Edward 
Bouverie,  and  Everard  William  Bouverie,  they  the  skid  John  Thomas 
Batt,  and  Robert  Blake  (according  to  their  several  estates  and  interests 
in  the  hereditaments  thereinafter  mentioned  to  be  thereby  released, 
and  so  far  as  they  respectively  could  or  ought  to  do  at  law  and  in  equi- 
ty, and  not  further  or  otlierwiseX  at  the  request  and  by  the  direction  of 
the  said  Edward  Bouverie,  and  Everard  William  Bouverie  (testified 
by  their  being  severally  parties  to  and  executing  the  now  stating  in- 
denture), did  bareain,  sell  and  release,  and  the  said  Edward  Bonverie 
and  Everard  William  Bouverie,  did  grant,  release,  and  confirm,  unto 
the  said  Jolin  Bouverie  and  his  heirs.  All  and  singular  the  estates 
thereby  appointed  as  aforesaid,  To  hold  the  same  (but  subject  and 
without  prejudice,  as  appears  by  the  then  present  Indenture),  unto  the 
said  John  Bouverie,  his  neirs  and  assigns,  to  the  uses  after  declared : 
Declaration,  that,  as  well  the  limitation  or  appointment,  as  the  grant 
and  release  thereinbefore  contained,  should  severally  enure  to  the 
uses,  &c.  after  mentioned  (that  is  to  say^,  as  to  all  the  manors  and  he- 
reditaments thereinbefore  appointed  ana  released,  except  such  part  or 
parts  thereof  as  was  or  were  formerly  the  estate  and  inheritance  of  the 
said  Catherine  Bouverie,  or  of  her  ancestbrs,  to  certain  uses  therein 
mentioned ;  and  as  to  such  of  the  said  manors  and  hereditaments, 
whereof  no  use  was  thereinbefore  declared  (being  the  estates  at 
Rougham  and  Wickenhall,  and  elsewhere,  in  Suffolk;)  it  was  thereby 
declared,  that  the  said  appointment  and  release  should  enure  to  the 
following  uses,  viz.  to  tlie  intent  that  the  said  Katherine  Bouverie 
might,  during  the  joint  lives  of  herself  and  the  said  Edward  Bouverie, 
receive  thereout  the  annuity  of  SOOA  provided  for  her  by  the  settlement 
of  1788,  and  also  might  have  and  enjoy  the  powers  and  remedies  by 
that  Indenture  provided  for  securing  the  payment  of  same ;  to  the  in- 
tent that  said  annuity,  and  said  powers  and  remedies,  might  be  pre- 
served and  continued,  corroboiated  and  confirmed  ;  and  subject  there- 
to. To  the  use  of  the  said  John  Lord  Crewe  for  99  years,  to  commence 
from  the  date  of  the  said  Indenture  of  the  5^2d  November,  1788,  by  war 
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of  coutinuatioii,  corroboration,  and  confirmation  of  the  terra  of  99  y 
thereby  limited,  and  also  by  way  of  continuation,  &c.  of  the  tr 
thereby  declared  of  the  same  term,  remainder  to  the  use  of  the 
Edward  Bouverie  and  his  assigns,  for  life,  sans  waste,  renudndc 
the  use  of  the  said  John  Thomas  Batt,  and  Robert  Blake,  and 
heirs,  during  his  life,  to  preserve  contingent  remainders,  remaind 
the  use  of  the  said  Katherine  Bouverie,  and  her  assies  for  her 
sans  waste,  by  way  of  corroboration  of  the  life-estate  limited  to  hi 
the  said  settlement  of  1788,  remainder  to  the  use  of  the  said 
Thomas  Batt,  and  Robert  Blake,  and  their  heirs,  during  her  life,  to 
«ervc  contingent  remainders,  remainder  to  tlie  use  of  the  said  P 
Pleydell  Bouverie,  and  John  Dorrien,  their  executors,  &c.  for  500  vi 
from  the  decease  of  the  survivor  of  said  Edward  Bouverie  and  Ka 
rine  his  wife,  by  way  of  continuation,  corroboration  and  confirms 
of  the  term  of  500  years,  limited  by  the  said  settlement  of  1788, 
also  by  way  of  continuation,  &c.  of  the  trusts  thereby  declared  of 
same  term,  remainder  to  the  use  of  the  said  Everard  William  Bo 
rie  and  his  assigns,  for  life,  sans  waste,  remainder  to  the  use  of 
said  Jolm  Thomas  Batt  and  Robert  Blake,  and  their  heirs,  durinj 
life,  to  preserve  contingent  remainders ;  remainder  to  the  use  ol 
first  ana  other  sons  of  the  said  Everard  William  Bouverie,  succesi 
ly  in  tail  male  ;  with  divers  remainders  over  in  favour  of  Mr.  Bo 
ne's  younger  sons  and  daughters,  and  their  respective  issue,  in  s 
settlement.  And  in  the  said  Indenture  is  contained  the  foliot 
proviso  :  "  Provided  always,  and  it  is  hereby  agreed  and  declared 
and  between  the  said  parties  to  these  presents,  that  it  shall  and  i 
be  lawful  to  and  for  the  said  John  Tliomas  Batt  and  Robert  Blake, 
the  survivor  of  them,  and  the  executors,  administrators  and  a*sis;u 
such  survivor,  at  anv  time  or  times  hereafter,  at  the  request  ami 
the  direct  ion  in  writing  of  the  said  Edward  Bouverie,  during  his 
anfl  aftor  his  decease,  then  at  the  request  and  by  the  direction  in  i 
ing  of  any  person,  who  by  virtue  of  the  limitations  hereinbelore 
taiued  shall  be  tenant  for  life  in  possession  of  any  of  the  manors 
other  hereditaments  hereby  severally  limited  in  strict  settlemtni 
dispose  of  and  convey,  either  by  way  of  absolute  sale,  or  in  excli; 
for,  or  in  lieu  of,  other  manors,  lands,  or  hereditaments,  to  be  sif 
somewhere  in  that  part  of  Great  Britain  called  England,  or  la 
principality  of  Wales,  all  or  any  part  of  the  said  manors,  hereditame 
and  promises,  of  which  the  said  Edward  Bouverie,  or  such  other  ] 
son,  shall  be  such  tenant  for  life  as  aforesaid,  and  the  inheritance  th 
of.  in  foe-simple,  to  any  person  or  persons  whomsoevr,  for  such  \ 
or  ]>ricos  in  money,  or  for  such  equivalent  or  recompense  in  mai 
lands,  and  hereditaments,  as  to  them  the  said  John  Thomas  Batt 
RoU  rt  l»lako,  or  the  survivor  of  them,  or  the  executors,  adminis 
or  a'<>is:ns  (»f  such  survivor,  shall  seem  reasonable  :  And  that  for 
purpose  of  oflectuating  such  disj)ositions  or  conveyances,  ^but  no' 
am  other  purpose,)  it  shall  and  maybe  lawful  to  and  for  the  said  , 
ThcMias  Rait  and  Robert  Blake,  and  the  survivor  of  tlien\,  and  l!ie 
cnfors,  administrators,  or  assl;j:ns  of  such  survivor,  with  such  con 
and  approbalinn,  and  so  tesliiied  as  aforesaid,  by  any  deed  or  iU 
instrument  or  instruments  in  writing,  sealed  and  delivered  by  the: 
him  in  the  presence  of  and  attested  by  two  or  more  credible  witr 
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e^f  absolutely  to  revoke,  determine,  and  make  void  all  and  every  or 
any  of  the  uses,  thists,  powers  and  provisoes  hereinbefore  limited,  de- 
clared and  expressed  of  or  concerning  the  said  hereditaments  and  pre- 
mises so  proposed  to  be  sold  or  conveyed  in  exchange  as  aforcsaia,  or 
any  part  or  parts  thereof  respectively ;  and  by  the  same  or  any  other 
deed  or  deeds,  instrument  or'instrumeuts  in  writing,  to  limit,  declare, 
direct  or  appoint  any  use  or  uses,  estate  or  estates,  trust  or  trusts  of 
the  said  p,emises,  or  any  part  or  parts  thereof,  which  it  shall  be  thought 
necessary  or  expedient  to  limit,  declare,  direct  or  appoint,  in  order  to 
effectuate  such  sales,  dispositions  and  conveyances  as  aforesaid  :  And 
also,  that  upon  any  such  exchange  as  aforesaid,  it  shall  and  may  be 
lawful  for  the  said  John  Thomas  natt  and  Robert  Blake,  and  the  sur- 
vivor of  them,  and  the  executors,  administrators  or  assigns  of  such  sur- 
vivor, to  give  or  receive  any  sum  or  sums  of  money,  by  way  of  equali- 
ty of  exchange ;  and  also,  that  upon  payment  of  the  money  to  arise  by- 
sale  of  the  said  premises,  or  any  part  thereof  respectively,  or  for  any 
money  to  be  paid  by  way  of  equality  of  exchange,  or  any  part  thereof, 
it  shall  and  may  be  lawful  for  the  said  John  Thomas  Batt  and  Robert 
Blake,  and  the  survivor  of  them,  and  the  executors,  administrators  and 
assigns  of  such  survivor,  to  sign  and  give  receipts  for  the  money  for 
which  the  same  shall  be  so  sold,  or  so  to  be  paid  by  way  of  equality  of 
exchange,  as  aforesaid,  and  that  such  receipts  shall  be  sufficient  dis- 
charges to  the  person  or  persons  paying  the  same  respectively,  for  the 
money  for  which  the  same  shall  be  so  given,  or  for  so  much  thereof  as 
in  such  receipts  shall  be  acknowledged  or  expressed  to  be  received, 
and  that  the  person  or  persons  paying  the  same  respectively ;  his,  her 
or  their  heirs,  executors,  administrators  or  assigns,  shall  not  afterwards 
be  answerabl  e  or  accountable  for  any  loss,  mis -application  or  non- 
application  of  such  monies,  or  be  in  any  wise  obliged  or  concerned  to 
see  to  the  application  thereof,  or  any  part  thereof  respectively."  With 
the  usual  direction  to  lay  out  the  sale  monies  in  the  purchase  of  lands 
to  be  settled  to  the  uses  before  named. 

6th  February,  1813^ — ^By  articles  of  agreement  of  this  date  made  be- 
tween the  said  Edward  Bouverie  of  the  one  part,  and  Robert  Roper, 
of  Wickenhall,  in  Suffolk,  gentleman,  (the  plaintiff,)  of  the  other  part ; 
the  said  Edward  Bouverie  agreed  to  sell,  and  the  said  Robert  Roper 
agreed  to  purchase,  at  the  price  of  30,000/.,  the  manor  of  Wickenhall 
in  Suffolk,  and  the  messuage,  lands  and  hereditaments  called  Wicken- 
hall Farm,  and  the  inheritance  in  fee-simple,  and  possession  thereof, 
10,000/.,  part  of  the  purchase-money,  to  be  paid  on  the  execution  of 
the  conveyance,  and  tiie  residue  lo  be  secured  by  mortage  of  the  pre- 
mises till  11th  October,  1815.  And  that  said  Edward  Bouverie  should, 
on  or  before  the  11th  October,  1813,  upon  receiving  said  10,000/.  and 
such  mortgage,  execute  proper  conveyances  of  the  said  estates  under 
a  good  title  unto  said  Robert  Roper,  his  heirs  and  assigns. 

11th  October,  181.>-— The  said  Robert  Roper  paid  the  said  10,000/. 
to  Mr.  Bouverie's  trustees  upon  their  receipt,  but  took  no  conveyance. 

17th  January,  181 G. — And  on  the  17th  January  1816  resold  the  es- 
tate by  auction  to  Mr.  Halifax  (the  defendant),  for  20,000/1,  (exclusive 
of  timber,  which  is  to  be  taken  at  a  valuation,)  the  defendant  paid  a 
deposit  to  the  auctioneer  of  3,000/.  The  defendant  has  not  complet- 
ed his  purchase,  in  consequence  of  objections  taken  by  his  consul  to 
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mainders,  &c-  expectant  on  the  estate-tail.  This  is  a  power  which 
must  act  on  the  land  before  it  becomes  subject  to  the  estate-tail,  by 
substituting  other  land  in  its  place.  It  is  against  all  justice  that  the 
tenant  in  tail  should  destroy  the  power,  without  the  concurrence  of 
the  parties  interested.  Therefore  the  power  is  undisturbed  by  the  re- 
covery. 

"  Then  it  is  said,  that  if  the  common  recovery  did  not  destroy  it, 
it  was  destroyed  by  the  deeds  of  December,  1811,  in  which  the  trus- 
tees joined,  and  were  granting  parties.  We  much  doubt  whether  a 
power  of  this  sort  could  be  destroyed  by  the  trustees — ^It  is  a  naked 
authority  for  the  benefit  of  other*-— but  we  are  clear  that  it  has  not 
The  deeds  of  1811,  operate  as  an  execution  of  the  power,  and  an  ap- 
pointment by  B.  and  his  son  under  that  power ;  but  by  the  terms  of 
the  deed  they  act  only  on  so  much  of  the  estate  as  attended  and  fol- 
lowed the  estate -tail.  By  the  terms  of  the  deed,  all  previous  to  the 
estate-tail  is  left  untouched.  The^  remain  on  the  operation  of  the 
deed  of  1788,  and  the  trustees  retain  their  authority  under  that  deed. 

"  Tliirdly,  Whether  a  good  title  can  be  made  ? 

"  It  is  not  necessary  to  say  more  on  the  power  of  1811,  because  we  are 
of  opinion,  that  under  the  deed  of  1788,  there  remains  to  the  trustees 
full  authority,  and  we  are  of  opinion  that  a  good  title  may  be  executed 
by  the  trustees.  And  if  these  are  the  questions  upon  which  our  opi- 
nion is  required,  we  are  of  opinion  the  plaintiff  is  entitled  to  recover. 
And  we  do  not  mean  to  intimate  that  there  are  any  other  points  in  the 
case  to  prevent  his  recovery. 

Judgment  for  the  plaintiff. 

Sketch  of  an  Argument  in  favour  of  the  Destruction  of  the  Powers. 

The  first  point  is,  that  the  powers  were  destroyed  by  the  recovery. 

The  powers  of  sale  and  exclian^  were,  with  reference  to*  the  es- 
tates created  by  the  settlement,  shifting  uses :  Thus,  take  the  settle- 
ment to  be,  to  Mr.  Bouverie  for  life  ;  remainder  to  trustees  and  their 
heirs,  during  his  life,  to  preserve  contingent  remainders ;  remainder  to 
his  son  in  tail,  with  remainders  over,  and  with  the  power  of  sale  and 
exchange.  The  use  to  be  created  by  the  power  would  be  a  shifting 
use;  for  the  estate  created  by  the  execution  of  it,  viz.  the  fee  in  the 
purchaser,  would  take  place  in  derogation  of  the  estates  limited  by  the 
settlement ;  that  is,  they  would  cease,  and  the  use  of  the  fee-simple 
would  shift,  and  become  vested  in  the  purchaser.  The  power  itself 
therefore  may,  with  sufficient  propriety,  be  called  a  shifting  use. 

Now,  suppose  the  estate  to  be  limited  in  the  manner  above  mention- 
ed, but,  instead  of  the  power  of  sale  and  exchange,  a  clause  to  be  intro- 
duced, providing,  that  upon  payment  by  A  of  100/.  the  uses  shall  cease, 
and  the  fee  vest  in  him,  that  is  strictly  a  shifting  use. 

In  the  case  last  put,  it  is  clear,  beyond  a  doubt,  that  if  a  recovery 
be  suffered  by  Mr.  Bouverie  and  his  son,  before  A  pay  the  100/.  the 
shifting  use  would  be  effectually  barred.  Indeed  it  is  so  clear  that  a 
recovery  will  bar  such  shifting  uses,  that  it  is  settled  that  estates  may 
be  made  to  shift  at  any  time,  liowever  remote,  where  there  is  a  regu- 
lar estate-tail  limited ;  because,  as  the  tenant  in  tail  can  by  a  recovery^ 
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bar  the  estate -tail,  aud  also  the  shifting  use,  there  is  uo  dangei 
petuity.    NlchoUs  v.  Sheffield,  2  Bro.  C.  C.  215, 

The  doctrine  goes  fartiier.  A  recovery  by  tenant  in  tail  in 
bar  a  condition  annexed  to  the  estate-tul.  A  gift  to  .4  in  tai! 
minable  upon  his  non-payment  of  1,000/L,  witli  remainders  < 
suffers  a  common  recovery  before  the  day  of  payment  of  the 
and  does  not  pay  the  money,  yet,  because  he  was  tenant  in  U 
he  suffered  the  recovery,  by  that  he  bars  all.  See  1  Mod.  Ill 
this  is  laid  down  by  Lord  Male  ;  and  see  Ptillen  v.  Heady,  2  A 

If  this  be  so,  where  the  event  upon  which  the  use  is  to  shift, 
person  who  is  to  take  it,  are  marked  out  by  the  settlement,  let 
sider  how  the  case  stands,  where,  as  in  the  present  case,  a  pen 
is  introduced  in  the  settlement. 

All  the  uses  are  created  out  of  the  original  seisin,  whether  1 
designated  by  the  deed,  or  a  power  of  designation  is  given  i 
person  named  in  the  deed  :  in  this  respect  the  uses  are  similai 
it  seems  to  be  wholly  immaterial  whether  the  shiftinjg  use  is  lii 
the  deed  creating  the  primary  use,  or  under  a  power  m  the  deed 
if  a  fee  be  limited  to  wiui  a  proviso,  that  if  B»  die  in  his  1 
C  shall  have  the  fee ;  A.  takes  a  qualified  fee,  and  without  auj 
to  defeat  the  shifting  use,  which  on  the  happening  of  the  event 
once  arise  and  take  effect  by  relation  out  of  the  original  sebu 
power  be  given  to  C,  in  the  same  event,  to  revoke  the  use  to 
limit  it  to  B,  on  the  execution  of  the  power  the  use  to  B, 
take  eiiect  in  the  same  manner  as  if  it  had  been  inserted  in  th 
nal  deed  in  the  place  of  the  power.  There  is  therefore  no  disi 
between  the  cases. 

Now  put  our  case.  We  have  seen  that  if  the  shifting  use  wer 
ed  by  the  settlement  itself,  the  recovery  would  bar  it ;  why  she 
the  recovery  have  the  same  effect,  where  a  power  is  given  to 
shi flinty  use,  which  would  take  effect  in  derogation  of  the  esta 
The  power  is  for  this  purpose  the  same  as  a  itse  expressly  limii 
is  unimportant,  both  the  persons  taking  under  the  shifting  use 
tenant  in  tail,  whether  the  estate-tail  is  to  be  defeated  by  a  c 
the  deed  providing  at  once  for  the  event,  or  by  a  clause  giving 
person  a  power  to  name  the  event.  If  the  event  provided  for 
or  the  power  be  exorcised  [as  the  case  may  be^  before  a  recov 
estate-tail  will  be  defeated.  If  a  recovery  be  hrst  suffered,  ihi 
pov^  er,  which  ever  it  is,  will  necessarily  be  defeated. 

Trv  the  point  thus  : 
A  limitation. 

To  the  use  ni'  Ji  and  the  heirs 
of  her  body,  bv  a  Searle  to  be  be- 


provided,  and  upon  condition, 
th;ii  il"  >he  do  many  any  but  a 
Scnrh\  ilwit  tlien  it  shall  be 

To  ,/.  .v.  ann  his  heirs. 

case  is  put  by  Lord  HoUy 
in  Pa<xr  and  1 /.ay ward,  as  a  case 
in  v.hicii  a  recovery  before  the 
event  w  ould  bar  the  gift  over. 


A  limitation. 
To  the  use  of  A  and  tli 
of  her  body,  by  a  Searle  t< 
gotten. 

Provided,  and  uj)on  co 
that  if  B  sell  the  estate,  c 
point  it  to  a  purchaser, 
shall  be 

To  the  purcliaser  and  hi 
This  is  our  case,  and  it  i 
respect  distinguishable  fr 
one  on  the  other  side. 
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It  must  be  kept  in  view,  that  powers  cannot  be  compared  with  con- 
ditions at  common  law.  Thus,  m  BuUock  v.  TTiome,  Mo.  615,  Wal- 
MESLEY,  J.  held,  that  a  lease  for  years  does  not  suspend  the  power  of 
revocation,  if  it  be  raised  by  way  of  use ;  otherwise^  if  it  is  of  a  condition 
annexed  to  an  estate  in  possession.  And  the  Court  held,  that  if  one  has 
a  power  of  revocation  entire,  and  he  extinguishes  or  suspends  the  pow- 
er in  part,  he  may  still  revoke  for  the  residue,  if  it  be  by  way  of  use ; 
but  not  so  of  a  condition  annexed  to  the  land. 

The  circumstance  of  the  tenant  for  life  having  in  this  case  not  in- 
tended to  destroy  his  powers,  is  of  no  weight.  The  question  is,  what 
was  the  effect  of  the  recovery  ? 

The  reversion  reserved  to  him  was  wholly  unimportant ;  because, 
although  that  remained  in  him,  yet  the  powers  were  over-reached  by 
the  recovery.  The  20,0001.  clause  is  also  of  no  effect  in  this  case ;  it 
would  revest  in  him  his  estate  for  life.  TTiat  the  recovery  never  could 
over-reach,  but  it  could  not  bring  back  with  it  the  powers  which  the  re- 
coverv  did  over-reach.  A  clause  to  this  effect  was  originally  intro- 
duced, in  order  to  guard  the  estate  for  life  against  the  incumbrances  of 
the  tenant  in  tail. 

Upon  the  first  point,  then,  the  argument  stands  thus : 

A  shifting  use,  limited  by  the  deed,  would  be  defeated  by  the  reco- 
very, whatever  was  the  intention  of  the  parties. 

A  power  is  a  shifting  use,  and  must  therefore  also  be  defeated  uy 
the  recovery. 

And  the  circumstances  of  this  case  cannot  vary  the  rule  of  law. 

If  it  should  be  held,  that  new  powers  were,  upon  the  intention,  re- 
served or  created  by  the  recovery  deed,  yet  that  would  not  help  the 
title ;  because,  such  new  powers  could  not  over-reach  the  subsisting 
estates  under  the  first  settlement,  which  were  not  over-reached  by  the 
recovery. 

Secondly. — If,  however,  the  recovery  did  not  destroy  the  power,  yet 
the  subsequent  settlement  effectually  released  it 

If  the  powers  were  not  destroyed  by  the  recovery,  the  estates  after 
the  recovery  stood  limited.  To  the  use  that  Mrs.  Bouverie  might  re- 
ceive pin-money  ;  remainder  to  a  trustee  for  a  term  of  years  to  secure 
it ;  remainder  to  Mr.  Bouverie  for  life ;  remainder  to  trustees  and 
their  heirs,  during  his  life,  to  preserve  contingent  remainders ;  re- 
mainder to  Mrs.  Bouverie  for  life ;  remainder  to  trustees,  as  before,, to 
preserve ;  remainder  to  trustees  for  500  years,  upon  trusts ;  remainder 
to  such  uses  as  Mr.  Bouverie  and  his  son  should  appoint  In  default 
of  appointment,  to  the  son  in  tail ;  remainder  to  the  lather  in  fee ;  wiUi 
a  power  of  sale  in  the  trustees,  and  the  survivor  of  them,  and  the  heirs 
and  assigns  of  such  survivor,  with  the  consent  of  Mr.  and  Mrs.  Bou- 
verie or  the  survivor. 

The  trustees  were  Mr.  Batt  and  Mr.  Blake.  In  this  state  of  things 
the  deed  of  1811  was  executed. 

By  that  deed  the  joint  power  of  Mr.  Bouverie  and  his  son  was  exer- 
cised, and  the  estates  were  limited  to  the  uses  after  mentioned  :  sub- 
ject "  To  the  uses,  estates,  and  powers,  by  the  recovery-deed  limited 
or  confirmed  antecedently  to  the  joint  power." 

This,  of  coarse,  is  immaterial.  The  power  was  expressly  upon  its 
creation,  as  far  as  the  parties  could  do  it,  made  subject  to  certain  uses. 
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estates,  and  powers,  and  therefore  they  could  only  execute  the  { 
subject  to  them.  The  eftect  must  have  been  the  same,  whethe 
execution  of  the  power  had  been  expressed  to  be  subject  to  the 
uses,  &c.  or  not,  because  it  was  upon  its  creation  made  sub|< 
them. 

Then  comes  the  second  witnessing  part  of  the  deed,  by  whic 
Batt,  Mr.  Blake,  and  Mr.  and  Mrs.  Bouverie,  convey  the  estate 
subject,  and  without  prejudice  €uqforcsaidf  To  the  use  that  Mrs.  Boi 
might  receive  pin-money ;  remainder  to  a  trustee  for  a  term  of 
to  secure  it ;  remainder  to  Mr.  Bouverie  for  life  ;  remainder  i 
trustees  and  their  heirs,  during  his  life,  to  preserve  contingent  rej 
ders ;  remainder  to  Mrs.  Bouverie  for  life  ;  remainder  to  the  tni 
as  before,  to  preserve ;  remainder  to  trustees  for  500  years,  upon  ti 
remainder  to  Edward  Bouverie  the  son,  for  life ;  rennainders  over; 
a  power  of  sale  and  exchange  to  the  trustees,  and  the  survivor  of 
and  the  executors,  adniinistratora,  and  assigns  of  such  survivor,  i 
request  of  Mr.  Bouverie  during  his  life,  and  after  his  decease  \ 
request  of  the  tenant  for  life  in  possession,  during  his  or  her  life 

Mr.  Batt  and  Mr.  Blake  were  the  trustees.  In  regard  to  the 
veyance  being  subject  as  cforeaaid,  that  if  it  mean  any  thing, 
mean,  subject  to  such  of  the  estates,  &c.  as  the  parties  could  m 
feat  by  their  conveyance ;  or  it  might  mean,  subject  to  the  power  ' 
they  had  before  exercised.  It  could  not  mean,  subject  to  elf  the 
vious  estates,  &c.;  because  Mr.  Bouverie  and  the  trustees  act 
conveyed,  and  of  course  their  conveyance  necessarily  passed,  th< 
tates  vested  in  them :  they  could  not  have  joined  for  any  other 
pose. 

It  is  manifest  that  the  parties  infemlcdy  as  far  as  they  could,  t 
feat  the  old  settlement,  and  to  re-seltlc  tlie  estate.  It  is  clear  thi 
parties  were  comjietent  to  release  the  ])n\vers  as  wqU  a??  to  convey 
particular  estates.  And  it  would  defeat  tlicir  intention,  not  to 
Sider  the  setllement  of  1811  as  a  release  of  the  powers. 

The  intention  cf  the  parlies  1<>  rest  the  title  as  far  as  they  cou 
tlie  last  settlement,  is  manifest  from  several  circumstances :  viz. 

1.  The  concurrence  of  the  trustees,  as  conveying  parties,  ^ 
could  not  be  necessary  under  any  other  view  of  the  case.  Their 
currenee  Mas  in  no  wise  necessary,  if  the  old  powers  and  esta 
them  were  intended  to  be  left  untouched. 

2.  The  re-limitation  of  the  old  tfscif  which  had  ?iof  been  affecied  I 
recovery.  This  was  not  essential,  and  could  only  be  done  becau:^ 
parties  did  not  wish  to  have  again  recourse  to  thV  old  settlement 

3.  The  insertion  of  a  new  power  of  sale  and  exchange.    The  oIl 
not  affected  by  (he  recovery,  were,  we  have  seen,  re -limited.  Bi 
stead  of  repeatinf^  the  old  power  of  sale  and  exchange,  a  7%€w  one 
troduced. 

Is  not  this  irresistible  evidence  of  the  intention  of  the  parties 
to  save  the  old  power  ?  Can  it  be  contended  that  the  powers  \ 
would  be  co-existent  and  co-extensive  could  be  intended  to  subsii 
gether,  althougli  they  are  to  be  exercised  by  different  persons? 

The  old  power  miglit  be  exercised  by  tlic  trustees,  or  the  sur 
of  them,  or  the  heirs  or  assigns  of  such  survivor,  with  the  conse 
Mr»  ar.i*  Mrs.  BovvEnii:. 
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The  new  power  was  given  to  the  trustees,  and  the  survivor  of  them, 
and  the  erecutorH,  administrators  and  assigns  of  such  survivor,  with  the 
consent  of  Mr.  Bouverie  alone. 

Are  these  powers  which,  with  consistency,  can  ride  over  the  same 
estate  at  the  same  time  ?  If  the  trustees  were  dead,  the  heir  of  the 
survivor,  with  the  consent  of  Mr,  and  Mrs.  Bouverie,  and  the  executor 
or  administrator,  with  the  consent  of  Mr.  Bouverie^  might  execute  the 
two  powers  at  one  and  the  same  time.   Which  would  prevail  r 

The  intention  must  have  been  to  release  the  power ;  but  even  if  such 
was  not  the  intention  of  the  parties,  the  deed  of  1811  operated  as  a  re- 
lease of  the  powers. 

It  may  be  argued  that  the  power  was  appendant  as  to  the  estate  of 
the  trustees,  and  of  Mr.  Bouverie,  and  in  eross  as  to  the  other  estates. 
But  the  consequence  would  not  follow,  &at  the  release  of  1811  still 
left  the  old  powers  in  esse,  so  far  as  thej  rode  over  the  estates  in  res- 
pect of  which  they  were  collateral.  This,  where  such  is  the  intention, 
js  the  rule  in  regard  to  some  powers.  For  example,  a  power  to  a  te- 
nant for  life  to  charge  100/.  on  the  estate  may  well  aubsist  in  regard 
to  the  estates  in  remainder,  although  he  has  departed  with  his  life-es- 
tate. But  here  the  power  in  its  creation  was  intended  to  pass  the 
whole  fee.  When  the  donees  of  it  by  their  own  act  prevented  them- 
selves from  exercising  it  to  that  exent,  it  became  void  in  toto.  For 
nothing  less  than  the  fee  could  be  sold,  because  the  price  of  the  whole 
fee  was  to  be  obtained  for  the  estate  which  was  to  be  laid  out  in  the 
purchase  df  another  estate,  to  be  settled  to  the  same  uses.  Of  course 
the  estate  could  not  be  sold  under  the  power  reserving  to  Mr.  Bouve- 
rie his  life -estate.  For  the  mone^  would  be  necessarilv  laid  out  in 
the  purchase  of  other  estates  to  which  Mr.  Bouverie  would  also  be  en- 
titled for  life ;  and  the  trustees  could  not  at  once  settle  the  new  es- 
tate on  the  persons  in  remainder.  It  equally  follows,  that  if  the  do- 
nees of  the  power  have  departed  with  the  estate  in  possession  for  a 
particular  interest  which  they  cannot  afterwards  defeat,  they  cannot 
execute  the  power  at  all.  For  it  no  longer  rides  over  the  entire  inter- 
est in  the  subject,  which  entire  interest,  and  which  only,  was  to  be  sold 
under  the  power. 

Our  case  is  dist^guishable  from 

1.  A  lease  granted  by  a  tenant  for  life,  under  a  power  in  the  settle- 
ment, because  the  power  of  sale  in  its  creation  was  made  subject  to 
the  exercise  of  the  power  of  leasing. 

2.  An  interest  vested  in  another  person,  which  is  defeated  by  the 
execution  of  the  power  of  sale,  because  there  the  power  does  convey 
all  which  the  parties  intended  it  should. 

Here  the  parties  cannot  execise  the  power  in  opposition  to  their  own 
conveyance ;  and  they  cannot  exercise  the  power  tor  the  remaining  in- 
terest, because  that  is  contrary  to  the  intention  of  the  settlement 
creating  the  power. 

Of  course  an  exercise  of  tiie  two  powers  cannot  make  a  good  title. 
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10th  July,  1713* — Lord  C.  J.  Parker,  Powvs  and  Eyre,  Justices,  cer- 
tified that  thej,  with  the  late  Mr.  J.  Powell,  heard  counsel  upon  the 
(|uestion,  and  were  all  four  of  opinion  that  the  power  of  revocation  and 
limitation  of  new  uses  in  the  deed  of  March,  1684,  was  fully  executed 
by  the  deed-poll  of  1687;  and  that  Uie  further  power  in  tne  deed  of 
March,  1684,  to  revoke  any  new  limitation  or  appointment,  was  void 
in  the  creation  as  to  such  uses  as  should  afterwajrds  be  newly  limited, 
unless  a  power  of  revocation  should  be  again  expressly  reserved,  which 
they  thought  was  not  done  by  the  recital  of  the  powers  in  the  deed- 
poll  of  1687,  and  consequently  that  the  uses  limited  in  the  deed-poll 
were  not  revoked  b^  the  deed  of  1704,  and  that  all  four  were  ready  to 
have  given  their  opinion  accordingly ;  but  some  of  the  counsel  for  the 
defendant  desiring  to  be  further  heard,  they  three  (since  the  death  of 
Justice  Powell)  had  heard  counsel  again,  but  saw  no  reason  to  alter 
their  opinions. 

18th  July,  1713w — Lord  Harcourt  concurred  in  the  opinion  of  the 
Judges,  and  decreed  accordingly. 

1717. — From  this  decree  there  was  an  appeal.  The  reasons  for  the 
appellant  were  signed  bj  Northey,  Raymond,  and  Jodrell ;  and  they 
insisted,  1.  That  the  original  power  reserved  to  revoke  all  new  uses 
was  valid,  for  the  intent  of  the  party  ought  to  be  the  guide  in  these 
cases ;  and  this  intent  was  as  fully  expressed  by  the  proviso  precedent 
to  the  uses  in  the  deed  of  1687,  as  it  could  ever  be  by  any  proviso  sub- 
sequent, which  had  there  been,  it  was  admitted  the  uses  created  by 
the  deed  of  1704  would  have  been  eood.  And  £.  That  the  orieinal 
powers  were  only  partially  executed  by  the  deed-poll  of  1687 ;  ana  the 
further  power  to  revoke  such  new  uses  was  still  subsisting,  and  such 
an  ori^nal  existing  power  had  never  been  determined,  before  this,  to 
be  void.  On  the  other  hand,  the  only  legal  reason  insisted  upon  by 
Powjs  and  Cowper,  who  signed  the  reasons  for  the  Respondent,  was, 
that  if  such  ambulatory  and  endless  powers  of  revocation  (power  with- 
in powers,  and  without  precedent  in  the  law)  were  allowed,  purcha- 
sers, and  marriage  settlements,  with  ease  mignt  be  defeated,  and  titles 
be  rendered  precarious  and  uncertain. 

This  case  was  ably  argued  in  die  House  of  Lords  by  Sir  Thomas 
Powvs  and  Sir  Peter  King  for  the  Respondents,  and  by  Sir  Edward 
Nortney  for  the  Appellant 

Both  sides  insisted  upon  the  resolution  in  Dlgges's  case,  1  Co.  173, 
as  authorities  in  their  favour. 

For  the  Respondent,  it  was  areued,  that  the  power  could  be  exer- 
cised but  once.  And  they  likened  powers  of  this  nature  to  conditions 
at  common  law ;  and  that  at  common  law  such  a  continuing  condition 
as  this  could  not  have  been  created.  They  enlarged  upon  tlie  endless 
contests  which  a  contrary  doctrine  would  introduce,  and  the  danger;) 
and  frauds  to  which  it  would  subject  purchasers,  whilst  on  Uie  other 
hand  it  was  easy  to  add  a  power  of  revocation  where  such  was  the  in- 
tention. And  they  moreover  insisted,  that  as  a  power  of  revocation 
may  be  reserved  toties  qttoties,  this  power  wai  only  tantamount  to  the 
usual  power  of  revocation ;  and  bem^  once  fiiUy  executed  without  a 
new  power  reserved,  was  functus  qficti. 

On  behalf  of  the  Apellant,  it  was  argued,  that  as  the  other  party  ad.- 
mitted  that  a.  power  of  revocation  totiea  quoiies  might  be  newly  reserv- 
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survivor  of  them,  his  executors,  administrators  and  assigns,  in  the  mean 
time,  after  such  investments  shall  be  made  as  aforesaid,  and  until  the 
trusts  hereinbefore  declared  concerning  the  said  stocks,  funds  and  se- 
curities,  shall  be  fully  performed,  with  the  consent  in  writing  of  the 
said  Thomas  Carter  and  Mary  his  wife,  or  of  the  survivor  of  them,  to 
change  such  stocks,  funds  and  securities  for  others  of  the  same  or  the 
like  nature,  as  often  as  it  shall  be  thought  expedient,  subject  neverthe- 
less to  the  trusts  hereinbefore  declared."  And  by  the  said  Inden- 
ture the  said  Thomas  Carter  covenanted  with  the  said  trustees,  that 
if  at  any  time  or  times  thereafter  during  the  said  intended  coverture, 
any  hereditaments  or  real  estate  should  descend  unto,  devolve  upon, 
or  become  vested  in  possession,  reversion  or  remainder,  in  her  the  said 
Mrs.  Proctor,  or  in  tne  said  Thomas  Carter,  in  her  right,  then  and  in 
such  case,  and  immediately  after  the  same  should  happen,  all  and  sin- 
gular such  hereditaments  and  real  estate  should  be  conveyed,  settled, 
and  assured  upon  and  for  the  same  trusts  and  purposes,  and  subject 
to  the  powers,  provisoes  and  declarations  as  thereinbefore  expressed 
and  ^declared,  concerning  the  said  stocks,  funds  and  securities^  or  as 
near  thereto  as  the  nature  of  real  estates  would  admit  of." 

By  Indentures  of  Lease  and  Release,  bearing  date  respectively  the 
18th  and  19th  March,  1806,  and  a  common  recovery  suffered,  in  pur- 
suance of  the  said  Indenture  of  Release,  certain  hereditaments  and  real 
estate  were  conveyed  and  limited  to  such  uses  as  Henry  Proctor,  the 
father  of  the  said  Mary  Carter,  should  appoint,  and  in  default  of  ap- 
pointment, to  the  use  of  all  and  ever^  the  daughter  and  daughters  of 
the  said  Henry  Procter,  as  tenants  m  common,  and  the  several  and 
respective  heirs  and  assigns  of  such  daughter  and  daughters  for  ever. 

The  said  Henry  Proctor  died  in  Januay,  1815,  without  having  made 
any  appointment  of  the  said  estates,  leaving  the  said  Mary  Carter, 
Jane  Proctor,  and  Emma  Anne  Proctor  his  only  daughters. 

The  said  Thomas  Carter,  and  Mary  his  wife,  Jane  Proctor,  and 
Emma  Anne  Proctor,  contracted  to  self  the  said  estates  to  which  they 
became  entitled  under  the  Indentures  of  the  18th  and  19th  March, 
1806 ;  and  in  February  1818  a  bill  was  filed  by  the  trustees  of  the  mar* 
riagc  settlement,  praying  (among  other  things),  that  it  might  be  de- 
clared that  the  plaintiffs  were  entitled  to  have  the  covenant  contained 
in  the  said  Indenture  of  settlement'of  9th  Aueust,  1802,  specifically 
performed  ;  and  that  the  third  part  or  share  of  the  hereditaments  and 
premises,  to  which  the  said  Thomas  Carter  and  Mary  his  wife,  in  her 
right,  had  succeeded,  ought  to  stand  settled  to  uses,  or  upon  trusts, 
and  subject  to  powers  similar  to  or  corresponding  witli  the  trusts  an4 
powers  declared  and  expressed  in  the  said  Indenture  of  settlement,  as 
nearly  as  the  nature  of  the  said  third  part  or  share  would  admit ;  and 
that  it  might  be  further  declared  that  such  powers  ought  to  include 
powers  of  sale,  and  of  partition  and  exchan^  over  the  said  third  part 
or  share,  with  all  necesssary  directions  for  giving  effect  thereto. 

By  a  decree  made  on  t&e  8th  May,  1818  it  was  declared  that  the 
share  and  interest  of  the  defendant,  Mary  Carter,  in  the  premises  in 

Suestion,  were  subject  to  the  covenant  contained  in  the  settlement  of 
th  August,  1802;  and  that  the  settlement  to  be  made  in  pursuance  of 
that  covenant  ou^t  to  contain  powers  of  sale  and  exchange  bj  the 
l^stees,  with  such  consent  as  is  rec^oired  for  changing  the  secnnties, 
wherein  the  share  in  the  5,000/.  motioned  in  the  aetflement  is  inresttA., 
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these  presents  (the  receipt  of  which  said  sum  of  1,000/.,  the  said  John 
Smith  doth  hereby  admit  and  acknowledge,  and  of,  and  from  the  same, 
and  everypart  thereof,  doth  acquit,  release  and  discharge  the  said 
William  Taylor,  his  heirs,  appointees,  executors,  administrators  and 
assigns,  for  ever  by  these  presents,^  and  pursuant  to,  and  by  force  and 
virtue,  and  in  exercise  and  execution  of  the  power  or  autliority  to  him 
for  this  purpose  given  or  limited  by  the  hereinbefore  in  part  recited 
Indenture  of  Release,  and  the  fine  levied  in  pursuance  thereof,  and  of 
every  or  any  other  power  or  authority  in  any  wise  eaabl*ne  him  in  this 
behalf.  He,  the  said  John  Smith,  doth  by  this  present  deed  or  writing* 
by  him  sealed  and  delivered  in  the  presence  of  the  two  credible  persons 
whose  names  are  intended  to  be  hereupon  indorsed  as  witnesses*  at- 
testing the  sealing  and  delivery  of  these  presents  by  him  the  said  John 
Smith,  Direct,  limit,  and  appoint.  That  the  messuages,  lands,  and 
other  hereditaments,  hereinafter  particularly  mentioned  and  intended 
to  be  hereby  granted  and  released,  witli  Oieir  appurtenances,  shall 
henceforth  go,  remain  and  be,  To  the  uses,  upon  and  for  the  trusts* 
intents  and  purposes,  and  with  under  and  subject  to  the  powers,  pro- 
visoes, agreements,  and  declarations,  hereinafter  expressed  or  declar- 
ed of  or  concerning  the  same.  AND  THIS  INDENTURE  ALSO 
WITNESSETH,  that  in  pursuance  and  further  performance  of  the 
said  ai^reement  on  the  part  of  the  said  John  Smith,  and  in  considered 
tion  of  the  sum  of  1,000/.  so  paid  by  the  said  William  Taylor  as  here- 
inbefore is  mentioned,  and  for  and  in  consideration  of  the  sum  of  10«. 
of  like  lawful  money  to  the  said  Thomas  Brown  paid  by  the  said  Wil- 
liam Taylor,  at  or' immediately  before  the  sealing  and  delivery  of 
these  presents  (the  receipt  whereof  is  hereby  acknowledged).  He  the 
said  Ihomas  Brown,  at  the  request  and  by  the  direction  of  the  said 
John  Smith  (testificfl  by  his  being  a  party  to  and  sealing  and  delivering 
these  presents),  hath  bargained,  solcl,  and  released,  and  by  these  pre- 
sents doth  bargain,  sell,  and  release,  and  he  the  said  John  Smith,  Ilath 
granted,  bargained,  sold,  aliened,  released,  and  confirmed,  and  by 
these  presents  doth  grant,  bargain,  sell,  alien,  release,  and  confirm* 
unto  tiie  said  William  Taylor,  (in  his  actual  possession  now  being,  by 
virtue  of  a  bargain  and  sale  to  him  thereof  made  by  the  said  John 
Smitli  and  Thomas  Brown,  in  consideration  of  5s.  each,  by  an  Inden- 
ture, bearing  date  the  day  next  before  the  day  of  the  date  of  these 
presents,  for  the  term  oi*  one  whole  year,  commencing  from  the  day 
next  before  the  day  of  the  date  of  the  said  Indenture  of  bargain  and 
sale,  and  by  force  of  the  statute  made  for  transferring  uses  to  posses* 
ftions),  and  his  heirs.  All,  &c.  [Parcels  and  general  words.]  And  the 
reversion  and  reversions,  remainder  and  remainders,  yearly  and  other 
rents,  issues  and  profits  of  all  and  singular  the  messuages,  lands  and 
other  hereditaments  herein  before  granted  and  released,  or  expressed 
and  intended  so  to  be ;  and  all  the  estate,  right,  title,  interest,  inheri- 
tance, use,  trust,  possession,  property,  possibility,  claim,  and  demand 
whatsoever,  both  at  law  and  in  equity,  of  them  the  said  John  Smith 
and  Thomas  Brown,  and  each  of  them,  of,  in,  to,  from,  and  out  of  the 
same  premises,  and  evei-y  part  and  parcel  thereof,  To  have  and  to 
hold  the  said  messuages,  lands,  hereditaments,  and  all  and  singular 
other  the  premises  herein  before  granted  and  released,  or  expressed* 
and  intencled  so  to  be,  with  their  appurtenances,  ante  the  said  Wil- 
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^nd  as  the  deed  was  rigned  by  the  Woods,  I  think  that  the  attestation 
must  be  understood  to  apply  to  the  signing  as  well  as  the  sealing  and 
delivery.   Thondk  by  the  rules  of  law  siting  is  not  necessary  to  the 
completion  of  a  deed,  yet,  by  long-established  and  universal  practice, 
signing  is  now  considered  as  an  essential  part  of  the  execution  of  a 
deed  ;  and  I  cannot  believe  that  any  man  of  business  now  living  has 
accepted,  or  would  accept,  a  deed  that  was  not  signed,  or  would  attest 
the  execution  of  a  deed  that  was  not  si^ed ;  and  therefore,  when  tiie 
witness  in  this  case  attested  the  execution  (rf*  the  deed  by  the  Woodw^ 
they  must  be  understood  to  attest  the  signing.   I  am  also  of  opinion 
that  in  this  case,  if  for  want  of  the  word  "  signed''  the  first  attestation 
had  been  insufficient,  the  subsequent  attestation  by  the  same  witness- 
es would  have  supplied  the  detect ;  for  it  appears  to  me,  that  by  the 
second  attestation  the  witoesses  must  be  imderstood  only  to  have  done 
that  more  formally  which  they  had  in  effect  done  before,  and  which 
they  must  know  to  have  been  done,  by  seeine  dieir  statures  upon  the 
instrument.   I  am  also  of  opinion,  that  if  vie  former  attestation  had 
not  been  made,  the  second  attestation  alone  would  have  been  sufficient : 
as  I  think  that  the  witnesses  might  at  any  time  after  the  execution  of 
the  deeds,  and  the  consent  of  the  Woods  wn^itT  their  hands  and  seals, 
have  signed  the  attestation.   The  word  "  attest,''  in  its  strict  and  pro- 
per sense,  I  apprehend,  means  only  witnesses,  or  bearing  witness  to ; 
and  the  princi[Kil  object  in  requiring  tliat  an  instrument  should  be  ex- 
ecuted in  the  presence  of  witnesses  is,  that  they  nay  see  that  the  in- 
strument is  properly  and  fairly  executed  ;  but  m  the  ordinary  use  of 
the  word  "  attest,"  as  applied  to  the  execution  of  deeds,  it  is  under- 
stood to  require  that  the  witnesses  should  attest  in  writing ;  the  prin* 
cipal  end  of  which  seems  to  be  to  preserve  evidence  of  the  instrument's 
being  executed  in  the  presence  of  the  witnesses  required ;  but  I  know 
no  rule  or  case  which  requires  that  the  attestation  should  be  immedi- 
ately written  at  the  time  of  the  execution  of  the  instrument,  or  within 
any  particular  limited  time  after  its  execution  ;  and  therefore,  so  long 
as  the  witnesses  live  and  remember  the  transaction,  they  may,  1  think, 
properly  write  or  sien  their  attestation  ;  and  unless  there  is  some  evi- 
dence of  fraud  in  the  case,  they  must  be  presumed  fairly  to  do  so. 
The  death  of  the  party  whose  act  they  are  to  attest,  does  not,  I  think, 
furnish  any  objection  to  their  signing  the  attestation  after  his  death, 
because  when  he  has  once  signed  or  executed  in  the  presence  of  wit- 
nesses the  instrument  to  be  attested,  he  has  done  all  tnat  is  to  be  done 
by  him,  and,  as  far  as  respects  him,  it  is  completed,  and  he  cannot 
rescind  or  annul  it,  although  it  will  not  be  effectual  as  against  others, 
unless  the  person  to  whom  it  is  delivered  shall  procure  the  witnesses 
to  attest  it   The  only  objection  that  I  know  to  have  been  made  to  the 
witnesses  signing  their  attestation  at  a  distant  time,  i!>,  that  it  might 
afford  an  onportunity  for  fraud  ;  but  I  think  that  this  objection  is  of  no 
weight    Ir  the  fraud  apprehended  is,  that  witnesses  might  be  prevailed 
upon  fraudulently  to  attest  an  instrument  which  they  had  not  seen 
executed,  such  fraud  would  not  be  prevented  by  requiring  that  the  at- 
testation should  appear  to  be  signed  at  the  time  of  the  execution  of 
the  instrument,  because  the  witnesses  might  nevertheless,  without  any 
danger  of  detection,  fraudulently  sign  an  attestation,  and  either  put  no 
date  to  it,  in  which  cane  it  would  be  presumed  to  be  written  at  the 
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If  0.7. 

Tempest  v.  Sabine  (h). 

Follexfen  v.  Melmere. 

Chancery,  29th  June,  1743. 

24th  November^  1702.  By  a  marriage  settlement,  a  term  of  600 
years  was  created  to  raise  and  pay  to  younger  children  such  sums  ai 
the  father  should  think  fit,  and  as  he  by  deed  or  will  should  appoint, 
and  subject  to  and  chargeable  with  the  same  upon  trust  to  attend  the 
inheritance.  The  father,  who  was  tenant  for  life,  and  the  eldest  son 
of  the  man  who  was  tenant  in  tail,  sufiered  a  recovery  to  the  use  of  the 
father  in  fee,  but  the  recovery  did  not  destroy  the  term.  The  father 
and  son  made  a  mortgage  in  fee,  and  the  father  covenanted  not  to  make 
any  appointment  of  portions  to  over-reach  the  mortgage.  By  his  will 
he  devised  the  estates  to. trustees,  to  sell  and  pay  the  incumbrances 
and  his  debts ;  and  out  of  the  remainder  of  the  money  to  jmy  his  se- 
cond son  1,000/.,  and  to  his  two  daughters  3,000/.  a-piece.  The  second 
son  and  two  daughters  insisted  that  the  will  operated  as  an  appoint- 
ment of  portions  under  the  term,  and  that  they  were  entitled  pnor  to 
the  mortgages.  By  the  decree  made  by  the  Lord  Chancellor,  after 
stating  that  a  (juestion  arising  whether  the  portions  and  maintenance 
given  by  the  said  will  out  of  the  residue  of  the  mone^  arising  by  sale 
of  the  real  estate,  ought  to  be  considered  as  an  execution  of  the  power 
vested  in  the  said  testator  b;^  his  marriage  settlement,  touching  por- 
tions and  maintenances  for  his  younger  cnildren,  and  as  a  charge  on 
the  term  of  600  years  thereby  limited,  his  Lordship  declared  that  the 
same  could  not,  under  the  circumstances  of  the  case,  be  considered  as 
an  execution  of  the  said  power,  or  a  charge  on  the  said  term  of  600 
years ;  and  therefore. 

Did  order  and  decree  the  said  Wm.  Freeman,  the  surviving  trus- 
tee of  the  said  term,  to  assign  the  same  to  attend  the  inhm- 
tance,  or  for  the  benefit  of  any  purchaser  or  purchasers  of 
the  said  estate,  as  the  said  Master  shall  direct 

(A)  PMfeiS^)»ra,p.2S5.n. 


No.  8. 

WaUop  V.  Earl  of  Portsnumth,  Rolls,  25th  April,  1752  (t). 

BY  INDENTURES  of  Lease  and  Release,  of  the  25th  and  26th  days 
of  May,  1742,  the  Release  beins  of  four  parts,  and  made  between  Wil- 
liam Sloper,  Charles  Smith,  and  Alexander  Chalmers,  of  the  first  part ; 
John  Wallop  and  Catharine  his  wife,  (afterwards  Lord  and  Lady  Lj- 
mington,)  ot  the  second  part;  Thomas  Vivian,  Esq.  of  the  third  part; 

(i)  Fidewpra^p.  S85. 
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the  particular  lands  subject  to  it,  otherwise  than  by  the  words  my  es* 
tate,  jet  if  she  had  no  other  real  estate,  (as  from  its  bein^  stated)  that 
all  her  estates  were  settled,  I  presume  she  had  not,  I  think  the  will, 
as  penned,  must  from  necessity  be  understood  to  mean  the  estates  in- 
cluded in  her  power. 

That  the  several  sums  of  money  given  to  her  children  and  others 
were  charged  by  virtue  of  the  will  and  power,  so  far  as  her  power  ex- 
tended ;  and. 

That  the  real  estate,  subject  to  tliose  charges,  is  well  passed  by  the  - 
will,  as  an  appointment  to  John  Wallop,  her  eldest  son. 

D.  Ryder,  9Ath  April,  \750. 

His  honour  did  declare,  that  the  appointment  made  by  the  said  late 
Lady  Lymington  of  2000/.  to  her  son,  the  plaintiff.  Barton  Wallop ;  of 
2000^.  to  her  son,  the  plaintiff,  Bennett  Wallop ;  of  1000/.  to  her  son, 
the  plaintiff,  Henry  Wallop ;  of  7000/.  to  her  daughter,  the  plaintiff, 
Catharine  Wallop ;  and  of  500/.  to  the  defendant,  Jeffrey  Ekins ;  XWL 
to  Elizabeth  Barton,  wife  of  Jeffrey  Barton ;  100/.  to  Matthew  Barton ; 
100/1  to  Montasue  Barton ;  100/.  to  George  Reynoldson  ;  XOl  to  Mary 
Brett;  and  loZ  to  Ann  Horsley,  is  a  good  appointment  And  did 
order  and  decree  that  it  be  referred  to  the  said  Master,  to  compute  in- 
terest on  all  the  several  sums  in  the  said  appointment  before  mention- 
ed, except  the  TOOO/.,  to  the  plaintiff  Cathenne  Wallop,  after  the  rate 
of  4/.  per  cent  per  annum,  from  the  end  of  one  year,  aiter  the  deAth  Qf 
the  said  late  Lady  Lymington.  And  it  was  ordered,  that  the  said  se- 
veral sums,  and  interest,  to  be  computed  as  aforesaid,  be  paid  by  tha 
defendants  John  Sanderson  and  Charles  Randolph,  out  of  the  surplus 
of  the  money  which  should  arise  by  sale  of  estates  vested  in  them  by 
the  said  act  of  Parliament.  \nd  that  the  rents  and  profits  thereof, 
after  the  other  trusts  mentioned  in  the  sud  act  of  Parliament  were 
performed,  and  the  several  other  sums  appointed  for  the  several  other 
persons  before  named,  and  interest  for  the  same,  were  to  be  paid  them 
respectively.  And  in  case  there  should  be  any  surplus  of  tne  money 
which  should  arise  by  sale  of  the  said  estate,  after  the  execution  of  thie 
trusts  contained  in  the  said  act  of  Parliament  and  the  payment  of  the 
said  several  sums  in  the  appointment  before  mentioned,  and  interest  as 
aforesaid,  it  was  ordered,  tnat  the  same  be  laid  out  in  the  purchase  of 
lands,  with  the  approbation  of  the  said  Master:  and  such  lands  were 
to  be  conveyed  to  the  defendant  Lord  Lymington,  and  his  heirs ;  and 
until  such  purchase  should  be  made,  it  was  oraered  that  such  surplus 
be  laid  out  in  tiie  purchase  of  South  Sea  annuities,  subscribed  in  tlia 
name  and  with  the  privity  of  the  said  Accountant-General ;  and  he  wis 
to  declare  the  trust  thereof,  subject  to  the  further  order  of  the  Court 
And  it  was  ordered  that  the  interest  of  such  South  Sea  annuities  be 
paid  to  the  same  persons  as  would  be  entitled  tx>  the  rents  and  profits 
of  the  lands  if  purchased. 
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Foxy,  Gregg  (jk). 


Duchy  Court  of  Lancaster,  before  the  Chancellor  of  the  Duchr  d 


ami  Mr.  Justice  Heath. 
The  tarts  were  stated  by  Mr.  Justice  Le  Blanc  in  giring  jadgment 

as  follows : 

This  cause?  comes  before  the  Court  by  appeal  from  the  decree  prO' 
nounced  by  the  Vicc-Chancellor  of  the  county  Palatine  of  Lmcaster. 
The  cause  Vas  originally  instituted  by  Esther  Marsland.  The  canse 
was  revived  by  her  executor,  Adam  Fox,  and  the  decree  of  the  Vice- 
Chancellor,  by  which  it  was  broujdit  to  this  Court,  declares  the  ap- 
pointment by  the  testatrix,  Mary  Hamilton,  of  the  moiety  of  the  testa- 
tor's estate  to  be  illusory  and  void ;  and  that  the  moiety  is  to  be  ap- 
plied in  such  manner  as  the  will  of  the  testator  directs ;  and  it  orders 
the  monies  to  be  divided  in  eighteen  proportions. 

In  order  the  better  to  understand  tne  cause,  I  will  shortly  state  the 
tenns  of  the  testator's  will  creating  the  power.  The  appointment  un- 
der tlie  will,  and  some  view  of  the  facts  produced  from  the  prodigioiis 
mass  of  papers  now  before  me.  The  facts  are  these Robert  HuniJ- 
ton,  merchant,  of  Manchester,  by  will,  duly  made  on  the  11th  July, 
jrrr,  devised  Iiis  real  estate  to  be  converted  into  mone^,  and  idd«i 
to  liis  personal  estate,  and  directed  the  residue  to  be  divided  in  two 
]>ai*ts.  He  gave  one  moiety  to  Mary  Hamilton  his  wife,  for  her  own 
iise  and  benefit,  and  the  other  moiety  was  to  be  put  out  at  interest,  and 
tlmt  interest  to  be  paid  her  during  her  life.  After  her  death,  he  di- 
rects, "  the  same  shall  be  paid  to  and  divided  among  my  cousins,  viz: 
—The  children  of  my  late  uncles,  Robert  Hamilton  and  John  Hamil- 
ton, and  of  my  late  aunt  Mary  Hobson,  and  my  cousin  Thomas  Daven- 
port, the  children  of  my  late  uncle  Edward  Holt,  and  the  grandchildren 
of  my  late  uncle  Robert  Holt,  deceased,  in  such  shares  and  nronor- 
tions,  manner  and  form,  as  my  said  wife  shall,  by  an^  her  aeea  or 
deeds,  writings,  or  by  her  last  ^vill  and  testament  in  wnting,  notwith- 
standing her  coverture,  to  be  by  her  duly  executed  in  the  presence  of 
two  or  more  witnesses,  direct,  order,  and  appoint"— Then  comes  these 
words, — "And  in  default  of  such  direction,  order,  or  appointment,  I 
give  and  bequeath  the  same  unto  my  said  cousins,  to  be  equally  divided 
amono;!)t  ihein,  nhare  and  share  alike:  and  it  is  my  will  and  mind  that 
the  cliild  or  children  of  such  of  mv  cousins  as  are  now,  or  at  the  time 
of  my  decease,  may  be  dead,  or  of  such  of  them  who  shall  die  during 
the  life  of  my  said  wife,  shall  stand  in  the  place  of  their  deceased  pa- 
rent or  parents,  and  be  entitled  to  such  interest  and  benefit  as  th# 
parent  or  pai  ents  of  such  child  or  children  would  have  been  entitled 
to  by  this  my  will,  in  case  he  or  she  had  survived  my  said  wife.  And 
I  nominate  and  appoint  my  said  wife,  and  William  Crane,  executrix 
and  executor  of  this  my  wdl." — The  facts  which  occurred  after  the 
will  was  made  are  these : — ^The  testator,  Robert  Hamilton,  died  the 
{k)  VideSuffnhif.SOiS, 
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latter  end  of  irSO,  or  the  beginning  of  ir81,  without  having  revoked, 
or  in  any  manner  altered  his  will. 

After  his  deaUi,  Robert  Hamilton,  who  was  his  heir  at  law,  and  eldest 
#pn  of  Robert  Hamilton,  the  deceased  uncle  of  the  testator,  claimed  to 
be  entitled  to  and  took  possession  of  a  copyhold  estate  situated  at 
Sowerby,  the  property  oT  the  testator,  because  it  was  undisposed  ol', 
and  haa  not  been  surrendered  to  the  use  it  was  to  be  applied  to  under 
the  will.  This,  it  must  be  observed,  does  not  make  any  difference  in 
the  will,  because  if  it  was  the  intention  of  the  testator  to  have  this  copy* 
hold  surrendered,  it  was  to  form  a  part  of  his  general  fund,  therefore 
that  circumstance  may  be  laid  out  of  the  case. 

On  the  5th  of  May,  1792,  in  the  life-time  of  the  testator's  cousin 
Robert  Hamilton,  the  testator's  widow  and  executrix,  Mary  Hamilton, 
made  a  will  properly  attested  :*-In  that  will,  after  reciting  the  power 
given  her  by  her  deceased  husband  to  divide  and  appoint  one  moiety 
of  his  personal  estate  amongt  his  cousins,  in  such  snares  and  propor- 
tions as  she  should  by  deed  or  will,  direct,  limit,  or  appoint,  she  further 
adds,  that  Robert  Hamilton,  one  of  such  cousins,  being  the  eldest  son 
of  her  late  husband's  uncle,  Robert  Hamilton,  had  since  his  death 
claimed,  and  was  then  in  possession  of,  a  copyhold  estate  of  which  her 
said  husband  was  seised  in  fee,  and  which  he  intended  to  devise  by  his 
will,  but  which  did  not  pass  thereby  for  want  of  having  been  surren- 
dered to  the  use  thereoi;  and  that  she  therefore  considered  the  said 
Robert  Hamilton,  the  son,  and  his  issue,  as  sufficiently  provided  for  by 
such  copyhold  estate ;  and  she,  the  said  Mary  Hamilton,  declared  her 
will,  and  directed  and  appointed  the  said  moiety  of  the  residue  of  her 
deceased  husband's  real  and  personal  estate  to  be  paid  and  divided  as 
follows ;  that  is  to  say,  the  sum  of  one  shilling,  (part  thereof)  be  paid 
unto  Robert  Hamilton,  the  eldest  son  of  her  late  husband's  uncle  Robert 
Hamilton,  if  he  should  be  living,  and  if  he  should  be  dead,  then  to  his 
issue,  as  and  for  and  in  full  of  his  or  his  issue's  share  of  the  said  moiety, 
and  that  the  remainder  of  the  moiety  should  be  divided  into  so  many  and 
such  shares  and  portions  as  the  same  would  have  been  divided  into 
under  her  said  husband's  will,  in  case  the  Robert  Hamilton,  the  soq, 
had  died  without  issue. 

In  ir94,  after  the  making  of  this  will,  Robert  Hamilton,  the  eldest 
son  of  the  heir  at  law  of  the  uncle  of  the  testator,  died,  leaving  issue  four 
or  more  children,  namely  Robert  Hamilton,  of  Bramhall,  in  the  county 
of  Chester,  farmer,  his  eldest  son  and  heir  atlaw ;  Ann  Clark,  of  Bullock 
Smithy,  in  the  said  county,  widow ;  Margaret  Downing,  wife  of  Gteoigft 
Downing,  of  Marple,  in  die  said  county,  and  others. 

In  1806,  Mary,  the  widow  and  executrix  of  the  testator,  made  a  co- 
dicil, and  after  giving  certain  legacies  "  confirms  her  wiU  in  all  res- 
pects, except  as  to  the  le^cies  hereby  altered ;"  at  the  time  of  making 
this  codicil  Robert  Hamilton  was  dead,  but  had  left  children.^— She 
lived  to  1810,  and  then  died* 

The  case  was  argued  at  ^eat  length,  by  W.  D.  Evans,  Ihickworth 
and  Lyon,  Su^en,  J.  Wilhams,  and  Richards,  for  different  parties. 

It  was  admitted  that  the  heir  could  not  be  put  to  his  election,  Jadd 
9.  Pratt,  15  Ves.  390.  £van9  in  support  of  the  appeal,  insisted  that 
the  appointment  by  the  will  was  valia  at  law,  and  the  eanitable  doe- 
trine  md  not  apply,  in  this  case,  because  the  a|fointee  or  the  illoaoij 
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«r  removed ;  and  when  he  states  that  it  is  for  such  children  who  stand 
in  the  place  of  their  parent  or  parents  deceased,  it  clearly  proves  that 
it  was  his  will,  at  all  events,  the  children  should  stand  in  tne  place  of 
their  partnts,  as  to  any  benefit  the  deceased  cousins  were  to  derive 
under  this  will ;  and  it  is  clear  that  in  case  an  appointment  had  been 
made  the  benefit  was  to  b^  derived  by  those  persons.   The  interest  of 
this  moiety  being  by  her  to  be  disposed  of  according  to  her  husband's 
will,  could  it  be  said  that  she  had  tne  power  to  apply  it  differently,  and 
create  a  new  interest  after  her  death  P   The  testator  has  clearly  dis- 
tinguished the  persons  to  be  benefited,  by  directing  it  to  eo  in  a  regu- 
lar line,  namely,  among  those  whom  he  considers  the  chudren  of  his 
uncles,  and  it  is  clear  to  me  that  he  was  contemplating  at  the  time  he 
made  his  will,  the  death  of  those  who  might  die,  and  the  interest  of 
those  who  might  outlive  them.   If  his  wife,  at  whose  death  the  appoint- 
ment could  not  take  place,  knew  the  way  this  interest  would  apply* 
and  appointed  it  to  go  contrary  to  the  will  of  the  testator,  of  course  it 
decides  the  question ;  for  in  that  case  will  Ae  appointment  be  looked 
at,  or  will  her  codicil,  b^  which  she  confirmed  her  appointment,  be 
valid  ?   It  cannot  be  valid,  inasmuch  as  it  has  appointed  this  moiety 
while  there  were  others  in  existence  to  whom  some  appointment  ought 
to  have  been  made,  and  to  whom  none  was  made,  videlicU,  Robert 
Hamilton  and  his  issue.   There  were  his  children,  who  ought  to  stand 
in  his  place,  and  have  such  appointment  of  shares  as  a  court  of  equity 
might  limit   I  have  considered  this  question  ;  and  my  opinion  is,  that 
the  object  of  the  testator's  will  was  to  give  this  moiety  to  his  cousins, 
and  that  his  putting  the  children  in  the  situation  of  the  parent  or  pa- 
rents is  a  clear  definition  of  his  will ;  such  we  think  was  the  intention 
of  the  testator ;  his  object  was  to  put  the  children  in  tl\e  situation  of 
the  parent  in  respect  to  this  moiety,  and  it  matters  not  how  tlie  will 
gives  the  power  of  appointment  to  the  widow.   Could  it  be  contended, 
if  all  the  cousins  had  died  in  her  life-time,  and  had  left  children,  the 
wife's  power  of  appointment  would  have  enabled  her  to  appoint  to  one 
child  in  exclusion  of  the  whole,  especially  after  the  testator  had  se- 
lected the  children  of  his  uncles  and  aunt,  to  be  objects  of  his  bounty  P 
Supposing  that  all  the  children  of  his  uncle  sho*ild  be  dead,  the  testa- 
tor, at  the  time  of  making  his  will,  directs  that  the  child  or  children 
of  his  cousins  deceased,  either  at  the  time  of  makine  his  will,  or  who 
may  die  during  the  life  of  his  wife,  shall  be  entitled  to  such  interest 
or  benefit  as  the  parent  or  parents  would  have  been  entitled  to  in  case 
they  had  survived  his  wile.   He  describes  Robert  Hamilton,  John 
Hamilton,  and  Edward  Holt,  his  uncles,  and  Mary  Hobson,  his  aunt, 
as  the  stock  which  is  to  be  benefited,  and  the  descendants  of  those 
persons  were  to  receive  benefit  in  the  appointment  of  the  moiety  by 
the  widow.   For  this  reason,  it  appears  to  me  that  the  appointment  in 
the  will  of  Mary  Hamilton  is  invalid  ;  and  therefore  the  tund  becomes 
applicable  to  the  use  of  the  will  of  the  testator.  I  therefore  shall  submit 
to  the  Chancellor  of  the  Duchy,  that  the  decree  of  Uie  Vice-Chancel- 
lor,  declaring  the  appointment  by  the  testatrix  illusory  and  void,  should 
be  affirmed,  and  the  costs  of  aU  the  parties  paid  out  of  the  fund ;  and 
the  decree  of  the  Vice-Chancellor  was  accordingly  affirmed. 
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£arl  of  Cardigans.  Montagu, 
Reg.  Lib.  A.  1754,  fol.  466  (I). 
This  Case  arose  upon  a  question  of  Election* 

It  appeared  that  the  late  Duke  of  Montagu,  under  a  power  contaiiied 
in  his  marriage  settlement,  executed  leases  to  the  de&ndant,  Edward 
Montaeu,  who  executed  declarations  of  trust,  declaring  such  leases  to 
be  made  in  trust  for  the  Duke ;  and  the  defendants  prayed  an  inquiry 
as  to  the  4[uanitim  of  the  rent,  &c.  before  they  were  put  to  their  elec- 
tion, and  hoped  that  the  Court  would  thereupon,  first  determine  the 
validity  or  invalidity  of  such  leases. 

Whereupon  it  was  referred  to  Master  Montagu,  to  look  intb  the 
several  leases  which  were  made  by  the  Duke  to  Edward  Montagu,  of 
the  settled  estate,  which  were  then  subsisting,  and  to  inquire  wlitt 
powers  were  vested  in  the  Duke  for  leasing  me  estates,  and  to  state 
nis  opinion  thereon. 

The  Master  bv  his  report  stated  that  he  had  inquired  what  powers 
were  vested  in  the  Duke ;  and  that  the  only  power  which  was  vested 
in  him  was  contained  in  a  settlement  of  Jan.  17Q4,  in  the  words  follow- 
ing ;  "  Provided  also,  that  it  shall  be  lawful  for  the  said  Earl  Monta- 

Si,  and  John  (the  late  Duke,)  as  they  should  be  in  possession  during 
eir  lives  respectively,  by  Indenture  under  his  or  their  resnective 
hand  or  hands,  and  seal  or  seals,  attested  by  two  or  more  credible  wit- 
nesses, to  make  any  lease  or  leases  of  all  those  iron-works  and  fur- 
nances  in  the  city  of  Southampton,  and  of  all  other  the  lands,  tene- 
ments, woods,  hereditaments,  ri|;ht8,  pririle^s,  and  other  things,  men- 
tion^ in  and  agreed  to  be  demised  by  the  Eari,  by  an  Indenture  bear- 
ing date  the  2^  Dec.  1701,  and  certain  deeds  therein  recited,  foe 
such  term  and  terms,  and  under  such  rents,  covenants,  and  agreements, 
as  are  therein  agreed  on,  or  to  any  person  or  persons,  from  time  to 
time,  for  any  term  or  number  of  years  absolute,  not  exceeding  thirty- 
one  years,  or  for  anjr  number  of  years  determinable  on  one,  two,  or 
three  lives  in  possession  or  reversion,  or  by  way  of  future  interest,  so 
as  there  be  not  in  being  at  one  and  the  same  time  any  lease  or  leases 
for  years  absolute,  for  above  thirty-one  years  in  the  whole,  and  so  as 
all  such  leases,  determinable  on  life  or  lives  be  not  to  cont^ue  longer 
than  for  three  lives,  and  so  as  upon  every  such  lease  there  be  reserved 
such  rents  or  payments,  or  more,  as  by  the  said  Indentures  therein  before 
leferred  to  was  mentioned  and  acreed  to  be  reserved ;  and  also,  bj 
any  Indenture  in  like  manner  to  be  made  and  attested,  to  make  any 
lease  or  leases  of  any  of  the  said  messuages  in  the  county  of  Middle- 
sex,  for  the  encouragement  of  re-building  the  same,  for  any  term  or 
terms  not  exceeding  sixty-one  years  from  the  making  thereof,  at  and 
under  the  like  respective  rents  as  were  paid  for  the  same  on  the  first 
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building  thereof,  or  more ;  and  also  bj  any  Indenture,  in  like  manner 
io  be  made  and  attested,  to  make  ainr  lease  or  leases  of  all  or  anj 
other  part  or  parcel,  parts  or  parcels  ox  the  same  premises  before  men- 
tioned, other  than  the  said  capital  messuaee  called  Ditton-house,  and 
the  orchards,  gardens,  yards,  and  lands  Umited  to  the  use  of  Lady 
Mary  Churchill,  and  dso  other  than  the  aforesaid  mansion-house  call- 
ed Boughton-house,  with  the  appurtenances  thereof,  unto  any  person 
or  persons  for  the  term  of  twenty-one  years,  or  for  any  term  or  num- 
ber of  years  not  exceeding  twenty-one  years,  or  for  any  term  or  num- 
ber of  years  determinable  upon  the  death  of  one,  two,  or  three  lives  in 
possession,  or  by  way  of  future  interest  of  such  of  the  said  premises  as 
have  been  usually  demised  for  one,  two,  or  three  life  or  lives,  or  for 
years  determinable  upon  the  death  of  one,  two,  or  three  person  or  per- 
sons,  so  as  such  estates  granted  in  possession,  and  by  way  of  future 
interest  absolute,  be  not  made  to  continue  longer  than  for  twenty-one 
years,  and  so  as  such  terms  for  years  granted  for  longer  time  than 
twenty -one  years  be  all  made  determinable  upon  the  deaths  of  one, 
two,  or  three  persons  at  the  most,  and  so  as  upon  all  such  leases  made 
of  such  part  of  the  said  premises  as  have  been  usually  let  for  three 
lives,  or  for  any  term  of  years  determinable  upon  one,  two,  or  three 
life  or  lives  in  possession  or  by  way  of  future  interest  as  aforesaid, 
there  be  reserved,  to  continue  due  and  payable  yearly,  during  such 
leases,  the  ancient,  usual  and  acatstomed  rents,  boons  heriots,  and  set- 
vices  usually  paid  for  the  same,  or  more,  and  so  as  by  and  upon  all  such 
leases  to  be  made  for  twenty -one  y  ears,  or  any  less  term  of  jears  ab- 
solute, not  usually  let  for  life  or  lives,  or  for  years  determinable  on 
lives  as  aforesaid,  there  be  reserved,  to  continue  due  and  payable  year- 
ly during  the  continuance  of  such  leases,  the  utmost  and  best  improved 
yearly  rent  or  rents,  which  at  the  time  of  making  thereof  can  or  may  be 
reasonably  gotten,  without  fine  or,  other  income  for  the  same,  and  so  as 
in  every  such  lease  or  leases  whidh  shall  be  made  by  virtue  of  any  of 
the  powers  aforesaid,  there  be  contained  a  condition  of  re-entry  for 
non-payment  of  the  said  rent  or  rents  thereby  to  be  reser\'cd,  and  so 
as  such  lease  or  leases  be  made  without  impeachment  of  waste  by  ex- 
press words  to  be  therein  contained,  and  so  as  the  lessee  or  lessees  to 
whom  such  lease  or  leases  be  made  do  execute  counter-parts  thereof.'' 
(1)  And  the  Master  found  twenty -four  leases  respectively  number- 
ed from  one  to  twenty-four,  both  inclusive,  to  have  been  all  the  leases 
granted  by  the  Duke  under  the  power ;  and  he  stated  that  he  had  pro- 
ceeded to  look  into  them.  And  he  found  that  the  first  three  of  such 
leases,  severally  numbered  1,  S,  and  3,  were  each  of  them  made  for  the 
absolute  term  of  twenty-one  years  commencing  at  Lady- Day  1749; 
and  that  all  the  other  twenty -one  leases  were  respectively  made  for  the 
term  of  ninety-nine  years  commencing  at  Lady-Day  1749,  if  the  plain- 
tiffs, Mary  Countess  of  Cardigan,  her  eldest  son,  and  the  Duchess 
Dowager  of  Manchester,  or  any  of  them,  should  so  lone  live ;  and  as 
to  the  lease  No.  1,  whereby  the  mansion-house  called  Montagu -house. 
&c.  were  demised  to  Edward  Montagu  for  twenty-one  years  absolute- 
ly, at  the  yearly  rent  of  300/.  payable  half-yearly,  at  Michaelmas  and 
Lady-Day,  unto  the  testator  the  late  Duke,  and  the  person  or  persons 
who  for  the  time  bein^  should  be  seised  of  the  premises  in  remainder 
after  him,  with  a  proviso  therein  contained,  that  if  the  Duke  should  at 
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lease.  No.  4»  and  that  such  and  the  same  rents  and  payments  were 
thereby  reserved  as  by  the  said  Indenture,  and  the  other  indentures 
and  articles  therein  recited,  were  mentioned,  and  agreed  to  be  reserv- 
ed, yet  the  said  Master  found  that  in  the  said  articles  there  was  con- 
tained not  only  a  covenant  on  the  part  of  the  lessee  to  maintain,  keep, 
and  leave  the  said  premises  in  sufficient  repair,  but  that  there  were 
also  contained  therein  several  other  covenants  on  the  part  of  the  les- 
see with  regard  to  the  time  or  manner  of  cutting  or  felling  the  several 
coppices  and  underwoods  thereby  agreed  to  be  demised,  the  not  put- 
ting any  stock  or  cattle  into  such  coppice,  and  the  like,  all  in  tneir 
nature  tending  to  the  preservation,  good  management  and  improve- 
ment of  the  said  premises  ;  and  that  no  such  covenants  on  the  part  of 
the  lessee  were  contained  in  the  said  new  lease.  No.  4  ;  and  as  by  the 
said  power  of  leasing  it  seemed  to  be  particularly  intended  that  all 
leases  to  be  made  of  the  said  iron-works  and  furnaces,  and  other  the 
premises  mentioned  in  the  aforesaid  Indenture,  or  by  any  of  the  deeds 
therein  recited,  should  be  made,, not  only  under  such  rents  and  pay- 
ments, but  likewise  under  such  covenants  and  agreements  as  were 
therein  particularly  agreed  on,  and  the  aforesaid  several  covenants 
on  the  part  of  the  lessee,  beine  wholly  omitted  in  the  said  new  lease. 
No.  4,  tor  that  reason  the  said  Master  conceived  such  new  lease  not 
to  be  a  valid  lease,  nor  warranted  by  the  power  Qo). 

(5)  And  as  to  the  lease.  No.  5,  whereby  Palace  Farm,  and  other  lands 
in  Bewley,  were  demised  to  Edward  Montagu  for  the  like  term  of  99 
years  determinable  on  the  same  lives,  amongst  which  premises  so  de- 
mised were  contained  other  part  of  the  premises  comprised  in  the  said 
Indenture  of  the  29th  December,  1701  and  thereby  also  agreed  to  be 
separately  and  distinctly  demised  ;  and  although  upon  looking  into 
such  lease.  No.  5,  and  comparing  the  same  with  the  said  Indenture  of 
the  29th  December,  1701,  ^e  same  rents  and  payments  did  appear  to 
be  reserved  by  the  said  lease>  No.  5,  as  by  the  said  Indenture  of  the 
29th  December,  1701,  and  the  Indentures,  &c.  tiierein  recited,  was  men- 
tioned, and  agreed  to  be  reserved  in  respect  of  such  part  of  the  said 
premises  as  were  comprised  in  the  Indenture  of  the  29th  December, 
1701,  yet  it  appearing  that  such  lease.  No.  5,  did  also  contain  some 
other  lands  and  premises  not  comprised  in  the  said  Indenture  of  the 
29th  December,  1701,  and  particularly  certain  lands  therein  mentioned, 
for  that  reason  the  said  Master  did  conceive  that  the  said  lease,  No.  5, 
was  not  a  valid  lease,  nor  warranted  by  the  power  (q), 

(6)  And  as  to  the  five  several  leases  following,  viz.  No.  6,  No.  7,  No. 
8,  No.  9,  and  No.  10,  whereby  certain  messuages,  &c.  were  severally 
demised  unto  the  said  Edward  Montagu  for  the  like  term  of  99  years 
determinable  on  the  same  three  lives,  it  having  been  objected  before  the 
said  Master,  that  the  several  farms  and  premises  so  as  aforesaid  sepa- 
rately demised  by  the  said  five  several  leases,  had  not  been  usually  de- 
mised for  one,  two,  or  three  lives,  or  for  years  determinable  upon  the 
death  of  one,  two,  or  three  person  or  persons,  and  no  old  leases,  nor 
any  other  evidence  having  been  laid  before  him  to  show  that  such  seve- 
ral farms  and  premises  had  been  usually  so  demised,  the  said  Master 
did  for  that  reason  conceive  that  none  of  the  said  five  leases  numbered. 


'  h)  Tliii  «»•  acquiesced  in. 
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(g)  This  WM  aeqaieioed  in. 
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6,  7,  8,  9,  and  10,  did  appear  to  be  valid  leases,  or  to  be  warranted  by 
the  power  (r). 

(7)  But  as  the  five  several  other  new  leases  following,  viz.  No,  11, 
No.  12,  No.  13,  No.  14,  and  No.  15,  whereby  the  messuages,  &c.  there- 
in mentioned  were  severally  demised  to  Edward  Montaigu  for  the  like 
term  of  99  years  determinable  upon  tiie  same  three  lives,  to  maintain 
and  support  which  said  five  new  leases,  five  several  old  leases  had 
been  produced  before  the  said  Master,  by  which  it -did  appear  that  the 
several  messuages,  &c.  so  as  aforesaid  separately  demisea  by  the  said 
five  new  leases,  were  in  like  manner  separately  demised  by  the  said 
five  old  leases,  but  upon  looking  into  such  five  old  leases,  and  compar- 
ing the  same  with  the  five  new  leases,  he  found,  that  in  each  of  the 
said  five  old  leases,  or  counterparts,  and  also  in  each  of  the  said  five 
new  leases,  there  was  contained  a  covenant  on  the  part  of  the  lessee 
to  bear,  pay,  and  discharge  all  taxes,  rates,  duties,  and  impositions 
Whatsover ;  and  that  in  all  of  the  said  five  old  leases  there  was  also 
contained  a  covenant  on  the  part  of  the  lessee  to  maintain,  keep,  and 
leave  the  demised  premises  in  sufficient  repair ;  and  that  in  some  of 
the  said  five  old  leases  or  counterparts  there  were  likewise  contained 
covenants  on  the  parts  of  the  lessees  to  spend  and  lay  npon  the  de- 
mised premises  all  the  dung,  manure,  or  compost  thence  arising ;  and 
also  not  to  demise,  alien,  or  assign  any  part  of  the  said  demised  pre- 
mises without  the  license  in  wTiting  of  the  lessor,  his  heirs,  or  assigns ; 
but  that  no  such  covenants  as  last  mentioned  were  contained  in  any 
of  the  said  five  new  leases :  however,  it  appearing  that  the  same  serenu 
and  respective  ancient,  usual,  and  accustomed  rents,  boons,  and  ser- 
vices which  had  been  usually  paid  for  and  in  respect  of  the  several 
messuages  and  premises  separately  demised  by  the  said  five  new  leases, 
were  severally  reserved  by  such  hve  new  leases,  and  thereby  made  to 
continue  due  and  payable  yearly  during  the  continuance  of  such  leases, 
and  no  other  particular  objection  having  been  made  to  any  of  the  said 
five  new  leases  but  what  arose  from  the  omission  of  such  several  cove- 
nants as  were  before  mentioned,  the  said  Master  did  conceive,  that  not- 
withstanding such  objection,  the  aforesaid  five  new  leases  nambered, 
11,  12,  13,  14,  and  15,  were  each  of  them  valid  and  eflfectual  leases, 
warranted  by  the  power  (s), 

(8)  But  as  to  the  remaining  nine  leases,  viz.  No.  16,  17,  18,  19,  20, 
21,  22,  23,  and  24,  whereby  certain  farms,  &c.  were  respectively  de- 
mised to  Edward  Montagu,  for  the  like  term  of  ninety-nine  years,  de- 
terminable on  the  same  three  lives ;  to  maintain  and  support  which 
nine  new  leases,  nine  several  old  leases,  or  counterparts,  had  been  pro- 
duced before  the  said  Master,  bv  which  it  did  appear  that  the  sevml 
messuages  and  premises,  so  as  aforesaid  separately  demised  by  the  said 
nine  new  leases,  were  in  like  manner  separately  demised  in  and  bvtbe 
said  nine  old  leases;  but  upon  looking  into  such  nine  old  leases'^ and 
comparing  the  same  with  the  nine  new  leases,  the  said  Master  fevnd, 
that  in  every  one  of  the  said  nine  old  leases,  there  were  contained 
covenants  on  the  part  of  the  lessees  to  bear,  pay,  and  discbarge  all 

(rj  This  was  acquiescod  in. 

(«)  This  was  not  «iqiiii-sct'd  in  ;  and  the  Marter'i  opinion  in  this  retpeet  waioTtr-f«k4 
hf  reaaon  of  the  oroisakm  of  the  covenant  to  repair. 
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taxes,  rates,  duties,  and  impositions  whatsoever  ;  and  also  to  maintain, 
and  keep,  and  leave  the  demised  premises  in  sufficient  repair;  and  that 
in  several  of  the  said  nine  old  leases  there  were  likewise  contained 
covenants  on  the  parts  of  lessees  to  spend  or  lay  upon  tlie  said  demis- 
ed premises  all  the  dung,  manure,  or  compost  thence  arising ;  and  also 
not  to  demise,  alien,  or  assign  any  part  of  the  said  demised  premises 
without  the  license  in  writinc  of  the  lessor,  his  heirs  or  assigns ;  and 
more  particularly  in  the  old  lease,  bearing  date  the  20th  day  of  April, 
1664,  produced  before  him,  to  maintain  and  support  the  new  lease.  No. 
19,  there  was  contained  a  covenant  on  the  tenants  part  to  grind  at  the 
mill  of  the  said  lessor,  situate  in  Bewley,  all  the  corn  and  grain  which 
they  should  spend  in  and  upon  the  said  demised  premises ;  and  that  in 
another  old  lease,  bearing  date  the  20th  day  of  April,  1688,  produced 
before  the  said  Master,  to  maintain  and  support  the  new  lease,  No.  20, 
there  was  contained  a  like  covenant  on  the  tenant's  part,  to  |n'ind  all 
his  corn  at  the  lessor's  mill  aforesaid  ;  all  which  covenants  on  tne  parts 
of  the  said  lessees,  as  they  did  in  their  nature  tend  to  the  preservation, 
management,  and  improvement  of  the  premises  demised,  were  for  that 
reason  for  the  benefit,  advantage,  and  security,  not  only  of  the  imme- 
diate lessors,  but  likewise  of  all  persons  claiming  after  them  ;  but  he 
found  that  neither  the  said  covenant  to  bear,  pay,  and  discharge  all 
taxes,  &c.  nor  any  of  the  several  otlier  covenants  therein  before  par- 
ticularly mentioned  were  contained  in  any  of  the  said  nine  new  leases, 
and  that  the  like  covenant  for  grinding  corn  in  the  said  mill  was  not 
cont4iined  in  either  of  the  said  two  new  leases  respectively  numbered 
19,  20;  and  as  the  said  several,  ancient,  usual,  and  accustomed  rents 
which  were  usually  paid  under  the  said  nine  old  leases,  did  by  means 
of  the  said  covenant  for  the  tenants  paying  and  discharging  all  rates 
and  taxes  become  clear  and  net  rents,  freed  from  any  deduction  what- 
soever, and  for  want  of  such  covenants,  the  several  rents  reserved  by 
the  said  nine  new  leases  must,  he  conceived,  be  subject  and  liable  to  a 
deduction  thereout,  upon  account  not  only  of  the  land-tax,  but  likewise 
of  other  rates  and  taxes  which  tended  manifestly  to  the  prejudice  of 
the  persons  who  since  the  decease  of  the  Duke  had  been,  or  might 
thereafter  be  seised  of  the  demised  premises :  Under  those  circumstan- 
ces, the  Master  craved  leave  to  submit  to  the  judgment  of  the  Court, 
how  far  the  several  rents  which  appeared  to  be  nominally  reserved  by 
the  said  nine  new  leases,  for  the  want  of  such  covenants  for  the  tenants 
paying  and  discharging  all  rates  and  taxes,  could,  or  ought  to  be  dcem- 
eil\  in  substance  and  eflect,  the  same  several  ancient  rents  as  were 
usually  paid  by  virtue  of  the  said  nine  old  leases,  which  seemed  to  be 
expressly  required  by  the  said  power  of  leasing ;  and  consequently, 
whether'the  said  nine  new  leases  were  valid  leases,  and  warranted  by 
the  power  or  not ;  and  more  particularly,  wiiether  the  said  two  new 
leases,  respectively  numbered  19  and  20,  were  not  invalid  for  want  of 
the  like  covenants  on  the  tenants  part  for  grinding  their  corn  at  the 
lessor's  mill  as  were  contained  in  the  before-mentioned  two  old  leases, 
the  $ame  appearing  to  be  in  its  nature  a  boon  or  service  (0- 

An  exception  was  taken  by  the  defendants  to  the  report  for  that  the 
said  Master  had  by  his  report,  certified,  that  he  conceived  that  the  five 


[{)  Tlie  nine*  leau's  wci*e  held  to  Ih;  invalitL 
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several  leases  therein  mentioned  by  the  numbers  11,  12,  IS,  14,  and  15, 
were  valid  leases,  and  warranted  by  the  power ;  whereas  the  defen- 
dants insisted  that  he  ought  to  have  certined  that  the  said  five  leases 
were  not  valid  leases. 

His  Lordship  held  the  said  defendants  said  exception  to  be  good  and 
sufficient,  and  therefore  ordered  that  the  same  should  stand  and  be  al- 
lowed. According  to  Lord  Mansfield's  note  of  this  cane,  the  Chan- 
cellor took  some  days  to  consider ;  and  declared  he  was  clear  upon  the 
ar^ment,  but  took  time,  because  there  was  no  case  in  point.  The 
more  he  thought  of  it  the  more  be  was  convinced.  The  principle  he 
rested  upon  was,  that  the  estate  must  come  to  the  remainder-man  in 
as  beneficial  a  manner  as  ancient  owners  held  it  (ii). 

Upon  the  special  matter  of  the  said  report  relating  to  the  several 
new  leases  from  No.  16  to  No.  £4,  inclusive,  his  Lordship  declared, 
that  all  the  said  leases  were  not  warranted  by  the  power,  and  there- 
fore void. 


The  husband,  antecedent  to  the  marriage,  covenanted  with  his  in- 
tended wife,  that  she  should  have  a  power  to  dispose  by  will  of  her  es- 
tate and  effects.  Subsquent  to  the  marriage,  the  wife  was  made  execu- 
trix to  the  last  mill  ana  testament  of  ^.  The  wife  afterwards  made 
her  will  of  the  goods  and  effects  she  had  as  executrix ;  and  continued 
B  executor  thereof,  Upon  a  declaration  in  prohibition,  and  demurrer  to 
the  plea  put  in  to  it,  the  question  was,  whether  the  Spiritual  Court  bad 
a  power  to  grant  a  probate  thereof,  or  whether  it  should  not  operate  as 
an  appointment  to  be  carried  into  execution  by  a  Court  of  Equity  ? 
And  as  to  this  point,  the  Court  took  this  difference,  where  the  will  sub- 
sisted upon  the  agreement  of  the  parties  antecedent  to  the  marrii^, 
there  the  will  is  in  the  nature  of  an  appointment,  which  is  to  be  earned 
into  execution  by  a  Court  of  Eauity ;  but  where  the  wife  is  made  execu- 
trix to  another  person,  there  the  Spiritual  Court  may  grant  a  probate 
of  her  will,  for  she  may  continue  the  executorship  by  constitutine  a 
person  executor  to  the  first  testator ;  and  she  may  by  law  make  a  dis- 

Ksition  of  choses  in  action,  which  she  was  possessed  of  as  executrix, 
cause  in  aufer  droit;  and  the  Spiritual  Court  may  prove  such  will  (y). 


(u)  1  Burr.  18S. 


No.  11. 


Daniel  v.  Goodwin  (x). 
Exchequer,  Trinity  Term.  8  and  9  Geo.  II. 


[y]  1  Moil.      ;  Salk.  308;  Vent.  4.  6.    2  Moil.  170. 


Mod.  241  s  1  Roll.  Abr.  608;  Moor,  9SS; 
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No.  12- 
Mansett  v.  Price  (z). 
At  the  Rolls,  Michaelmas  Term,  9  Geo.  IL 

Catherine  Mansell,  before  her  marriage  with  the  defendant  Price, 
assigned  all  her  personal  estate  due  to  her  by  bond,  judgment,  &c.  ex- 
cept 1000/!.  whicn  the  defendant  was  to  have  immediately  to  his  own 
use,  in  trust  for  the  defendant  Price,  and  Catherine  his  intended  wife, 
for  their  lives,  and  the  life  of  the  survivor  of  them,  and  afterwards  that 
the  principal  money  should  be  laid  out  in  land  to  the  use  of  the  heirs 
of  the  body  of  Catherine  by  the  defendant ;  and  for  want  of  such  issue, 
to  the  use  of  the  survivor  tor  ever,  provided  that  Catherine  should  have 
power,  at  any  time  during  the  coverture,  by  will  or  deed,  executed  in 
the  presence  of  three  or  more  credible  witnesses,  to  give  or  dispose  of 
any  sum  out  of  the  principal  money,  not  exceeding  1500/,  to  such  per- 
sons and  uses  as  she  should  limit  and  appoint,  which  should  be  paya- 
ble immediately  after  her  decease,  in  case  she  died  without  issue  by 
the  defendant  Price.  Catherine  Price,  some  time  during  the  marriage, 
duly  executed  the  power  by  deed-poll  in  the  presence  of  three  witness- 
es, and  thereby,  for  the  natural  affection  she  bore  to  her  niece  Cathe- 
rine Dawkins,  and  her  eldest  daughter  Catherine ;  and  for  the  next 
daughter  her  said  niece  should  have,  did  give,  grant,  and  dispose  of 
the  said  sum  of  1500/.  to  Sir  Edward  Mansell,  his  executors  and  ad- 
ministrators, immediately  after  her  decease,  if  she  died  without  issue, 
in  trust,  that  he  should  pay  to  Catherine  the  eldest  daughter  of  her 
niece,  1000/.  when  she  should  attain  the  age  of  twenty -one,  or  mari^,  in 
case  the  marriage  should  be  by  consent  of  her  mother ;  but  if  she 
should  die  before  twenty -one,  or  marry  without  consent,  that  then  it 
should  be  to  such  uses  as  Catherine  the  niece,  whether  sole  or  covert 
by  deed  or  writing,  should  direct  and  appoint,  except  to  her  husband, 
if  she  should  have  any,  with  or  without  power  of  revocation ;  and  the 
other  500/.  she  directed  to  be  paid  to  the  next  daughter  of  her  niece 
when  she  should  be  twenty -one,  or  marry,  exactly  under  the  same  terms 
as  before.  Catherine,  die  niece,  had  afterwards  issue  another  daush- 
ter,  and  then  Catherine  Price  died  without  issue.  The  bill  was  filed 
by  the  guardian  of  the  infant  daughters  to  have  the  money  paid,  and  to 
be  put  out  for  them  to  have  the  interest  thereof  immediately.  For  die 
defendant  Price  it  was  insisted,  that  he  was  entitied  to  the  interest 
of  the  1500/.  until  the  same  should  respectively  become  payable,  either 
as  a  resulting  trust  (he  being  administrator  to  his  wife),  or  part  of  his 
right  under  the  articles  taken  from  him  by  the  execution  ef  the  power. 

The  first  c|uestion  was,  whether  parol  evidf^nce  could  be  admitted  to 
explain  the  intention  of  Catherine  Price,  what  should  become  of  the 
interest  till  the  times  of  payment ;  for  if  that  could  be  admitted,  there 
was  sufficient  to  prove  the  husband  should  not  have  it,  but  that  it  should 
go  to  the  same  persons  to  whom  the  money  was  given  by  the  deed  of 
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collected  the  principle  to  be  this,  that  the  heir  shall  be  compelled  to 
make  good  the  disposition  of  his  ancestor,  if  made  in  discharge  of  a 
moral  or  natural  obligation,  as  in  favour  of  creditors,  wife  and  children ; 
but  still  thej  had  not  done  it  where  the  heir,  being  a  son,  could  show, 
that  if  he  was  compelled  to  make  that  surrender,  the  consequence 
would  be  (he  being  a  son  wholly  unprovided  for\  that  he  would  be 
compelled  to  fulfil  the  intentions  of  his  father  in  aischarge  of  a  moral 
or  natural  obligation  in  favour  of  a  widow,  or  of  his  brothers  and  sisters, 
when  it  was  manifest  that  he  had  neglected  to  discharge  the  natural 
obligation  he  was  under  of  providing  for  him,  his  eldest  son.  I  admit 
that  it  had  been  laid  down,  that  the  Court  would  not  enter  into  the  qum- 
turn  of  provision,  of  which  it  is  declared  the  father  is  the  proper  judge ; 
and  feeling  all  the  difficulties  arising  from  the  exception  so  often  made 
to  the  rule  of  an  heir  wholly  unprovided  for,  I  shall  be  very  glad  to 
find  that  for  the  future  the  Court  may  be  at  liberty  to  get  over  this 
exception  to  the  rule.  But  if  the  case  of  a  son  wholly  unprovided  for 
were  to  come  before  me,  I  should  hesitate,  notwithstand  tne  great  au- 
thority of  the  Lord  Chancellor,  to  make  a  decree  against  him ;  and  was 
very  glad  to  be  relieved,  in  the  case  of  Chapman  v,  Gibson,  from  the 
necessity  of  deciding  upon  that  point,  it  being  perfectly  clear  that  the 
principle  could  not  apply  to  the  case  of  a  collateral  heir,  for  whom  the 
testator  was  not  under  any  obligation  to  provide. 

"  R,  P.  A.'' 


No.  14. 

Leach  V.  CampbeiL 

Reg.  Lib.  A.  1773,  fol.  698  (b). 

The  power  of  leasing  is  stated  correctly  in  Ambler. 

The  original  bill  stated,  that  Leach  pretended  that  by  Indenture, 
dated  10th  March,  1759,  Pryce  Campbell,  in  consideration  of  former 
covenants,  and  for  other  considerations,  did  demise  and  grant  to  Leach, 
all  the  mines,  veins,  pits,  groves,  rakes,  beds,  and  holes  of  lead,  lead 
ore,  and  all  other  nrmes,  which  were  or  should  at  any  time  during  the 
demise  be  found  out  in  or  under  the  lands,  with  full  license  to  open 
pits,  &c.  and  work  the  mines,  and  to  make  drains,  &c.  with  right  of 
way  to  carry  away  the  ore,  and  liberty  to  build  forges,  &c.  To  hold 
from  25th  March,  1759,  for  26  years,  paying  unto  Pryce  Campbell, 
his  heirs  and  assigns,  during  the  continuance  of  the  demise,  the  eighth 
tondish  of  all  the  lead,  &c.  which  should  be  got ;  the  lessee  to  cleanse 
and  deliver  the  s.-mie  on  the  banks  every  three  months,  or  oftener  if 
required.  That  the  defendant  insisted  the  lease  was  good  under  the 
power:  But  the  plaintiff' submitted  that  the  lease  was  absolutely  void, 
not  being  authorized  by  the  power ;  for  that  such  power  was  intended 
to  extend  to  messuages  or  lands  only,  and  not  to  mines,  as  appeared 
from  the  condition  of  the  said  power,  that  there  should  not  be  contain* 
cd  in  any  lease,  any  clause  whereby  any  power  should  be  given  to  any 
(ft)  ndcntpra,y.3eo. 
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■tie  thought  was  so.  And  P.  Campbell  intimated  his  intenton  of  becom- 
ing a  partner,  which  he  afterwards  declined.  That  in  consequence  of 
the  lease,  and  letters  of  agreement,  the  works  were  erected ;  but  a  re- 
gular agreement  was  omitted  to  be  executed  until  1768,  when  P  Camp- 
bell informed  the  defendant  that  he  would  have  articles  drawn  relat- 
ing to  the  works ;  but  he  died  in  that  year,  without  having  executed 
any. 

The  answer  insisted  upon  the  lessee's  right  to  the  enjoyment  of  the 
term,  at  least  during  the  residue  of  21  years  from  the  making  of  the 
lease. 

The  Master  of  the  Rolls  made  the  order  stated  in  Ambler.  Then  a 
cross-bill  was  filed  by  Leach  for  establishing  the  lease  and  agreement. 
The  Master  of  the  Rolls  directed  the  account  prayed  by  the  origirijil 
bill,  and  dismissed  the  last  bill. 

I  met  with  an  order  for  the  hearing  on  the  appeal,  but  could  not  dis- 
cover the  decree  on  the  appeal,  or  any  subsequent  proceedings,  although 
I  searched  with  attention  to  the  end  of  the  year  1777,  for  the  original 
as  well  as  the  cross-cause. 


No.  15. 

lAine  V.  Terry. 

Reg.  Lib.  B.  1753,  fol.  527  (c). 

It  was  charged  by  the  bill,  that  it  was  previously  to  the  marriage  agreed 
that  the  wife  should  not  have  the  benefit  of  the  jointure ;  and  that  Terry, 
in  trust  for  whom  it  was  executed,  threatened  to  throw  Simon  into 
prison  if  he  refused  to  come  into  the  measure :  That  Simon  laboured 
under  a  mortal  disease,  of  which  he  soon  after  died,  and  was  greatly 
impaired  in  his  senses  as  well  as  his  health,  and  in.  that  situation  Terry 
prevailed  on  him  to  marry  Ann,  with  whom  he  never  cohabited;  and 
the  plaintiff  submitted,  that  the  intention  of  the  power  was  to  make 
an  handsome  provision  for  the  donee's  wife,  and  thereby  enable  him  to 
marry  one  of  circumstance  suitable  to  his  own,  and  not  by  colour  of 
such  jointure  to  pay  his  own  debts,  to  which  the  premises  were  not 
liable,  whereas  the  jointure  setup,  was  in  fact  a  settlement  on  Terry* 

It  was  decreed,  that  the  settlement  by  deeds  of  lease  and  release, 
and  the  paper  writing  indtled.  Proposals  upon  executing  the  Marrii^ 
Deed,  were  to  be  considered  as  one  entire  agreement ;  and  that  the 
sdd  agreement  and  settlement  ought  to  be  deemed  in  this  Court  frau- 
dulent and  void,  except  as  to  the  annual  sum  of  20/.  provided  for  the 
benefit  of  Ann  Lane  auring  her  life ;  and  it  was  ordered  and  decreed 
that  the  same  should  be  set  aside,  except  as  to  the  said  annual  sum 
of  20/." 

(c)  Tide  iupra,  p.  407. 
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Note, — The  wife  couvejed  to  Terry  after  tlie  death  of  her  huabtnd 
upon  the  trustii,  as  stated  in  Ambler. 

No.  16. 

Aleyn  v.  Bekhier  (d), 

Reg.  Lib.  A.  1737,  fol.  432  (B). 

The  estate  in  question  was  devised  to  trustees  in  fee,  to  raise  monej 
by  mortgage,  and  then  to  uses,  under  which  Edmund  Alejn  was  tenant 
for  life,  "  with  power  to  him  to. make  a  jointure  of  the  manors,  lands 
and  premises  aforesaid,  or  any  part  thereof,  upon  any  wife  with  whom 
he  should  after  think  fit  to  marry,  for  her  life,  and  in  bar  of  her  dower.'' 

The  trustees  under  a  decree  mortgaged  to  Belchier  in  fee. 

Edmund  Aleyn,  shortly  after  his  marriage,  without  any  previous 
agreement,  proposed  to  make  a  provision  for  his  wife ;  and  beine  then 
indebted  to  Belchier,  by  an  agreement  bearing  date  the  1st  day  of 
Aupst,  1750,  and  made  between  Aleyn  and  his  wife  of  the  one  part, 
and  Belchier  of  the  other,  reciting  the  matters  aforesaid,  and  that 
Aleyn  was  indebted  to  Belchier  in  a  certain  sum ;  it  was  witnessed, 
that  in  full  satisfaction  of  that  sum,  Aleyn  covenanted  to  procure  a  con- 
veyance and  settlement  to  be  made  by  the  trustees  of  the  estates  de- 
mised to  them,  to  the  uses,  &c.  in  the  will ;  and  immediately  after  such 
settlement,  to  limit  the  same  to  his  wife  for  her  life,  in  case  she  should 
survive  him,  for  her  jointure  ;  and  that  he  and  his  wife,  as  soon  as  they 
should  become  seised  of  the  said  estates  for  their  lives,  would  by  fine, 
&c.  convey  the  same  to  the  use  of  Belchier,  or  as  he  should  appoint, 
for  the  lives  of  Aleyn  and  his  wife,  and  the  survivor  of  them ;  in  con- 
mderation  whereof  belchier  coverfanted  to  pay  the  following  annuities, 
ike. ;  viz.  to  the  wife,  for  the  joint  lives  of  her  and  her  husband,  an  an- 
nuity of  Go/,  for  her  separate  use ;  an  annuity  of  60L  per  annum  to 
Aleyn  if  he  should  survive  his  wife ;  and  100/.  a-year  to  the  wife  if 
she  should  survive  him  ;  and  to  the  wife's  son  by  a  former  husband, 
100  guineas  at  twenty-one,  and  5L  a  year  in  the  mean  time  for  main- 
tenance. A  settlement  was  afterwards  executed  by  the  trustees,  and 
Aley  n  limited  the  estates  to  his  wife  for  her  life  under  the  power,  sub- 
ject to  the  mortgage  made  by  the  trustees  to  Belchier,  and  afterwards 
Aleyn  and  his  wife  conveyed  their  life-estates  by  a  fine  to  a  trustee 
for  l^elchier.  Belchier  insisted  that  the  settlement  was  a  good  and 
effectual  settlement,  and  was  made  upon  a  good  and  ▼aluaUe  conii- 
deration,  and  was  not  void,  and  that  he  was  entitled  to  the  benefit  of  it 

The  remainder-man  stated,  that  he  was  advised,  that  in  case  the 
power  of  jointuring  was  executed  by  Edward  Aleyn  for  any  other  pur- 
pose than  for  a  fair  jointure  for  his'^wife,  such  execution  was  contraiy 
to  the  intention  of  the  testator,  and  a  fraud  upon  the  remainder^maa. 

It  was  decreed,  "that  the  deed  of  appointment  was  not  to  be  sup- 
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ported  in  this  Court  any  further  than  to  charge  the  premises  with  the 
annual  sum  of  100/.,  agreed  to  be  |>aid  by  th^  deed  of  1st  August,  to 
Jane  Aleyn,  the  wife  of  Edmund  and  directions  were  given  accord- 
ingly. 


The  trust  in  the  agreement  before  marriage,  was  "to  permit  such 
son  or  sons  of  their  bodies,  and  the  heirs  male  of  such  sons,  to  receive 
the  rents  during  all  such  time  as  the  trustees  should  have  in  the  pre* 
mises,  as  the  plaintiff's  father,  together  with  the  trustees,  or  the  major 
part  of  them,  or  together  with  the  survivor  of  them,  should  appoint." 
by  the  settlement,  the  eldest  son  was  in  every  event  to  have  lOOiL  a 
year,  and  children  were  substituted  for  sons.  The  settlement  was 
executed  when  the  plaintift',  the  eldest  son,  was  two  and  one-half  year 
old,  and  he  had  lost  his  sight.  The  plaintiff  stated  that  his  father 
wanted  him  to  sell  his  reversion,  which  ne  would  not  do,  and  that  then 
the  father  made  a  bargain  with  the  second  son,  to  whom  he  appointed : 
That  the  father  represented  to  the  trustee  that  the  eldest  son  had 
threatened  to  sell  his  reversion,  and  was  very  undutiful,  &c.  Th^ 
plaintiff  insisted  that  the  variation  in  the  settlement,  as  there  was 
then  no  other  son,  and  he  had  lost  his  sight,  was  to  warrant  an  appoint- 
ment to  a  daughter,  in  case  there  was  no  o^er  son. 

The  father  and  mother  denied  any  knowledge  of  the  variation  ;  and 
stated  the  disorderly  life  of  the  son,  and  his  marriage  to  a  woman  of 
no  fortune.  The  father  stated  that  he  applied  to  his  son  to  join  in  the 
sale  of  the  estate  for  his  own  benefit. 

The  father's  answer,  in  which  he  represented  the  Duke  of  Somerset, 
the  surviving  trustee,  as  a  perfectly  consenting  party  to  the  appoint- 
ment, was  flatly  contradicted  by  the  Duke  himself,  wno  stated,  tnat  he 
believed  that  the  fatlier  had  misrepresented  the  son  to  him,  and  that 
if  he  had  been  apprized  of  all  the  circumstances,  he  would  not  have 
executed  the  appointment. 

There  appeared  to  be  a  dispute  between  the  father  and  eldest  son, 
about  another  estate,  belonging  to  the  son,  of  which  the  father  had  re- 
ceived the  rents  during  the  son's  minority. 

It  was  decreed,  that  the  deed  of  appointment  be  set  aside,  and  that 
it  be  delivered  up  to  the  plaintiff  to  be  cancelled ;  and  that  neither  the 
defendant  Edward  Scroggs,  the  second  son,  nor  any  of  his  issue,  do  in- 
sist on,  or  make  use  of  the  deed  of  appointment,  or  the  contents,  or  ope- 


declare,  that  the  settlement  executed  after  the  marriage,  hath  unwar- 
rantably departed  from  the  marriage  articles,  by  limiting  the  estate  to 
the  use  of  such  thild  or  children  as  should  be  appointed,  instead  of 
limiting  the  same  to  such  son  or  sons,  &c.  and  that  the  same  ought  to 
be  rectified.  And  his  Lordship  ordered  a  new  settlement  to  be  exe- 
cuted accordingly,"  and  the  fatncr  was  decreed  to  pay  the  costs. 


No.  ir. 


Scroggs  V.  Scroggs. 
Reg.  Lib.  B.  1754.  fol.  496  (e). 


And  his  Lordship  doth 


i>)  Vide  tiipra,  p.  40S. 
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No.  18. 

Phelp\.Hay(f). 

Rolls,  18th  May,  177%. 

14th  March,  1747. — By  the  agreement  made  previously  to  the  mar- 
riage between  the  Rev.  Abraham  Phelp  and  Ayliffc  Tufton. 

After  reciting,  that  upon  the  treaty  for  the  marriage  it  was  agreed 
tliat  Aylifie  Tufton  should  have  power,  as  well  before  as  after  soch 
marriagei  either  to  make  an  absolute  sale  of  her  lands  and  chattel, 
and  with  the  monies  by  such  sale  to  purchase  other  lands  and  chattels 
any  where  in  England,  and  convey  unto  the  trustees  therein  named, 
their  heirs,  executors,  &c.  or  unto  such  other  persons  as  the  said 
Aylifie  Tufton  and  her  mother  should  nominate,  as  well  all  such  lands 
and  hereditaments  wherein  the  said  Aylifie  Tufton  then  had  an  estate 
of  freehold  or  inheritance  in  fee-simple  or  fee-tail,  or  for  terms  of 
years,  or  otherwise  howsoever ;  as  also  such  lands  and  chattels  which 
mieht  be  purchased  as  aforesaid,  to  and  for  the  use  and  benefit  of  the 
said  Abraham  Phelp  and  Aylifie  Tufton,  and  the  issue  of  their  two 
bodies,  in  such  manner  and  form,  and  by  and  after  such  rates,  shares, 
nhd  proportions,  either  jointly  with  the  said  Abraham  Phelp,  or  alone, 
separate  and  apart  from  him,  as  tlie  said  Aylifie  Tufton  should  think 
proper  and  fit  to  do. 

-  9th  and  lOtli  February^  1749^ — By  Indentures  of  Lease  and  Release, 
and  by  a  fine,  Mr.  and  Mrs.  Phelp  (the  marriage  having  been  solemn- 
ized) conveyed  her  sixth  part  of  certain  real  estates  unto  Sir  George 
Hay,  his  heirs  and  assigns  for  ever,  in  trust,  nevertheless,  to  the  use 
of  the  said  Abraham  Phelp,  and  Aylifie  his  wife,  and  their  assigns, 
during  their  lives,  and  the  life  of  the  longer  liver,  remainder  to  the  use 
of  such  person  and  persons,  and  for  such  estate  and  estates  as  the  said 
Aylifie  Phclp  should  in  manner  thereby  required,  appoint ;  and  in  de- 
fault of  such  appointment,  in  trust,  to  and  for  the  use  of  the  right  heirs 
of  the  said  Aylifte  Phelp  for  ever.  Note. — The  fine  was  declared  to 
be  to  the  use  of  the  said  Sir  George  Hay,  and  his  heirs,  in  trust,  never- 
theless, to,  for,  and  upon  the  uses  and  trusts  before  expressed. 

ISth  February,  1755. — By  an  Indenture  between  Aylifie  Phelp,  thcu 
the  widow  of  the  said  Abraham  Phelp,  of  the  one  part,  and  the  said 
Sir  George  Hay,  of  the  other  paii,  after  reciting  the  articles  of  14th 
March,  1747,  and  the  Indentures  of  tlie  9th  and  10th  of  February,  1749, 
and  the  fine  levied  accordingly;  and  also  reciting,  that  by  the  Inden- 
ture of  release,  a  greater  power  was  given  to  the  said  Aylifie  Phelp, 
of  disposing  and  limiting  her  said  lands  and  estates  than  was  given  or 
intended  to  be  given  to  her  by  the  said  articles  made  previous  to  her 
marriage,  it  being  the  intention  of  such  articles,  and  of  the  parties 
thereto,  that  the  said  Aylifie  Phelp  should  limit,  settle,  and  assure  her 
said  lands  and  estates  unto  and  upon  the  issue  of  the  bodies  of  them 
the  said  Abraham  Phelp  and  Aylifie,  in  case  they  should  have  any  such ; 
and  the  said  Aylifie  Phelp  having  then  three  children  by  the  said  Abra- 
ham Phelp,  to  wit,  Charles  Tufton  Phelp,  her  eldest  son,  Jane  Phelp^ 
her  daughter,  and  James  Phelp,  her  youngest  son,  It  is  Witnessed,  thai 
(/)  Vid€9Upra^^.AA0, 
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for  the  settling  and  assuring  the  said  sixth  part  of  the  said  prenii- 
ses  upon  the  children  and  issue  of  the  said  Ayliffe  Phelp  by  the  said 
Abraham  Phelp,  according  to  the  said  articles  of  agreement,  the  said 
Ayliflfe  Phelp,  by  virtue  of  the  power  unto  her  given,  as  well  by  the 
marriage  articles  as  by  the  Indenture  of  Release,  did  grant,  limit,  di- 
rect, and  appoint  that  the  said  Sir  Georse  Hay,  and  his  heirs,  should 
from  thenceforth  stand  seised  of  the  said  undivided  sixth  part  of  the 
said  premises,  and  that  the  said  fine,  and  the  uses  thereof,  should  enure 
to  the  use  of  the  said  Ayliffe  Phelp  and  her  assigns  for  life,  re- 
mainder to  the  use  of  the  said  Charles  Tufton  Phelp,  James  Phelp, 
and  Jane  Phelp,  or  to  any  or  either  of  them,  their,  his,  or  her  heirs 
and  assigns,  in  such  manner  and  form,  and  by  and  after  such  rates, 
shares  and  proportions,  and  charged  and  chargeable  %vith  such  sum 
and  sums  of  money,  unto  and  amongst  any  or  either  of  them  the  said 
Charles  Tufton  Phelp,  James  Ph.elp  ancl  Jane  Phelp,  at  such  time 
and  times  as  she  the  said  Ayliffe  Phelp  should  by  any  deed,  or  by  her 
will,  to  be  duly  executed  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,  give>  grant,  devise,  limit,  direct  or  appoint ; 
and  for  want  of,  and  in  default  of  such  appointment,  to  the  use  of  the 
said  Charles  Tufton  Phelp,  James  Phelp,  and  Jane  Phelp,  and  his  and 
their  several  and  respective  heirs  and  assigns  as  tenants  in  common, 
and  not  as  joint-tenants. 

Charles  Tufton  Phelp  died  under  age,  and  without  issue. 
18th  May,  ir72-— The  said  Ayliffe  Phelp,  by  her  will,  duly  executed* 
declared  her  will  and  meaning  to  be,  and  she  did  thereby,  by  virtue  of 
the  proviso  aforesaid,  direct  and  appoint,  that  the  said  Sir  George  Hay 
should  stand  seised  of  the  said  sixth  part  of  the  said  estates,  in  trust, 
by  mortgage,  to  raise  and  pay  thereout  to  testatrix's  daughter,  Jane 
P*help,  her  executors,  administrators  and  assigns,  within  six  months 
after  testatrix's  decsase,  the  sum  of  £,000/.  and  subject  thereto  to  the 
use  of  the  said  testatrix's  son  James  Phelp,  and  his  assies  for  life ;  re 
mainder  to  the  said  Sir  George  Hay  and  his  heirs,  during  the  life  of 
the  said  James  Plielp,  in  trust,  to  preserve  contingent  remainders,  with 
remainder,  after  the  decease  of  the  said  James  Phelp,  to  his  issue  in 
general  tail :  and  in  default  of  such  issue,  to  the  use  of  testatrix'^ 
daughter  Jane  Phelp,  for  life;  remainder  to  the  said  Sir  George  Hay» 
and  his  heirs,  during  her  life ;  in  trust  to  preserve  continjj^ent  remain- 
ders ;  with  remainder  after  the  decease  of  the  said  Jane  Phelp,  to  her 
issue  in  general  tail,  and  in  default  of  such  issue,  to  the  use  of  testa- 
trix's mother,  Frances  Tufton,  and  her  assigns,  for  her  life,  with  tt- 
maindeV  to  tlie  testatrix's  own  right  heirs,  with  power  for  the  said 
George  Hay,  and  his  heirs,  with  the  consent  of  Uie  person  for  the  time 
being  entitled  to  the  estate,  to  sell  the  same,  and  to  purchase  other 
lands  to  be  settled  to  the  same  uses. 

18th  May,  1778. — By  a  decree  in  a  cause  therein  the  said  James 
Phelp  was  plaintiff,  and  the  said  Sir  George  Hay,  and  Charles  Blicke, 
and  Jane  his  wife,  (late  Jane  Phelp,)  were  defendants,  the  Master  of 
the  Rolls  declared,  that  he  was  of  opinion,  that  under  the  will  of  Ajrliffe 
Phelp,  the  said  Charles  Blic^e,  and  his  wife,  in  her  right,  were  entitled 
to  the  sum  of  2,000/.  to  be  raised  by  way  of  mortgage  of  the  estate  in 
anestion,  with  interest  from  six  months  after  testatrix's  death ;  and 
tnat,  subject  to  such  mortgage,  the  said  James  Phelp  was  under  tho 
said  will  entitled  to  an  estate  in  tail  general  in  thd  said  rstate.  v  jfh  n- 
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mainder  to  the  said  Jane  Blicke  in  tail  general ;  and  that  all  the  subse- 
quent or  other  limitations  in  the  said  will  concerning  the  said  estate 
were  void ;  and  that  no  valid  appointment  of  such  the  reversion  in  fee 
of  the  said  estate  as  aforesaid  having  been  made  by  the  said  Ayliffe 
Phelp,  subsequent  to  the  Indenture  oT  13th  February,  1755,  according 
to  the  power  therein  reserved  to  her,  the  appointment  made  by  such 
Indenture  of  13th  Fedruary,  1755,  did,  as  to  such  reversion  in  fee  of 
the  said  Leicestershire  estate  as  aforesaid,  become  absolute ;  and  that 
under  the  appointment  made  by  the  said  Ayliffe  Phelp  by  the  said  In- 
denture of  the  13th  of  February,  1755,  such  reversion  in  fee  of  the  said 
estate  belonged  to  her  three  children,  Charles  Tufton  Phelp,  James 
Phelp,  and  Jane  Blicke,  their  heirs  and  assigns,  as  tenants  in  common, 
in  equal  third  parts ;  and  that  the  said  Charles  Tufton  Phelp  beine 
dead,  intestate,  and  without  issue,  his  undivided  third  part  descended 
to  the  said  James  Phelp,  as  his  brother  and  heir  at  law  ;  and  that  by 
the  means  and  in  manner  aforeskid  the  said  James  Phelp  was  then  en- 
titled to  him  and  his  heirs  to  two  third  parts  of  the  reversion  of  the  said 
estate  so  subject,  and  in  manner  aforesaid ;  and  the  said  Jane  Blicke 
to  her  and  her  heirs  to  the  remaining  third  part  of  such  reversion  as 
aforesiad  of  the  said  estate. 

Various  proceeding  were  had  in  the  cause.  The  Master  found  that 
the  legal  estate  was  m  the  heir  of  Sir  George  Hay,  and  he  joined  with 
James  Phelp,  who  suffered  a  recovery  of  the  estate,  in  a  mortgage  for 
securing  the  2,000/.  and  interest. 

It  appears  b^  the  Register's  book  (s;)  that  the  plaintiff*  submitted  to 
the  Court,  that  it  was  the  true  intent  ot  the  articles  of  14th  March,  1747, 
and  the  Indenture  of  13th  February,  1755,  that  Ayliffe  should  have 
power  to  limit  and  appoint  an  estate  of  inheritance  either  in  fee-simple 
or  tail  to  her  issue,  but  that  it  was  never  meant  that  she  should  have 
power  to  limit  any  smaller  estate  for  her  issue  than  an  estate-tail ;  and 
that  the  plaintiff*  was  advised  tliat  there  was  no  limitation  contrary  tu 
the  intention,  but  that  he  had  an  estate-tail  given  to  him  subject  to 
the  payment  of  2,000/.  The  defendant  of  course  submitted  the  con- 
trary. 

{S)  Lib.  Iteg.  B.  1777,  fol.  537. 

No.  19. 
Roberta  v.  IHxufelL 
Lib.  Reg.  B.  1738,  fol.  119.  (h). 

Thk  limitation  was  to  the  use  of  such  of  the  children  of  the  marriage, 
for  such  estates,  and  in  such  shares  and  proportions,  as  the  husband 
and  wife  or  survivor  should  appoint 

The  husband  having  survived  his  wife,  by  his  will  appointed  the  es- 
tate unto  the  plaintiff*,  liis  only  son,  his  heirs  and  assigns,  for  ever,  upon 
condition  that  he  and  they  should  pay  his  only  sister  of  the  whole 
blood,  Elizabeth-Mary  Roberts,  3000/.  and  50/.  a  year,  for  maintenance, 
untO  she  attained  twenty-one,  or  married,  and  the  testator  charged  the 
estates  therewith ;  and  in  case  the  plaintiff*  refused  to  pay  tiie  same, 

(A)  nU!rn^a,ti.U5. 
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then  he  appointed  the  estate  itself  to  tlie  daughter,  her  heirs  and  as- 
signs, for  ever ;  2000/.  to  be  paid  to  Elizabeth-Mary  at  twentjr-one,  or 
marriage ;  but  if  she  died  before,  the  said  2000/,  to  be  paid  to  his  daugh- 
ter, Mary  Roberts,  by  another  marriage ;  and  he  declared  the  5000/. 
to  be  in  satisfaction  of  the  1000/.  as  stated  in  2  Eq.  Ca.  Abr. 

It  was  decreed,  that  "the  plaintiff  wa«  entitled  by  virtue  of  the  ap- 
pointment, subject  to  the  charge  of  2000/.  part  of  the  sum  of  SOOOL 
therein  charged  for  Elizabeth -Mary,  and  of  50/.  a  year  for  her  main- 
tenance ;  and  his  Lordship  doth  decree,  that  the  trustees  do  according- 
ly convey  the  same  to  him,  so  subject  as  foresaid ;  and  the  defendant 
Elizabeth-Mary  is  to  be  at  liberty  to  apply  to  the  Court  for  raising 
and  pa;y'ing  the  sum  of  2000/.  when  the  same  shall  become  due ;  but  his 
Lordship  declared  that  the  limitation  over  of  the  said  sum  of  2000/.  to 
the  said  Mary  Roberts  by  the  will  is  void,  and  as  to  the  sum  of  1000/L 
residue  of  Uie  said  sum  of  3000/.  mentioned  in  the  will,  his  Lordship 
declared  that  the  appointment  thereof  by  the  said  will,  for  satisfaction 
of  a  debt  due  from  nim  by  covenant  contained  in  his  marriage  settle- 
ment, was  void,  and  that  defendant,  Elizabeth -Mary,  is  entitled  to  have 
satisfaction  for  the  sum  of  1000/.  with  interest  at  four  per  cent,  from 
the  death  of  her  father  as  a  special  creditor."  And  the  necessary  di- 
rections were  given  by  the  decree  accordingly. 

No.  20. 

Newport  v.  Savage, 

Michaelmas  Term,  1736  (»). 

HAD  a  power  by  will  to  jointure  any  wife  by  limiting  &c.  to  and 
for  her  use,  or  in  trust  for  her,  in  lieu  of  her  jointure,  or  part  of  her 
jointure,  all  or  any  part  of  the  estate  of  which  he  was  tenant  for  life, 
j^.  reciting  his  power,  settles,  in  trust,  for  his  wife,  for  her  jointure, 
the  land  contained  in  the  power  for  99  years,  if  she  should  so  long  live. 
ft  was  decreed  by  the  Chancellor,  that  the  power  was  well^  executed, 
and  he  said,  that  though  in  strictness  of  law  this  would  not  have  been 
a  good  execution  of  the  power,  yet  a  court  of  equity  ought  to  regard 
the  substance  of  things.  When  all  parties  are  mere  volunteers,  they 
must  be  bound  by  the  law  ;  yet  where  they  are  purchasers  for  a  valua- 
ble consideration,  and  the  execution  is  de^ctive,  the  Court  will  supply 
it,  and  it  does  no  injury,  for  it  carries  it  no  farther  than  the  person 
himself  might  have  clone ;  and  even  in  cases  of  purchasers,  the  Court 
will,  in  favour  of  one,  supply  non-execution  of  powers ;  and  the  reason 
of  their  not  doing  it  generally  is,  because  it  does  not  appear  that  the 
intention  of  the  parly  was  to  carry  the.  power  into  execution.  It  wa^ 
objected,  that  this  was  such  an  estate  that  this  is  no  Bar  of  dower,  bat 
the  power  is  not  to  ^ve  an  estate  in  bar  of  dower ;  but  j9.  was  left  at 
large  to  make  a  provision  for  his  wife.  Besides,  in  the  settlement  made 
on  her,  it  is  generally  said  to  be  in  bar  of  her  dower,  and  therefore  as 
it  will  be  an  equitable  execution  of  the  power,  so  it  will  be  an  equitable 
bar  of  dower. 

Upon  searching  the  Register's  book  (k),  I  find  that  the  power  wis. 


(t)  rideSuprOf^.W. 


{k)  Ub.  Reg.  1736,  fol.  33. 
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"  for  Walter,  when  he  should  have  any  estate  in  possession  in  the  pre- 
mises for  his  life,  bj  virtue  of  the  limitations  aforesaid,  by  any  deed,  to 
assign,  limit,  or  appoint  to  or  for  the  use  of  or  in  trust  for  any  woman 
or  women  that  should  be  his  wife,  for  her  life,  in  lieu  of  jointure,  all  or 
any  part  of  the  premises  to  take  effect  from  his  decease."  He  limited 
a  term  to  trustee  for  99  years  in  trust  for  his  wife.  The  bill  was  to 
have  the  jointure  confirmed,  to  stay  proceedings  at  law  by  the  remain- 
der-man. The  defendant  stated  a  trial  at  niW  prius  ;  and  that  a  case 
was  reserved  for  the  King's  Bench,  and  he  prayed  for  liberty  to  pro- 
ceed in  the  cause.  It  was  decreed  that  the  plaintUT  should  be  quieted 
in  the  estate  comprised  in  the  jointure-deed  durine  so  much  of  the  term 
of  ninety -nine  jears  as  she  should  live,  and  the  defendant  was  to  pay 
unto  the  plaintiffs  their  costs  of  the  suit ;  and  the  injunction  formerly 
granted  in  thir  cause,  for  stay  of  the  defendant's  proceedings  at  law 
against  the  plaintiffs,  was  to  be  continued. 


No.  21. 

Beady.  Shaw  1S07  (I). 

Power  to  trustees  to  sell  or  exchange  in  the  usual  manner :  Money 
to  be  invested  in  the  purchase  of  other  messuafi;e8,  tenements,  or  here"^ 
ditaments,  to  be  conveyed,  to  the  same  uses.  The  trustees  in  exercue 
of  the  power  conveyed  the  estate  to  a  purchaser,  in  consideration  of 
1,700/.  And  the  purchaser,  in  consideration  of  the  like  sum,  granted 
to  the  trustee  a  perpetual  annuity  of  73/.  Ids.  out  of  the  estate,  to  the 
uses  of  the  settlement;  and  he  covenanted  to  lay  out  3,000/.  in  build- 
ing or  the  estate.  The  purchaser  afterwards  sold,  and  filed  a  bill  to 
enforce  the  purchaser  from  him  to  complete  the  contract.  And  on  the 
coming  on  of  the  cause  the  tit)e  was,  without  argument,  referred  to  the 
Master ;  and  by  his  report,  after  stating  deeds  of  the  5th  &  6th  Octo- 
ber, 1780,  and  1st  &  2d  February,  1796,  the  3d  &  4th  February,  1796. 
the  14th  &  15th  March,  1796,  and  the  21st  &22d  March,  1796,  the  Mas- 
ter finds,  by  a  case  stated  for  the  opinion  of  counsel  on  the  part  of  the 

glaintiffs,  of  which  the  defendants  have  notice,  that  the  deeds  of  the  14th 
^  15tii  days  of  March,  1796,  and  of  the  21st  &  22d  days  of  the  same  month, 
were  merely  formal,  executed  under  the  advice  of  counsel,  for  the  pur- 
pose of  apparently  complying  with  the  requisites  of  the  aforesaid  pow- 
er of  sale  cont^ned  in  the  marriage  settlement  of  the  6th  day  ot  Oc- 
tober, 1780,  but  that  the  real  contract  between  the  vendors  and  the  pur- 
chasers in  that  transaction  was  a  sale  of  the  freehold  premises  in 
consideration  of  the  aforesaid  rent-charge  issuing  out  of  the  same  pre- 
mises only  with  the  aforesaid  covenant,  to  lay  out  tiie  said  sum  of  3,000/. 
in  improving  the  same  ;  and  he  was  of  oninion  that  such  transaction  was 
not  a  due  execution  of  the  power  to  sell,  or  of  the  power  to  exchange, 
contained  in  the  aforesaid  marriage  settlement,  for  which  reason  he  cer- 
tified, that  the  plaintiffs  could  not  make  a  good  title  to  the  freehold 
part  of  the  premises  in  question. 

Exceptions  were  taken  to  this  report,  but  they  were  never  argued, 
and  the  plaintiffs  consented  to  rescind  the  contract,  and  to  pay  the  pur- 
chaser's costs 

(0  VuSttttpra,  )f.i79. 
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ACCEPTANCE.  SeeFsomnnvT.  Rett. 
ACCIDENT.  Sep  DETBCTiyB  Execution. 
ADVANCEMENT, 

whether  it  operate  to  eive  the 
child's  share  io  default  of  ap- 
appointment  to  the  parent  or 
to  the  oxhiT  nhjects,  qu.      -  561 

See  Illumirt  Appoiktmkht. 
AGREEMENT, 

to  lease  where  it  will  be  en- 
forced        ...  352 

before  roairiage,  that  the  wife 
may  appoint  her  own  estate, 
valid  -         -         -  157 

for  a  settlement,  where  it  autho- 
rixcs  a  power  of  sale  and  ex-  • 
change        -         -         -  141 

See  DbfbcttticExbcutioh.  Pa- 
rol Contract 
ANSWER  IN  CHANCERY, 

may  amount  in  equity  to  the 
fzeciition  of  a  power          -  360 
APPENDANT,  POWER, 

defined  -         -         -  46 

how  suspended    -      -  -50 

how  ezlinguiahed        •         54, 65 
by  operation  ot  law         -  64 

bow  merged    -         -         -  81 

may  be  released         -        -  65 

to  arise  on  a  fotare  event  may 
be  defeaaanced       -         -  66 

"whether  it  can  be  released  in 
part,  911.      -         -         -  ibid. 

power  to  a  tenant  for  life  to  ap- 
point the  estate  to  his  chil- 
dren, whether  it  is  appendant,  73 

See  Bargain  and  Sajue.  Co. 
TUf  ART  10  stan<i  seised.  Ex- 
TiHoinsnincsT.  Fi!ve.  Feoff* 
mnr.  Mirssb.  SrspsRSiOir. 
APPOINTEE, 

takes,  from  what  time  -  387 

death  of  appointee  under  will 
does  not  <lefeat  a  charge  on 
the  estate  appointed  to  htm  328 

trices  the  wholf  sura,  and  any 
loss  roost  fall  on  the  residue  331 

takes  the  fund  lobiect  to  his 
debts         -        -        -  S35 

4  Y 


APPOINTMENT, 

how  it  operates  -       189, 336 

how  it  may  be  made    -  -       -  207 
wher  e  it  is  to  a  charity     -  S13 
by  a  general  disposition  -  1282 

but  there  roust  be  a  reference  to 

the  fund       -  -  -  884 

how  it  operates  when  blended 

with  wonisofcnnvKyance      -  303 
takes  the  part  appointed  entire- 
ly out  of  t  lit*  settlement        -  331 
where  void  by  the  general  rules 

of  law  -         -  399 

See  Dkfkctivk  ExEctrnoif .  Ex- 
CKS8IVX  ExKcimo?r.  Exxc0- 
tior  of  P0WKR8.  Limita- 
tions. Will.  Witnsssss. 
APPORTION  ME  X  T, 

where  rent  is  apportioned  -  364 
APPURTENANT,  POWER. 

So-  Apfxhdakt. 
ASSIGNS, 

who  are  under  a  power  to  a  man 
and  his  assigns        -         -  176 
ATTAINDER.   Sev  Triasow. 
ATTESTATION.  See Siosnro Wit- 

BK8SK8. 

ATTORNEY, 

who  may  be     -         -      148, 168 
donee  of  a  power  cannot  appoint 
an  attorney    ...  174 
unless  the  deed  is  prepared, 

•embie  -         -         -  176 
or  the  power  is  tantamount 

to  an  ownership        177, 199 
but  not  where  a  particular 
mode  of  execution  ia  re- 
quired  -  176 
how  he  should  execute  his  power  804 
AUTHORITY, 

what  are  common-lftV  authori- 
ties -         -         -  1,134,803 
where  it  surviTcs        -      168, 864 
See  Dkttac. 
BANKRUPTCY. 

where  it  destroys  a  power      -  61 
does  not  transfer  a  power  to  the 
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BARGAIN  AND  SALE, 

dctiiieil  -  -  -5 

coftvevHnce  by,  <locs  not  destroy 

powirr  where  -         -  61 

general  power  to  leate  ctiniiot  be 
nf»ei*vecJ  by  it         -         -  1S3 
contra  of  a  general  power 
of  revocation      -  1S4 
in  execution  of  a  powt>r  need 
not  bf  enrolled  unless  requir- 
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BARON  AND  FKMK. 

may  ap|)Ouit  lo  each  other  under 

<  |>ower§        -         -         -  333 

Sec    DlFKCTlVB  EXKCCnO!!. 
FeMkCoVKRT.  JOISITUHISG, 

PowLB  or. 
BOONS, 

the  construct  ion  of  the  word  633 
BROTIIKU.  See  Dkfective  ExiKU- 

TIOJI. 

CANCELLATION, 

dofitro)  8  a  will  executed  under 
a  iiower       -         -         -  327 

dor»  not  ilestroT  estates  created 
hy  deed       -         -         -  400 
CHAR(iE, 

the  extent  of  a  power  to         -  443 

power  to,  eoMbles  a  charge  of 
intef-est  as  well  as  principal  479 

See  EsTATKs. 
CHARITY, 

how  an  apiM  introent  may  be  exe- 
cu(c<l  ill  favour  of  a  chariiT  S13 
CHILDREN.  TOWER  TO  AP- 
POINT TO. 

a  power  to  a  tenant  for  life  to 
appoint  to  hiscbtldrt>n,  eau  be 
b:irred         -         -  73, 81 

children  chnnging  their  charac- 
ter,  as  youngest  child  becoro. 
ing  eldest,  an  appomtnieiit  to 
thera  is  avoided.       -  -419 

general  power  restrained  tocliil- 
dren,  where  -         -  461 

ceases  where  there  is  only  one 
oliject,  where         -         -  465 

do«'s  not  embrace  grand-chil- 
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but  ihey  may  be  apfminted 
;                 to  with  the  child's  consent  509 

child  in  ventre  »a  mere  within  a 
power  to  appoint  to  children 
living  at  the  parent's  death  510 

embraces  what  children         -  ibid. 

an  eldest  child  considered  a 
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API'OrVFMENT. 
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COLULTUUJL  POWXB. 
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See  QuaUF1C\tion. 
CONDITIONAL  POWER, 
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See  Sale  and  Exchange. 
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what  is  sufficient,  to  aToid  a 
power  of  revocation  under  the 
statute  of  Elizabeth  -  •  4S 

See  Cohabitation.  DEFEcTm 
Execution.  Dower.  Mab. 
riage.  Pbrjuut. 
CONSTRUCTION  OF  POWERS  4J 
CONTEMPT.  SeeCiiowPf. 
CONTRACT.  SeeEdciTT.  Dcfrc^ 
tive  ExEcimoJf. 

FlTTUItO,  LiKASB 

nr. 

COUNTERPART, 

of  a  deed  creating  a  powrer  not 

rcquiiite       .  .  -  til 

memorandum  of  its  execution 
,         should  be  indorsed  on  the 
lease  -  -  - 

COUSIN .  See  Defect iTE  Ex  ecittio.^  . 
COVENANT, 

to  sell,  revokes  in  equity,  a  will 

under  a  power         -  -  327 

against  persons  claiming  under 
the  donee  of  a  power  extends 
to  whom  -  -  -  9Si 
running  with  the  lami  in  the 
bands  of  a  person  taking  in 
default  of  appointment,  ceases 
upon  execuUoQ  of  th^  power  33J 
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COVENANT, 

to  izeoate  a  power,  equity  'will 

enfoi-ce  it  where 
wliat  covenants  mutt  be  contain- 
ed in  leases  under  powers, 
where  the  power  is  silent 
where  usuhI,  he.  covenants 

are  requintd 
the  tntrodfction  of  an  im- 
proper  covenant  is  as  fa- 
tal MS  the  omission  of  a 
proper  covenant 
and  I  lie  lease  osnoot  be 
supported  because  the 
lesset.  has  done  wh^^t  he 
ought  to  have  ngre^d  to 
do        -  - 
the    covenants  required 
must  be  expressly  insert- 
ed       -  - 
go  to  remainder-roan 
See  Sale    a.^d  Exchanox. 
Trustke. 
COVENANT  TO  STAND  SEISED, 
,  defined  ... 
conveyance  by,  does  not  destroy 

power,  where 
general  power  to  lease  cannot 
be  reserved  by  it 
contra  of  a  general  power 
of  revocation 
CREDITORS. 

entilled  to  a  fund  appointed  un- 
der a  general  power  in  prefe- 
rence to  an  appointee 

but  a  purchaser  from  the 
appointee  prevails  over 
them 
CROWN,  THE 

may  commission  others  to  exe- 
cute a  power  foifeited  by 
treason 

may  extend  lands  over  which  a 
crown-debtor  has  a  i>ower  of 
revocation    -         -  • 
may  seize  the  lands  of  a  person 
committing  a  contempt  against 
the  prerogative 
See  TacASOx. 
CT  PRES.   See  Ezcuain  Ex£Cir. 
Tioir. 

DAUGHTER, 

cidtrst  daughter  considered  a 
youger  child  when  unprovided 
for       -         -         -  413,512 
SeeEzECWioN  ot  Powsbs. 
DEBTS.   See  Amiims. 
DEBT(»R,  CROWN.   Sec  Cbown. 
DEBTOR,  INSOL\*ENT, 

powers  in,  transferred  to  his  aa- 
signeet 

DEED, 

required,  the  power  cannot  be 
executed  by  wdl 

power  to  be  exercised  by  will  or 
6therwiae,  or  by  will  or  ap- 
^intment,  may  be  exereised 

m  l€nii»  may  bt  a  v 111  ia  anb- 


-  359 


630 
G32 


633 


6S4 


ibid. 
035 


61 


123 
124 


-  336 


336 


183 


184 


.  ibid. 


-  184 
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DEED, 

stance         ...  2-20 
r^iiired,  roost  be  executed  as  a 

proper  de  ed  -         -         -  232 
tlie  effect  of  a  deed  executed  un- 
der a  power  -         -         -  233 
SeeCo-vamERATiov.  DKuyKEv. 

KERB.  EXCESSIVI.  EXKCUTIOIT. 
IfTDORARBtEST. 

DEFAULT  OP  APPOIN  IWf  ENT, 
limitsUons  in,  are  vested,  sub- 
ject to  be  divested    -         -  149 
the  construction  of  gifts  in,      •  557 
where  a  fund  is  badly  appointed 
it  goes  asin  default  of  appoint- 
ment ...  565 
See  AoTASccE'WENT.  Devise. 
DowKH.  Rklatioxs. 
DEFEASANCE, 

future  powers  may  be  defcasan- 
ced    -        -         -         -  66 
DEFECTIVE  EXECUTION, 

by  one  instrument  not  made 
good  by  anoUier  supplying 
the  defect,  but  defective  itself 
in  other  respects      -         -  •  230 
Equity  relieves  against  a  defec- 
tive execution  in  favour  of  a 
purchaser     -         -         -  348 
mortgagee    -         -         -  ibid, 
lessee  -         -         -  ibid, 

creditor  ...  ibid, 
wife  -  -  -  -  ibid, 
husband  ...  ibid, 
legitimate  child  -  -  ibid, 
roarriiige  consideration  -  ibid, 
not  in  tMVour  of  a  natural 
child  ...  ibid, 

husband  ...  ibid, 
grandchild  ...  349 
brother  -  -  .  ibid, 
sister  ...  ibid, 

nephew       ...  ibid, 
cousin        ...  ibid, 
volunteer     ...  ibid, 
a  defective  execotion  in  favour 
of  a  stranger  cannot  be  sup. 
plied  so  as  to  give  the  fund  to 
cnditors,  send.      -        -  ibid, 
person  applying  for  relief  must 
have  a  preferable  equity      .  350 
whether  he  must  be  unpro- 
vided for         -        -  354 
a  defect  mav  be  supplied  al- 
though all  the  objects  are 
children,  sem^.        -         -  356 
Equity  relieves  against  a  de- 
fective  execution  where  the 
iotentioo  appeara  by 
eoivenant   .         .         •  35f 
request  by  will    -         -  ibid, 
written  contract    -         -  360 
promise  by  I'  ttera         -  ibid, 
recital  in  a  det  d   •        •  ibid, 
answer  in  chaneery         •  ibid, 
covenant  i  o  original  deed  ibid* 
but  there  mutt  be  a  refii- 
renee  to  the  fund        -  361 
of  power  of 
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DEFECTIVE  EXECUTION, 

joincurinK  not  akIihI  on- 
Ivm  the  part}  come  iDto 
potr  SBion        -         -  S68 
vbelhcr,  where  the  con- 

tniet  it  by  parol,  qu  363 
refnMKler-aiaii  may  claim 
the  ezccuiion  of  a  power  36f 
EqoHy  rt'liev^  •  agaiutt  a  defee- 
tive  txeciitioi)  alihoiigb  by 
deed  iiittt  adorwill   .         .  366 
two  « itneiies  instead  of  three  367 
a  teal  be  vaiitini;    -         .  ibid, 
a  will  of  real  i  state  -  ibid, 

the  power  be  to  leaae,  where 
and  where  hot      -         -  370 
So  Equity  will  relieve  -  ibid, 

io  easel  of  fraud  .  -  377 
surprise  -  -  378 
accideMt  .  .  ibid, 
disability  -  ibid, 

elect iofi  •         .  380 
saiisfacrion         -  391 
but  non-execuiioti  is  in  gt  ne- 
ral  never  aide<l    -         -  392 
•  unless  (he  power  is  in  na- 

ture ot'  H  trust  -  393 

where  a  fund  is  defectively  exe- 
cutod  whether  wholh'or  in 
part,  ii  |i:oe8  as  in  defiiult  of 
apiioiiitmeit  -         -  565 

See  Elkctiiin.  SATlsrACTioir. 
DELEGATION, 

powers  CHonot  be  delegHted  174, 965 
unless  l>y  fxpress  authority  176 
the  efiect  of  a  void  deb  Ki«tion 
on  estates  limited  in  default 
of  appo  niMient       -         -  178 
See  Atiohjiet. 
DELIVERY, 

of  Hn  inntrumrnt  executing  a 
power,  where  unnecessary  232 
DESCENT, 

app<jiiitee  under  a  will  takes  by 
dtuc  iit,  wh«'re       -         -  328 

S(  e  EtXTTION.  iLLUKORT  AP- 
POINTMENT. 

DESTRUCTION  OF  POWERS,  49 
DEVISE, 

wiii  re  I*  passes  an  interest,  and 
where  a  jjower        -         -  99 

to  tnistees  and  their  heirs  to 
sell  cunnot  be  coiisirurd  to 
give  M  power  only    -         -  105 

to  executors  to  sell,  or  to  be 
sold  by  executors,  the  effect 
of  it  .         -         -  106 

whether  a  devise  lo  one  to  uses 
operates  under  the  statute  134 

of  powers,  u  itbout  wny  seinin  to 
serve  ibeiu  not  within  the 
statute         -         -         -  171 

under  a  \oid  power,  the  testa- 
tor's interest  shall  supiMirt 
the  disposition         •         .  301 

See  Ltmitatioxs.  Tehaitts 
IN  Common. 
mSABlUTY.  See  Defictiti  Ex* 


Discretion,  see  fatbsb  lam 

Cbild.  Tbi»- 

TfcE 

DISTRIBUTION,  POWER  OF. 
erases  where  there  ia  only  one 
ibject  -  -  '  U 

DISTRIBtJTIONS,  STA  FUTE  OF, 

S(  e  BiLATioas. 
DONEE, 

of  a  power  bj  will,  implied, 
where         -         -        -  163 
DOWER, 

limitation  to  bar  dower,  the  ob- 
jects of  it     -  -        -  19^ 
whether  it  may  be  created 
under  the  old  power  of 
sale      -          -        -  455 
whether  a  purchaser  ean  re- 
quire thi  concurrence  of  the 
truiit<-e  to  bar  dower  under 
the  usual  liniiutioD  -  194 
attachid  upon  a  vested  fee  ia 
default  ot  ap|K>intmeiiC,  is  de- 
feated by  an  apiminlment  337 
release  of,  h«>w  far  a  valuable 
consideration           -         -  421 
DRUNKENNESS, 

ina)  M« Old  N  deed,  where  •  401 
ELDER  CHILD, 

deemed    a    jounger  child, 
where         .         -  412,413 
ELECTION, 

the  principle  of  it        -         -  380 
requires  forfeiture  to  the  disap- 
pfNtiti-d  de%isee,  and  not  com- 
pensation merely      •         •  ibid, 
enforced  against  an  h^'ir  taking 
by  descent    -         -         -  381 
whether  where  the  will  is 
revoked,  9M.     -         .  ibid, 
disappointed  devisee  may  insist 
on  »  sstitfaetiofi  ftt-o  tunto  S83 
*         tht-re  must  be  two  funds        -  384 
the  inleiifioo  cannot  be  collect- 
ed de/tort     '  -  -  383 
but  parol  evidence  is  ad- 
mitted, where    -          -  386 
not  enforced  where  the  donor 
hasnotHbilttv  to  devise       -  ibid, 
or  the  will  b«*ing  of  real  es- 
tate is  not  Wf'll  executed  387 
at  what  time  the  election  is 

compelled    -         -         .  389 
where  the  party  refuses  the 
gift  it  goes  to  the  disap|K>int- 
ed  devisees  -         -         -  390 
the  effect  o**  an  eleetion         •  391 
ENROLMENT, 

it  required,  the  appointment 
must  be  enrolled  -  211 

and  in  the  donee's  life-time  260 
See  Baugajv  awd  Salc 
EQUITY, 

will  restrain  tratteet  from  exe- 
cuting a  contract  for  sale  un- 
der a  power,  where  -  352 
will  rectify  a  mistake  io  a  settle. 

ment         -  -  3^9 

See  CiiunnBi,  Dirscnvx 
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EQUITY, 

FHAril.  PCBCHASBBI. 

ESTATE  IN  FEE, 

where  it  umy  be  created  under 

M  power   •  -         -         -  437 
limitation  at  Jl  thitll  appoint 

gfneniil},  if  created  by  will, 

a  Tee  -         -  -  90 

wh^re  trustee!  tor  tale  have  the 

h  f»\  h-e,  and  not  a  power  112 

See  1.Z.HIT4TIOH8. 

ESTATE  TAIL, 

where  it  may  be  created  under 

a  power       -  -         -  454 

what  d«  >ia<-  under  a  power  gives 
an  est.te-mil  -  -  470 

ESTA1E  FOK  IJFE, 

whMt  l>mitHlio<i  in  a  deed  under 
a  |H>wei  aniouDta  to  an  estate 
for  lite  ODlv  .         -  46t 

ESTATES, 

must  be  taken  with  all  their  in- 

Cidenis        -         •  '113 
what   may  be  created  under 
powers  in  fee,  where  -  432 

a  power  to  char^*  will  not 
enable  the  limitation  of  a 
fee  MS  a  security  -  437 

wbetheran  unlimiti-d  power 
to  chail^  will  in  equity 
authorize  a  gilt  of  the  fee, 
gu,       -  -  443 

power  to  gi^  estates 
enables  in  equity  a  gift 
to  sell,  and  pay  the  mo- 
ney to  the  objects  .  446 
inwhMt  cases  a  rent-charge 
may  be  limited  -  447 

where  the  rent  is 
well  charged  -  450 
power  to  apiioint  an  estate 
for  lives  dues  not  ui  law 
autbcirize  an  appointment 
for  years  determinable 
on  lives  -         -  ibid, 

iowliai  oases'alf'M  or  diffe- 
rent interest  can  be  grant- 
ed than  that  mentioned 
ID  the  power     -         -  453 
estate-tail      -         .  454 
•        uses  to  bar  dower     -  456 
chatt" I  interests        -  ibid, 
where  a  term  absolute  may 

be  created        -         -  458 
where  aquahiied  estate  can- 

nnt  be  granted  .  463 

estate  in  reve^sinn  under  a 
power  to  create  an  estate 
m  po^s«>ssion  is  void  -  45ft 
what  intt  rests  may  b^  cre- 
ated under  a  power  to 
appomt  to  children  -  513 
to  a  daughter  for  her 

separate  use         -  514 
vbethertothr  husbahd 
of  a  daughter  dunng 
their  joint  lives      -  515 
what  eomlitioiit  ma  J  be  ID- 


ESTATES, 

nexecl  to  the  cxecodon 
of  a  power       -         -  517 
the  eff  ct  of  an  ezeessiTe 
execution         -         -  533 
See  DiFBcnvB  Exsctinov. 
ExcsssiTB  ExBctmov.  Li- 

MITATIOHS.  PriWlR. 

EVIDENCE.  Se»-  Parol  Etidbhcb. 
EXCESSIVE  EXECUTION, 

1.  the  effect  of  it  where  there  it 
an  exceu  in  the  objects       -  534 
ander  an  appointment  to  a 
child  vapablr,  for  life, re- 
mainder to  his  children, 
incapable,  in  tail,  us  pur- 
chasers, the  parent  shall 
Uke  an  esiMie-tail        -  555 
but  not  unless  that  con- 
struct ion  will  meet 
the  testator's  inten- 
tion -         -  539 
and  the  doctrine  is  con- 

coi -fined  to  wills  441 
and  to  real  estate      -  ibid, 
where  void  remainders  are 
given  and  the  doctrine  of 
cy  preBcuunrn  be  applied, 
the  remainders  are  void  ibid, 
the  effect  of  an  itidefir  ite 
gift  to  |)ersons,  some  ob- 
jects, others  not  -  543 
gift  embrao'i  g  otijeets  not 
within  ttie  line  of  perpe. 
tuity  void  as  to  all        -  544 
gift  to  pel  sons,  some  ob- 
jects, others  not  equally, 
or  m  gross  sums,  good 
pro  ianto         -         -  .  546 
void  limitation  prevents  a 
good  limitation  f>verfrom 
taking  effect     -        -  ibid, 
unless  it  be  given  on  a 
contingency,  with  a 
double  aspect,  and 
the  limitations  to  the 
strangers  never  a- 
rise          -        -  547 
or  a  void  power  be  li- 
mited to  appoint  the 
fund  amongst  the  ob- 
jeeU,  antl  ii  is  given 
to  them  in  default 
of  app  liniment  548 
^ .  the  effect  of  it  where  there  is 
an  excess  in  the  quantity  of 
interest       -  549 
gixxl  pro  tatUo  where  the 

exce»s  is  dihtiiiguishabl>'  ibid, 
lease  exceedin);  th**  term 
author  izefl  good  pro  Umto 
in  equity,  void  at  law  in 
toto       ...  550 
but  where  a  distinct  limita- 
tion IS  added,  ihMt  only 
will  be  void      -         -  ibid* 
on  leiMi  ht:  I  imit  at  ion8,al  • 
though  sevcral,nii«ke 
baUBM  estate  in  law  558 
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EXCESSIVE  EXECUTION, 

nMincy  chaiged  exceeding 
the  turn  authorized  good 
in  equity,  pro  tarUo      •  ibid. 
S.  the  effect      it  where  cotidi- 
tiooB  arc  annexc>d,  not  auiho- 
rixed  hj  the  power   -  554 
the  condiliou  only  ia  ^oid  ibid, 
valid  appoiiitnientt  will  be 
sustained,  although  coo- 
founded  in  the  name  in- 
ttrumenCi  with  other  ob- 
jeets     -         -         -  55C 
See  JoixTrEiBO,  Pk>W£B  or. 

LlASB,  POWXB  TO. 

EXCHANGE.  Sc  P^BTiTioir.  Sals 

AND  BxcBANns. 

EXCLUSIVE  APmiXTMENT, 

where  authorix'  d        -         -  483 

where  imK  aulhortxpd  -  481 

See  Iu.r>riBf  ApptnirrxxHT. 
EXECUTION  OF  POW  KJtS, 

bow  to  be  executed  to  as  to  vest 
the  Ic^id  efctnte        -         -  189 

whether  thr-  legul  estste  will 
▼est  iti  relf  Msei  to  usi*s  hys  di- 
rectioo  to  them  to  eonvi  j  191 

how  to  be  extcuti'd  where  a 
man  lias  both  a  power  and  an 
interest        -         -         -  193 

Djaj  be  executed  bj  a  note  in 
writing  where  no  particular 
instrument  is  required         -  207 

all  the  eiroomstances  required 
muse  be  attended  to  -  811 

power  to  tensnt  for  life  to  sp- 
point  h)  will,  how  he  may  st  il 
the  es'ste     -         -         -  221 

where  a  powrr  must  be  exe- 
cuted b)'  will,  nnd  whi  i-e  by 
deed  -         -  214,224 

power  of  re  vocation  und  appoiiit- 
meiit  n)u>  he  r.-xecuted  by  the 
same  di-rtl    -         -         -  205 

power  niny  be  «'xi*cuted  by  se* 
Tcral  instruinciits     -         -  229 

pow(  r  of  re\(»cRtion  not  exe- 
cuted by  a  re-cohvcyauce  to 
the  settlor    -  -  260 

jKJWt' r  of  appointment  or  rovo- 
CHtiuii  fXt  ciitid  Im  n  g'-iwi-al 
dispirtitton  whirc  the  dome 
h:is  no  chtate  -         -  283 

hut  th  Ti-  HiUst  be  a  r»*fe- 

reiice  tn  the  fund  -  284 

ev»:i>  \» \i('rv  llie  pit  cise  siim 
is  givrn.  Mild  there  is  no 
other  fund        -  •  286 

what  iimount^  ui  nn  execution 
-wh.  I  t  a  man  hns  both  a  power 
aiid  ail  MiU  i  tsl        -         -  303 

an  insti  uii«'-Mt  shall  not  operate 
upd>  r»  powi  r  contrary  lu  the 
intention      -         -         .  299 

powLT  may  he  ex«>cuted  condi- 
tionally       -         -         -  310 

the  ciTtei  of  the  execution      -  326 
overrtiaehes  all  tlie  estates 
in  the  mUemeot       •  337 


EXECUTION  OF  POWERS, 

how  eaiBtcs  en  ated  under  diffe- 
rent powers  ukc  efieet  SH 
where  t oid  at  law     •         .  399 
in  equitj  -  403 

See  AnoBKET,  Lbtrb  or. 
Baboaiit  4XD  Salk.  Covh- 
Tiozffl.   DBrKTiTB  Exxcu- 

TIOJT.     EsTATXt.  EXCXMITX 

ExKcuTioir.  Fi?rx.  Fmaw. 
Lkasf.  Airn  Rblkau.  Lbasx, 

POWBB  mRETOCATIO^.Poir- 
XBOP.  SotfafNlTIBS.TlSSEB. 
TlXK.  WiLX.. 

EXECUTORS. 

take  a  power  to  sell,  where    -  lOo 
although  not  named,  if  the  mo- 
ney is  to  be  diatribated  br 
them  -         -       167,  IT2 

cotiira  where  the  money  is 
not  to  be  distributed  by 
them      -       •  -         -  175 
if  any  refuse  the  tniat,tbe  others 

may  sell      -         -         -  162 
B  power  to  aefeml  sarrives, 

where         -  -         -  ibid, 

nay  liespeeial  oeeapantsof  cor. 
pon-al  hereditaments,  sem6.  195, n. 
contra  of  meorporeal  liere- 
ditamenta  •         -  ibid, 

where  they  take  m  designated 

distinct  from  their  testator  326 
of  •»n  object  of  a  power  cannot 
be  ap|K)inteil  to       -  -  509 

8.»e  LlMTTATlOjra. 

EXTINGUISHMENT. 

of  powers  appendant  -         -  54 
ingioaa       -         -  61 

FAMILY, 

the  extent  of  the  word  -  522 

FATHER  AjiD  CHILD, 

what  is  a  fmn'lul'  nt  appoint- 
ment to  a  child  under  an  ex- 
clusive power         -         -  407 

a  discretionary  power  to  a  pa- 
rent not  Goittrolled,  unless 
there  be  fraud  -  -  500 

See  AnTAif cEJCEirr. 
FEME  COVRRT, 

is  considered  a  feme  sole  as  to 
pmperty  settled  to  her  sepa- 
rate use       -          -    •     .  113 

what  amounts  to  an  unalienable 
trust  in  her  favour       .  113—118 

her  Si'phrate  property  not  liable 
to  answer  general  demands 
on  her,  fu.  -  -  114 

her  consent  in  court  to  sn  ap- 
pointment not  neeeaaary      -  119 

may  execute  powers  orer  real 
e«ate  -         •         -  154 

althfiugh  reserved  over  her 
own  estate  by  an  agree- 
ment upon  marriage     -  157 

her  will  revoked  by  marriage, 

'  where         -         -  -  159 

what  amounts  to  an  equitable 
execution  of  a  power  by  her  887 

her  wUl  of  permaltj  auut  be 
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FEME  COVERT, 

proved  m  •  vill,  and  also  ts 

an  appointment  •  -  329 
may  retain  her  property  a|»ainst 
her  husband,  where  be  does 
not  pirfonn  his  cootract  363,  533 
See  Attobkkt.  Bako>  akd 
Fkhe.  Dffkctiye  Exf.cu- 
TiQx.  Execution  OP  PoWKBA. 

JOIN'TDBIXO,  P0W£S  OT. 

FEOFFMENT, 

aeceptaoee  of  does  oot  destroy 
a  nne  •         •         -  67 

See  Fink. 
FINE, 

destroys  power  relating  to  the 
land   -         -         -         -  66 

is  merely  void,  or  operates  as  a 
further  assurance,  where      -  67 

aeooropaoied  by  a  dred,  ope- 
rates as  the  execution  of  a 
power,  where  -       68, 229 

by  tenant  for  life,  with  a  power 
to  appoint  to  his  children,  the 
effect  of  it      -         -         -  73 

dedaratioa  of  the  use  of,  gives 
the  legal  estate        -         -  129 

revokes  a  prior  will  -  .  302 
FORFEITURE, 

of  power,  by  treason,  Ice.      -  17S 

See  Fbofivkbt,  Flint.  Rbco. 

▼BBT. 

FRAUD, 

will  enable  equity  to  relieve 
against  a  non-ezeeulion      -  377 

what  is  a  fraudulent  execution 
at  law         •         •         -  399 
in  equity      ...  403 

person  taking  with  notice  of  a 
prior  equitable  appointment 
bound  by  it   -         -      351, 410 

See  Father  and  Child.  Illu- 

50KT  APFOimDlEXT.  Joilf. 
TUHIHO,   POWBH  OF.  TUOC. 

Trustee. 
FURTHER  ASSURANCE. 

See  Film. 
FUTURO,  LEASE  IN, 

thf  meaning  of  the  term         -  589 
what  is  a  lease  in  fuuiro         -  ibid, 
depends  for  its  validity  on 

the  rime  of  iu  ex^cuiion  591 
contract  to  grant  a  l<*ase  in 
futuro,  valid,  if  the  tenant 
for  life  live  beyond  tlie 
period   ...  ibid. 
See  Reversion. 
GRANDCHILD, 

is  not  an  object  nnder  a  power 
to  appoint  to  children         •  501 
wnere  a  power  under  ge- 
neral   words  embraces 
grandchilfiren    -         -  507 
an    appoiiiiment  may  be 
made  10   a  grandoliild 
Willi  »hc  cnn^Mit  of  the 
child  nil  his  mairiage    •  509 
See  Drpbctivk  Exbcvtiox. 
GENERAL  POWER, 

what  estates  may  be  created  un- 
der it  -  .432 


GENERAL  POWER, 

within  the  exception  in  tlie  old 

annuity  act  •         -        •  iSS 
where  cut  down  to  a  partiftular 
purpose      -        .        -  557 
GROSS,  POWERS  IN» 

defined  -         •         -  46 

bow  Buspend«'d  -         -  53 

how  extuiguished  -  61, 65 
bow  merged  -  -  -81 
may  be  exercised  aAer  the  do* 
nee  has  departed  with  his  es- 
tate -  -  -  -  64 
may  be  released  -  -  65 
to  arise  on  a  future  event,  may 

be  defeasanced        -         -  ibid, 
whether  they  can  be  released  in 
part,  -         -        -  66 

GREAT  NEPlHEWS, 

not  Within  a  power  to  appoint 
to  nephews  •  518 
but  may  be  appointed  to  on 
the  marriage  of  the  ne- 
phew with  his  cousin  Ibkl* 
HEIR.  SeebiacsKT.  Elxctiov. 
UERIOTS, 

need  not  be  reterved  under  a 
power  requiring  the  ancient 
rent  -         -         -  610 

HUSBAND.  See  Baron  ahbFsmh. 

Fkmx  Covert. 
ILLUSORY  APPOINTMENT, 

what  amounts  to  an  -..  -  488 
a  share  descending  is  sufficient  496 
where  only  the  last  appointment 

is  bad   -      -         -         •  ibid, 
may  be  justified  by  circum- 
stances      ...  ibid, 
as  advancement  upon  mar- 
riage    -        -        -  497 
whether  the  provision 
most  move  from  the 
donee  -         -  498 

or  by  consent  of  tlie  parties     -  499 
the  fund  is  distributed  equally 
where  the  appointment  is  illu- 
sory -         -         -  500 
S<*e  Retersioh. 
IMPROVEMENTS.   See  Reht. 
INDORSEMENT, 

ot  a  power  before  exeoutifn  of 
the  deed  good         -         •  121 
INFANT, 

V  hHt  powers  he  can  execute  159 
INSOLVENT  DEBTORS. 

See  Debtor. 
INSTRUMENT.   See  WiLt. 
INTEREST.  SeeCHAROi. 
INTERLINE  A  nON, 

of  a  power  good  where  -  121 
ISSUE, 

the  extent  of  the  word  •  437 

JOINT  TENANTS. 

8.»e  Tekakts  in  Commoit. 

JOINI'URING,  POWER  OF, 

defective  execution  where  aided  441 
executed  for  the  husband's  own 

benefit  void     -      -         -  406 
may  be  repeatedly  exercised  58S 
where  it  may  be  made  clear  of 
taxes  •  -  591 
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JOlNTimiNG,  POWER  OF, 

at  wh«t  tiiM'*  the  value  of  the 

lands  is  to  be  taken  -  528 

vife  L-ntitled  (o  a  remedy  afnaintt 
the  husband's  aist'ts  under  his 
covenant  for  any  deficiency  in 
her  jointure        -         -  529 
unlttss  the  parties  meant 
merely  to  eiecute  the 
powiT,  and  the  excess 
was  a  mistake    -         -  ibid, 
the  eff«:ct  of  a  power  to  iointure 
according  to  the  wife's  for- 
tune -         -         -  531 
a  nominal  portion  not  suffi- 
cient    -  ibid, 
nor  a  settlement  (o  the  se- 
parate use  (if  the  wife  ibid, 
but  a  fair  settlement 
of  the  wife's  for- 
tune will  be  sup- 
ported   -         -  532 
the  portion  roust  be 
aset-rtainrd  in  the 
husband'slife-time  535 

KIN,  NEXT  OF, 

the  eitent  of  the  words  -  522 

See  Relations. 
L£ASE  FOR  YEARS, 

suspends  a  power  appendant  52 
but  not  a  power  in  gross  53 
See  Ckhtui  dvs  Trust.  £x« 
CEssiTS  EXEcoTiojr.  LBaaSy 
Power  to. 
LBASE,  POWER  TO, 

in  what  instruments  it  may  be 

reserved      -         -         -  121 
lease  by  tenant  fo^  life,  with  a 
power  tor  m  term  certain,  ope- 
nttcs  as  an  execution  of  the 
po>»er  -  -  -  298 

but  not  where  the  power  is 
bi4(lly  executed,  an<l  the 
effect  would  be  to  de- 
stroy »  v«lid  lease         -  301 
m  agreement  to  execute  a  lease, 

will  be  enforced,  where     352,  375 
a  def<  ct  in  an  execution  of,  will 

be  aided,  where       -  -  472 

the  efft  ctofan  excess  in  the  exc- 

cation  of  the  power  -  549 

the  c<»nstruclioTi  of  ihe  power  5f>G 
accrjitance  of  rent  under  a  void 

lease  will  not  set  it  up         -  5G8 
a  lea>c  ui'aj  be  granted  in  trust 

foi"  the  flonee  -  -  ibid, 

whnt  raay  be  demised    -         -  570 
under  a  powrr  to  lease 
lands  usuidly  letten       -  ibid 
by  w  hoin  the  leitings 

iT)U%t  have  been  572 
by  what  insirummts  ib»d. 
under  a  power  to  lease  at 
the  rent  \  hen  reserv»  d ,  or 
at  the  ancient  rents,  &c.  ibid, 
whether  any  part  not 
formerly  let,  is  with- 
in  the  power         -  574 
'*here  mines  are  comprised 
in  the  power     -         -  581 


LEASE,  POWER  TO, 

vbat  term  may  be  granted 
general  power  wherr 
estate  is  in  hand,  auti 
rizes  00I3  a  lease  in  p 
session  - 

evenwhrrethe  tst: 
isMlr«:ady  in  leH? 
if  the  |>ower  h 
leas-  in  |)OSsei»«ic 
general  power  whether 
auilioriz«>s  a  lease  in  po 
sea^ion  where  the  estal 
is  already  in  lease 
power  to  lease  not  exceed 
ing  a  gtvt-n  number  c 
years  from  the  lime  c 
making  a  lease  in  revei 
sion  may  be  granted 
a  lea^ie  may  be  granted  wii 

a  power  of  n* vocation 
under  powers  to  lease  fd 
lives 

duriug  the  life  of  tl 
survivor  of  ihe  live 

to  one  for  all  the  livt 
or  to  all  the  persoi 

the  lives  must  be  co 
curi-ent 

not  for  tlie  life  of  m 
to  commence  fro 
the  death  of  tl 
others 

what  rent  must  be  res«TTe*I 
wbnt  c*mdiiions  and  covenar 
must  be  obser  ved 

wlipi  c  the  power  i!»  ^lenl 

See  A'TOIINKY     Dr.HTOH.  Ct> 
P  »  R  r.  CovhN  ANT    I  )  FKiTX 

Exvrt-iioN     FrTiu«>.  I 

PUOVEMKNTS,  LVS  \TH 

MiNE'.    Hk.-kntrt,  Uln 

LEASE  AVURKLKASK, 

a  cO  'N.d-i-alioii  requisite  to  il 

le:<He.  tini  lit  thi-  r  -It  a*;e 
coiiye\  aiiCe  hy,  iloes  not  destn 

a  powi  r  in  gross 
in  eX'  cut  ion  of  a  power,  ho« 
»'|"'ales 
LEGACIKS, 

gi\e»'  uo«ler  a  power  out  of  \ic 
soit  liy,  and  lapsed,  f.»ll  ir 
resi«lue 
LETTERS, 

prjniised  by,  to  execute  a  pow 
•  q  iiiv  'usn  r»  l''  Vt' 
LIMI  I'A nOS  >  IN  INSTIU'MK 

as  ^'l  sUhU  api  Oi  it,  i i'm:4in(l«  r 

hiio  i=i  lee,  \mIhI 
to  .7  ii-  l»  •  ,  a'»d  ii%  he  sli  ll  : 

point,  V  'lid  - 
M      'h:*ll  Hppoin'  «renerill\. 

en  :M«  l       will,  '.t  fi't 
to  .y,  f'»r  life,  with  i  pc^w. 

give  the  t«  "  10  ,  ai  ti.  ul  .r  r 

jects  an  est'it'' lor  III"  t" 
SO  although  a&  express  < 
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UMTTATlONg  IN  INSTRUMENTS 
CREAHJ>rO  POWERS. 

tate  for  lite  is  not  given, 
temble    -         -         -  100 
so  Allhmigh  there  is  an  ex- 
pn-ss  estate  tor  lift*,  and 
the  [lover  is  general, 
where    -         -         -  101 
pover  of  Np|iointiitg  the  fee  af- 
ter the  deHlh  of  tho  donee, 
not  affectt'd  by  a  limitation 
pr<  viously   determining  the 
fife-e*»iaie     -  105 
distinction  between  a  devise  of 
lands  tu  ex<  cutors  tf>  be  sold, 
and  a  dt  vise  that  executors 
ahali  sell  the  land    -  106 
whether  a  devise  of  lands 
to  be  sold  by  executors 
will  puss  the  fee  -  107 

"unto  and  to  the  use*'  of  (he 

same  person,  the  effi  ct  of  it  126 
in  a  will,  to  trustees  and  their 
heirs  generally,  will  give  them 
the  fee,  where  -         -  141 

power  to  appoint  to  issue  gene- 
rally, valid    -         .         -  147 
to  children,  how  the  fund 
niay  be  settled  -  -  514 

in  default  of  appointment  take 
eflTi  ci  in  possession  where  the 
power  is  void  -         -  148 

are  vested,  subject  tube  di- 
vested   -  ibid, 
where  a  power  given  to  the  sur- 
vivor may  be  exercised  by  a 
continuing  trustee    -  -  162 

at  the  survivor  of  two  shall  ap- 
app<iint,  cannot  be  executed 
by  a  joint  appointment        -  ibid, 
to  three,  and  their  heirs,  cannot 

be  exercised  by  two  survivmg  166 
of  ap(K)intjng  new  trustees, 
where  thtre  were  three 
classes,  confined  to  classes 
specifie<l,  though  all  the  ti  us- 
tees  were  named      -  -  ibid, 

to  bar  dower,  the  objects  of 

them  ...  194 

to  th^  use  of  a  man's  wdl,  the 

effect  <»f  it    -  -  -  218 

what  is  a  mere  power,  and  what 
a  power  in  the  nature  of  a 
trust'  ...  393 

where  a  gift  in  default  of  ap- 
pointment is  implied  -  397 
power  to  will  away  anv  part  or 
proportion  gives  a  poWer  to 
dispose  of  the  whole           -  445 
power  lo  appoint  any  part  of  the 
lands  to  one  for  life,  the  do- 
nee has  only  to  specify  the 
land  .         -         -         -  553 
limitation  in  default  of  appoint- 
ment may  in  some  instances 
control  a  general  power  460 
the  effect  of  hmilations  over  in 

default  of  appointment        -  556 
See  Cosroinoif  AX  Powia.  Es- 
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UMITATIONS  IN  INSTRUMENTS 
EXECUTING  POWERS, 

TATKS.     KXCLDMlVK  PoWER. 

Fkmk  Covert.  Mortgage. 
take  effi'ct  as  if  created  by  the 

original  instrument    -         •  331 
appoitktnieni  by  will  to  heir  at 
law  by  will,  be  takes  by  de- 
scent, where  -         -  328 
api>ointraent  to  the  heirs  of  a 
man  laking  an  estate  of  free- 
hold under  the  deed  creating 
thefpowor,the  estates  coalesce  333 
by  deed,  technical  words  are 
essential      ...  468 
exception  as  to  woixls  of 
modification     -         -  409 
by  will,  technical  words  are  not 

necessary     -  -  .  ibid. 

Sec  Appr)ijrTMEiiT.  Estates. 
EXCBSSITB  ExEccTiorc. 
Lease.    Sale  and  Ex- 
chanc^k. 
LWES,  LEASE  FOR. 

See  Lease,  P«»wbr  to.  Re- 
version. 

LOSS, 

most  be  borne  by  the  residue 
where  a  particular  sum  is  au- 
thorizetl  to  be  appointed       -  331 
LUNACY, 

where  it  will  avoid  a  deed  -  402 
LUNATICS, 

pciwer  of  leasing  in,  may  be  ex- 
ecnted  by  fhe  committee  18C 
MARK.  See.  Sioninu. 

makria(;e. 

the  procuring  it  a  bad  conside- 
ration         ...  414 
is  a  good  CQpsideratton  for  a 
beltlement    -  .  .  421 

the  extent  of  it     -         -  ibid, 
settlenieni  after  marriage  is  vo- 
tunfary        ...  42C 
although  a  parol  agree- 
ment be  made  before  the 
roari  iage,  semble  .  422 

See  Dbpectivi  Execution. 

GRAtfDCUILD. 

MERGER, 

power  to  one,  remainder  to  him- 
self in  fee,  does  not  m»  i-ge  *  81 

power  not  merged  by  the  ac- 
cession of  the  fee,  semb.      -  91 
MINF^, 

un<ler  a  power  to  lease,  requi- 
ring rent  t»»  be  reserved,  a 
proportion  of  the  pcoduce 
roa>  be  reserved     -         -  C12 

lease  of  Unopened  mines,  void 
under  a  power  lo  lease,  so  as 
the  leasee  be  not  dtsponish- 
ahle  of  waste  -  622 

See  Lease,  PbwER  to. 
MISTAKE, 

as  to  the  time  at  which  the  in- 
terest  given  under  a  power 
ought  to  arise,  corrected  in 
equity         -         -  .552 
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PUBLICATION, 

the  faet  ot  thoold  be  ttttcd  ip  the 
attestation  of  a  will  reqaired 
to  be  pabliahed       -         -  245 
PURCHASEtt, 

will  prevail  over  a  prior  defec- 
tive appoiotroeot     -         -  351 
cannot  proteet  himaelf  in  equity 
against  a  fraudulent  appoint- 
ment to  a  child,  though  with- 
out notice,  if  be  have  not  the 
legal  etute   -         -         -  408 
|)Ower  of  revoeation  not  exercit- 
ed,  is  void  aniost  him         -  417 
whatever  DC  the  form  of  Uie 

power   -         -         -  ibid, 
unless  the  power  is  bona 
fide  restrained  to  be  exe- 
cuted with  the  consent 
of  strangers  -  ibid, 

although  the  power  be  fu- 
ture     -         .         -  418 
or  be  previously  to  the 
sale  released         -  ibid, 
what  is  a  sufficient  oonside- 

tioo  to  avoid  the  power  420 
the  purchaser  must  have  ' 
contracted  for  the  real 
interest  -         -  42C 

not  bound  to  see  to  the  applica- 
tion of  his  purchase-numey 
where  the  money  is  to  be  ap- 
plied in  payment  of  the  donee's 
debts  -         -         -  471 

See   Crxditors.  Dbtbctive 
Execution.  Dowsr.  Fiudo. 
PURCHASE  xMONEY. 

See  PCBCHASKR. 

QUALIFIED  ESTATE, 

where  it  cannot  be  granted  -  462 
KASUttE, 

where  it  avoids  a  deed  -  400 

RECITAL, 

may  operate  as. the  reservation 
of  a  power    -         -         -  97 

may  amount  in  equity  to  the  exe- 
cution of  a  power     -         -  3C0 
RECONVEYANCE. 

Sire  EXKCUTION  op  POWXHS. 

RECOVERY, 

how  to  be  suffered  to  save  the 

powers  ot  a  tenant  for  life  55 
where  it  defeats  a  power  prior 

to  the  esute-Uil       -         -  78 
See  Fixe. 
RELATIONS, 

powxir  to  appoint  to,  where  it  au- 
thoi  izes  an  exclusive  appoint- 
ment -         •         -  485 
bequest  to  relations  governed  by 
tiie  statute  of  distributions  518 
so  to  near  relations,  friends, 
relations,  &c.    -         -  519 
but  not  to  near«'4t  relations     -  5^ 
the  effect  of  a  bequest  to  poor 
relations      ...  ibid, 
parol  evidence  not  admis- 
sible to  explain  it         -  523 
to  whom  an  Appoiniroent  may 


RELATIONS, 

be  made  under  a  power  to  ap- 
point to  reUtions     -         .  524 
in  whut  p'lations  the  fund 
vests  in  default  of  ap- 
pointment       -         -  ibid. 

RELEASE. 

what  powers  may  be  released  65 
Sec  PiTRi:UA8Ea. 
RENT-CHARGE, 

where  it  may  be  granted      447, 4 18 
when  well  grantt  d      -         -  450 
RENT  UNDER  POWERS  OF 
LEASING, 

power  to  lease,  rendering  such 
rent  as  the  drmee  sliall  think 
fit,  he  may  lease  without  rent  459 
the  acceptance  of  rent  under  a 

void  lease  will  not  set  it  up  568 
whether  the  best  rent  is  reserv- 
ed must  be  decided  by  a  jury  605 
if  tl»e  best  relit  is  rest.rved,  the 
tenant  a|reeing  to  lay  out  mo- 
ney in  improvements  is  not 
material       -         -         -  ibid, 
where  from  the  nature  of 
the  property  it  cannot  be 
ascrrtained  whether  the 
best  rent  is  reserved,  the 
lease  is  void      -         -  608 
where  the  usual  rent  is  to  be  re- 
served, what  is  the  true  rent  610 
no  objection  that  more  is 

reserved  -         -  ibid, 

but  if  the  taxes  were  for- 
merly paid  by  the  tenant, 
be  anusi  still  pay  them  ibid, 
must  be  reserved  asformerly  613 
where  the  usual  or  most  rent  is 

to  be  reserved         -         -  611 
may  mean  produce  as  well  as 

money         ...  618 
the  precise  sum  must  be  named 
in  the  lease,  or  it  must  be  re- 
ferred to  a  standard  by  which 
it  may  l>e  easily  aiicertained  G14 
at  rrsi-rvalion  in  the  wonis 
of  the  power  will  bO  in- 
valid    -         -  -616 
at  what  ilays  it  shivuld  be  re- 

8er%e<l         -         -    '     -  618 
reseiTed  for  lands  within  the 
pouer,  and  laiiiU  not  within 
thf  power  avoids  the  entire 
lease,where,  Hn>1  where  not  618,622 
to  what  persftns  the  rent  should 

be  reserved  -         -  624 

where  power  may  be  given  to 
less»*e  to  deduct  the  expense 
of  repairs  •  .  -  633 
See  Appohtioxxext.  HRniors. 
Lbaak,  Powbb  to.  M(N0. 
Rk.extht. 
RE-ENTRY, 

power  of,  what  shonid  be  re- 
quired in  powers  of  leasing  685 
required,  hov  H  sboald  be 

-  ibid. 
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BEGISTEK, 

ftppoiutinentof  ao  eitale  in  «  re- 
gist  r-county  must  be  rrgis- 
terird  -  -  -  33O 

REPUUUCATION.   St  c  Will. 
RRSEKV  \  riUN.    Set  Rent. 
RF^IDUK.    Stt  LF^iAtiEs.  Lost. 
RESLLT  ING  TKUSI', 

whe  t-  a  t  of  11  fund  is  Mppojnt- 
efl,  th'  e*  CAix  he  no  resiilf  mg 
ti  uxt  f(ir  |>ci'sons  claiming  Qii- 
tlf  r  lilt-  seillenieiit    -  -  ddt 

REVEKSION, 

an  •  >titte  ill,  cannot  be  granted 
ttndi  I  a  jKiwiT  to  creale  an  «•■- 
tatr  in  |Kviiu>8Hii  n      -         -  458 
but  th«'  defect  ma)  be  sup- 
plied iii  equity    -         -   4  9 
mere  rf^ci-sioii^r}  interest  can- 
not bi  granted  uiidtM- a  (lOwer 
int*-iidi'd  as  a  provision  514 
wht-re  a  revfinon.ir)  base  is 

within  the  pnwrr   '  -  -  583 

"base  III  rrTri-^ion,"'  th»'  nigni- 
fication  <»f  the  term  hs  applied 
to  leNM*s,  for  years  and  li^cs  588 
wbat  amounts  to  a  lease  in  re- 
Tcrsion        -         -         -  589 
lease  in  |>o(iseision  good,, 
allhuiigb  the  land  is  in  the 
hatids  of  icfianis  fmiii 
year  to  > car,  if  they  at- 
torn     -  -         -  592 
so  il  the  e»tate  is  in  b  ase,  if 
thr  least  is  (ji-livi  rcii  np, 
and  a  snrrcmler  will  be 
piesumi'd  -  59J 
so  il  a  teiirncy  has  expired, 
but  th<-  old  tenant  has  a 
ri{;bt  to  df  pasture         -  ibid, 
the  cuslf)iii  ot  ihe  ri»iinlry«ill 
not  aiithoir/t;  a  |i  ase  in  n*ver- 
sion  le^aiubt  the  It  rnisi  of  the 
power          -          -  -  594 
lease  of  part  in  reversion  nnd 
[h'lrt  II'.  posst  ssioii,if  cnrire,  h 
\\U<i\\\  vnid             -          -  ibiil. 
:<  revi  rsionarv  leusebc  ir.p  mere- 
h  u  roMiiniMtmnof  an  exiMii.g 
lr:e.i-,  u  ill  hOl  fcU[»porl  il       -  ibid. 

RKV.X  \  riO\,  I>0\VKH  OF, 

i'l  m>tt  inm-nt-s  u  nuiv  re- 

Miv.d  -  -     '     -  126 

\*li»-l»<T  ill  a  conv«'y:ince 
unto  :u»d  to  ilie  use  of  the 
>:um   |i.  i-soii      -  -  ibid. 

rxK'iids  tri  uliiir  »  «.i}it«'8  -  14i 

wli-  r«"  ir  >iii.p,  rKl«,  ihe  p.iymi-nt 

rf  p(jrl«.v  s    -  -  '        -  151 

wb»'p-  iniplied,  idth()u;>li  not  ex- 
pressly 1:1  \  en  -  -  COl 
:ii.«l  in.w  .ip[»iinln»ent  niiiy  be 
exicut'  d  b)  lb  •  same  inslru- 
niHht           -          -          .  205 
cxeciiiedb)  a;;ciw'ra!  di'^posiiion  'J&.> 
iililiou;^b    re(jUt;-t  i|    to  bi- 

made  l»y  expn'.*s  wonls  ibid. 
iu»y  bo  rcbLr\cd  upon  an  np- 
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REVOCATION,  POWER  OF 
pointrorm  wtttiuai  ane! 
authority 
even  ander  the  moal  poarer 
ot  le»Mng 
Itj^tnineMt  •  xeeiititig  a  power  of 
Te^oeauo'i  rvquired  to  be  re- 
'senred    eil  not  reterre  a  fbr- 
ther  power  - 
if  rtH|uire<l  to  be  referred  by 
deed,  cannot  hf  reserved  by 
deed  or  u  ill,  gu. 
irill  under  a  |K»wcr  may  be  re- 
voked, although  no  poan  be 
reaenred       -  - 
cvHtra  of  a  deed,  alihoui^h 
authorize  d  b;i  the  imtrti- 
ment  creating-  the  p4»»er  ibid, 
in  an  original  acttlrmcnt,  tanti- 
mouni  to  a  power  to  reToke 
atM)  limit  new  usf  s,  where 
contra  of  a  pow.  r  Hi  an  in- 
St'  ument    exeeating  a 

pOWef     -  -  - 

whether  it  en  11  he  reaerrett  upon 
the  exeeution  of  a  power  sim- 
ply collateral   -  - 

if  not  cx('cui<  d,  void  agaioat  the 
subsi>qui  nt  purchaser 

See  BAROAiif  a?id  Sale.  Ow- 

SinKRATlOH.  CROWX.  KXE. 
CITIOM  OF  POWKKS.  PUR- 
CRA8KR. 

8A1£  ANDEXCIIANGE,  POT^XB 
OF, 

when  authorized  hj  a  will  or 
articles  for  a  sett  lament 

not  rofi  n  mote  although  not  ex- 
pn  sslv  confined  toli^etin  be- 
uig,  and  tw  enty -one  years  af- 
tei  wards  - 

to  sell  leaseholds  vt-strd  in 
quufi  tenant  in  tail  whenever 
born,  and  purchase  re^l  es- 
tnies  In  be  re-s<  tll'-d,  void 

how  it  sbiMild  be  >;ivtn 

how  il  should  be  executed 

wb<  n  it  ceases 

to  sell  ill  case  of  a  deficiency,  or 
upon  other  estates  being  ««  t- 
tled,  eunnot  be  executed  ull 
then-  is  a  defici«  ncy,  or  ano- 
ther enlnle  is  settl-  t\ 
where  il  authorizes  a  limitxticn 

to  bar  dower 
power  of  laic  does  not  authorize 
a  partition  ... 
whether  a  power  of  ex- 
change doe«,  qii. 
but  this  n)a>  be  done  cir- 
ciiiiously  undtr  a  power 
of  sale    -  -  - 

tenant  for  life  under  the  power 
may  st>ll  or  exchange  wiih  his 
trustees,  9emh. 
in  what  ca84-<«  the  power  of  tale 

may  be  exercised 
See  ^lOBTOACE. 
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475 


470 


INDEX.  • 


701 


SATISFACTION,  - 

what  ain<»OMtt  to  satitfaetion  of  a 

(lorlinn         -         -         -  391 
wherf:  parol  eviUrnee  is  ad- 

roitteci         -         -         -  ibid. 
caiiDot  bo  pn  sumfd  where  the 
intention  is  stated    -         -  ibid. 
SCINTILLA  JURIS, 

its  nature  -  -  12,45 
SEAL, 

required  caonot  be  dispensed 
With  ...  212 

whether  »  sramp  on  the  deed  is 
ciiuivalenl  to  n  8e»<l  -  235 

what  HiiKiunts  to  a  f^i-Mlin)^  ibid. 

See  D'PficiiTB  ExscunoK. 
SieNiNu. 

SEISIN. 

whxt  roust  be  raised  to  senre 

po»crs        -  139 
See  DfcViKK.  Scintilla  Jrais. 

TursTRES,  PoWKB TO  APKMNT 
NEW. 

SEPARATE  USE. 

Hee  EsTATKS    Fume  Covket. 

Jol  •TirKlKO.  PtlWKH  or. 

SHELLEY'S  CASE,  RULE  IN. 

Se-  LiMlTATIOltS. 

SIGNING, 

rtquired,  eannot  be  dispensed 
with  -         -         -  212 

sealing  is  not  si);ning,  nemb.  ibid. 

a  mark  equivalent  to  signing  the 
nHHie  -         -         -  237 

the  fuct  of  signntiirf  should  be 
Slated  intht  wtu  slation,»  ht  re 
the  witnt- fisi  s  a^e  rt  quired  to 
att»  St  the  signing    -         -  ibid. 

the  54th  Geo  3,c.  168,  extends 
to  a  deft*Gti\e  attestHtion  of 
sjgna lure  only  -  -  258 

See  DKFEfmvE  ExfccinTToTr. 
SLMPLY  COLLATERAL  POVV  ER, 

defined  -  -  -  47 

canool  be  d  e  St  roy  ed  by  the  donee  49 
nor  by  a  »nr«nj;«  r  -  ibid, 

whether  a  «lonec  can  reserve  a 
powt  I  (if  revocation  -  321 

SISTER.  See  Defective  ExEcmox. 
SOLEMNITIES, 

ueed  not  be  required  to  the  exe- 
ciinofi  of  H  powi-r     -         -  119 

reqiiire^l  to  the  execution  of  a 
power,  must  ali  b<-  attended 
to     -         -         .         -  211 

anIesF.  the  appointment  be  to  a 
cli:u-ity         -         -         -  213 

where  t\h  y  n-fer  to  all  tht*  in- 
striiiiients  by  which  a  power 
is  Mtitliorizod  to  be  executed  226 

must  be  pel  r-cted  in  the  life- 
time of  the  drmee     -         -  260 

mny  he  a«lded  bv  the  donee  him- 
self -  -         -  310 

See  B4ROA!>- AND  Sale.  Seal- 
mo  SiGviNo.  Tkndbb. 
STAMP.   Sf.  Sealiw. 
SIATUTE  OF  FRAUDS. 

SieSKALiM*.  Si«MiNo.  Will 
STRANGER.  See  Volustcbr. 


SURPRISE. 

Set  DincTra  EzicTioir. 
SURRENDER, 

where  a  new  lease  will  amount 
to  a  surrender  in  law  of  ao  old 
lease  -         -  -599 

where  a  mrrender  of  an  old 

lease  will  be  presumed      ^  ibid, 
wht-rea  surrruder  may  be  taken 

and  a  new  Iruse  granted  60t 
S^'e  REVkfuiON. 
SURVIVOR 

Se<  EXKCUTOBS.  LiMiTATioirs. 

POWEBS. 

SUSPENSION, 

of  powers  appendant         -   50,  72 
in  gross   -         -  53,79 

TAXES. 

See    JOIITTUBIVO,  PoWBB  OE 

Rewt. 
TERM  FOR  YEARS. 

Sfe  Cestui  (hjeTrott.  Es- 

TaTEH.  LeAHE  FOR  YlABS. 

TEN  AN  IS  IN  COMMON, 

by  devise,  in  default  f>f  appoint* 
ment,deHth  of  anj'iu  testa- 
tor's lif#-  defeat's  the  power 
and  devise  over  pro  tanto  447 

bow  created  in  de^ds  exeeuted 
under  powt  rs         -         -  309 

what  amounts  to  a  tenancr  in 
common  under  an  implied 
gift  in  defuult  of  appointment  55^ 
TENAN  l  FOR  LIFE, 

with  a  pow»  t*  to  Hppo:nt  by  will 
how  he  may  s**!!  the  estate  221 

may  purchase  or  tske  the  estate 
in  settlement  under  the  osoal 
power  of  sale  aud  exchange, 
senib.  •         -         -  475 

See  Ei^TATE.   Fine.  Limfta- 
rioya.    Recovert.  Time. 
TENDER, 

of  several  soms  necessary  in  re- 
spi  ct  oi  disliiicl  powers  26t 

the  fact  ot  the  lemler  should  be 
8l:iti'rt  in  the  denl     -  -  262 

at  what  place  it  should  be  made  ibid. 

to  whom  it  should  b«'  roaile  S63 
TIME, 

power  to  be  executed  at  any 
timt*  will  be  rfstraiited  by 
equity  if  executed  fntdu- 
lenlly  -  270 

power  lobe  executed  six  months 
belor*-  the  d»»nre*s  death  may 
bt  t  xecuti  d  Ml  any  time  371 

powt  r  Rivcn  On  a  contingent 
evfiit  mn}  he  >  xecuied  before 
tht:  hMppcMing  ol  the  event  -  271 

power  to  sell  alter  the  death  of 
tenant  for  life,  m  sale  cannot 
be  maile  in  his  lifetime       -  272 

power  givi Ml  in  default  of  issue, 
lit  what  time  the  issue  roust 
fsil    -  -         -         -  274 

powers  to  be  exeouicd  when  in 
poviie<i&i'>n,  what  posscssiou  is 
sufficient      -        -  -275 
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TREASON,  ^  ^  .  ^  ^      ^  ^ 
power  forfeted  bf,  vlwMllie 
execution  of  it  it  Dot  aoDeied 
to  the  mind  or  hand  of  tlie 
donee        -         -         -  178 
but  it  nuit  be  ezeeuted  in 
the  life  of  the  donee     -  ISS 
^Ciowv. 
TRUST, 

where  •  power  is  ttDtamoant 

toatratt      -         -  393 
See  Fkxb  Covart.  RbR7lt- 
nra  Tmu8T.  UirAUUfAiLS 
Tbuit. 
TRUSTEE, 

the  oioal  power  to  appoint,  in 

tettlemenii,  oonaidered       -  SOI 
cannot  be  eontrolled  where  he 
haiapower  cif  eootent       -  SC6 
an  execution  will  be  wt 
aiide  where  his  consent 
is  obtained  by  fraud      -  407 
baVmg  a  power  of  api>ointment 
upon  a  bill  filed,  the  court 
will  distribute  the  fund  equal- 
ly   .         -        •         -  500 
will  be  restrained  from  esecu- 

tinfc  his  power  uuprnperly  352 
how  to  act  under  a  power  to 

lease  -         •         -  569 

See  EauiTT.    Sau  asd  Ex. 

TRUSTEES,  POWER  TO  AP- 
POINT NEW, 

how  they  should  be  executed  201 
whether  the  new  trustees  must 

have  a  seisin  to  stTYe  the  uses  202 
how  they  should  be  ereited  -  ibid, 
where  an  appointment  may  be 
roa<Ie  although  not  within  the 
express  wonit  of  the  power  -  460 
I  NALIENABLE  TRUST, 

wh»t  amounts  to  it  -  •  115 
See  Ffme  Covert. 

i:sES, 

llieir  nature  before  and  since 

tlic  statute  -         -  1,  11 

cannot  be  limited  on  U8t*s  -  10 
whether  a  drvise  to  one  lo  uses 

oiHrrates  uiuitT  llie  statute    -  134 
powers  in  wills  where  no  seisin 

IS  r»ised  are  not  wiiliin  tlie 

slulnte         -         -         -  20-*. 
Sfo  li 4 nr. AfH  AND  Sale.  Co^- 

siUK RATION.    Covenant  to 

STA.vii  NKisEn.  Scintilla 

JtBIB.  Susix. 
VALl^, 

of  lands  in  jointure  at  what 

tin)'' toll- tJ.krn       -  -  529 

VES  I  ED  IN  FEHEs  rs, 

vlu'i  r  ihf  gilt  of,  rr  btles  only 

to  un.ippouited  shares         -  55G 
VOID  LEASE, 

S'  ••  Lkank,  Power  to. 
VOLUN'IKKU, 

ir  •  i)u  K(  TivK  Execution. 
WASTE, 

powiT  tocunimit,  avoidsaleasc, 

where         -         -         '  G.iO 


WIFE, 

See  B4I0II  Ann  Fuuu  fmt 
CoTxmT. 

WELL, 

where  a  power  to  appoint  by 
anthamcf  an  absolute  assign- 
ment        -  -  GO 
where  a  power  ii  bgr  eonstruc- 

tioo  aonfined  to  a  will         -  215 
power  to  appoint  by,  where  it 

can  be  barred         -  OO 
reroked  bj   partition  w\iere 
power  of  appointment  is  re- 
served       -         -        -  Sj 
bj  eooTeyance  to  Qsei  to  bar 
dewer  in  fisToor  oi  tettstor 
under  a  contract  for  porcbsse 
In  fee         -        -        -  VM 
bj  a  eotenant  amounting  to  a 

conveyance  -         -        -  3i7 
bj  cancellation,  fcc.    -        -  ibid, 
power  over  real  estate  may  be 
resenred  to  be  executed  by 
will  without  witness  -  119 

bet  not  to  the  owner  him- 
self by  his  own  will      -  121 
•xecoted  by  will  without 
any  requisition,  need  not 
be  in  the  presence  of 
three  witnesses  -        -  20S 
dbneeting  a  settlement,  where 
it  aothoriies  a  power  of  sale 
and  exchange         -  .141 
where  it  gives  a  power  by  im- 
plication to  executors  to  sell  167, 
172 

required,  power  cannot  be  exe- 
cuted by  ilieed         -         -  2U 
but  a  will  being  in  the  form 
of  a  deetl  is  immaterial  2-20 
and  where  general  words  as 
**  writing,"   •*  instrument," 
are  in  the  power,  it  may  be 
executed  by  will      -  -  222 

of  personalty  required  to  be  du- 
ly executed  and  atiested,  one 
witness  is  sufHoient  -  2.v; 

by  a  third  man  -  -  206 

required,  must  be  executed  as 
a  proper  will  •  -  Si' 

so  where  "  a  writing  in  the 
nature  of  a  will/-  is  re- 
quired  -  -  -  2oi 
but  the  will  may  he.  valid 
as  to  persoii»lt\ ,  though 
void  as  lo  really            -  25* 
republication  of  cannot  operate 
as  the  execution  of  a  new 
power         -         -  -  50i 
executed  under  a  power 

ma}  be  revoked  -  311 

perates  as  a  proper  will  526 
))ersonalty   must  be 
proved  as  a  proper 
will     .  -  -  329 

defict  in  execution  of  will  of 
real  catale  under  a  power 
may  be  supplied      -  .  567 

technical  woiUs  i\ot  essential  'iGS 
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WILL, 

See  CoTUAjiT.  Dmcnvi 

EXKCUTIOT*.    DSTIW.  Ex- 

csa8iv£  ExKCtma^.  Exvcu- 
TOBA.  Fkwb  Cotkbt.  Fin. 
Legacies.  WiTXBts. 
WITNESSES, 

to  an  Npptjintmmt  hj  will  of 
real  i»tate  not  Mttwurj, 
wlice         -         -        -  119 

the  nunibpr  reqairrd  muft  at- 
test tht  appoidMifnt'  -  812 

must  b(-  of  thr  rank  iT<|Qired  •  ibid. 

miutt  attest  the  &et  of  sfgoature, 
where        .        -        ,  837 


WITNESSES, 

whether  they  eao  amend 
the  attestation  after  the 
death  of  the  person  exe- 
cuting the  power         -  241 
need  not  sign  an  attestation  un- 
less leqiiired  -        -  259 
Sei  Will. 
WORDS, 

by  what,  powers  may  be  crc!^ 
ated  -         -         -         -  97 
WRITING.  See  Will. 
YOUNGER  CHILD, 

when  considered  an  elder  child  41 3, 
511 


THE  END. 


